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CRIMESAND OTHERLEGISLATION AMENDMENT 1111.T 1994.

GENERAL OUTLINE

Thepurposeof theBill is to amendcertainActs relatingto criminal or law
enforcementmattersandfor relatedpurposes.

Part2 of the Bill amendsthe AustralianSecurityIntelligenceOrganizationAct /979.
The amendmentswill:

(a) includespecifiedoffencesin the Crimes(ShipsandFixedPlatforms)Act
1992 within the categoryof offenceswhich are to beregardedas actsof
politically motivatedviolence;

(b) allow the Director-Generalof Securityto give astandingauthorisationto an
officer of ASIO to approvepersonswho are to be ableto exercisethe
authorityof wanantsissuedby the Attorney-General;and

(c) allow officersof ASIO to applyfor vacantpositionsin theAustralian
PublicServiceeventhoughthe positionshavenot beenadvertisedas being
opento thepublic.

Part3 of theBill makesanumberof amendmentsto the CrimesAct 1914to:

(a) enablecourts to takecultural backgroundinto accountwhensentencing

federaloffenders;

(b) makesomeminordraftingamendmentsto the provisionsconcerningaction

to be takenin the eventof breachof certaincourt orders;
(c) excludeACT prisonersfrom theCommonwealthprovisionson escapefrom

lawful custody,ensurethatthe sentenceof federalprisonersconvictedof
escapeunderStateprovisionsceasesto run for thelengthof theescape,and
to replaceoutdatedreferencesto detentionat the Governor-General’s
pleasure;

(d) removeradio scanningdevicesfrom the scopeof theoffencecreatedby
section85ZKB which prohibits themanufacture,advertising,display,
offering for sale,saleor possessionof equipmentwhich is capableof being
usedto interceptacommunicationcontraryto the Telecommunications
(Interception)Act 1979;

(e) reflect the changeof nameof theCashTransactionReportsAgency to the
AustralianTransactionReportsandAnalysisCentre;and

Part4 of the Bill makesamendmentsto theTransferofPrisonersAct1983 to:

(a) bring the ACT into thenationaltransferof prisonersschemeon thesame
footing as aparticipatingState;and

(b) correctsomeminor draftingerrors.



Part5 of theBill, by Schedule,makesanumberof amendmentsto the Actslisted
below:

theAustralianFederalPoliceAct1979;
theCrimes(Aviation)Act1991; 4
theCrimes(Hostages)Act 1989;
theCrimes(InternationallyProtectedPersons)Act 1976;
theCrimesLegislationAmendmentAct 1992;
theCrimes(Overseas)Act1964:
theCrimes(SuperannuationBenefits)Act 1989;
theCrimes(Traffic in NarcoticDrugsandPsychotropicSubstances)Act1990;
theCustomsAct1901;
theDirectorofPublicProsecutionsAct1983;
theExtraditionAct 1988;
theFinancialTransactionReportsAct1988;
theMutualAssistancein CriminalMattersAct1987;and
theProceedsofCrimeAct 1987.

FINANCIAL IMPACT

It is not anticipatedthatanyof the provisionsof theBill will havea financial impact
on the Commonwealth.
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NOTESON CLAUSES

PART 1- PRELIMINARY
Clause1 - ShortTitle

This is aformalclause.

Clause2 - Commencement

Subelause(I) providesthatunlessotherwisespecified,the Bill commenceson theday
of Royal Assent. A numberof amendmentslisted in subelauses(2) and(3) are
exceptionsto thisandwill commence28 daysafter thedateof RoyalAssent.

Subelause(5) providesthattheamendmentmadeto Schedule5 of theCrimes
(Aviation)Act 1991 will be takentocommenceretrospectivelyon 16 March 1992.
The amendmentcorrectsadraftingerror andis back-datedto the dayon which the
original amendmentcameinto force, sothat, to all intentsandpurposes,the drafting
errormightneverhavebeenmade.

Subelause(6) providesthattheamendmentmadeto the CrimeLegislationAmendment
Act1992 will be takento commenceretrospectivelyon 8 January1993. The
amendmentcorrectsaminor draftingerrorandwill not adverselyaffect any person.
TheCrimeLegislationAmendmentAct 1992 amendedaparagraphof the Crimes
(SuperannuationBenefits)Act 1989 butslightly misquotedthe wordsbeingomitted
from thatparagraph(“beingchargedwith an offence’ratherthan“being chargedwith
theoffence”). The amendmentwill correctthiserrorfrom thedateon which the
original amendmentcameinto force.

Subelause(6) providesthatPart4 of the Bill commenceson thedayof Royal Assent,
with theexceptionof clauses25 and28. Fora limited purpose,clauses25 and28
commenceon thedayof Royal Assent. That limited purposeisto allow theMinister
to declarethePrisoners(InterstateTransfer)Act1994 (ACT) to be theStatetransfer
lawof theACT undersection5 of the TransferofPrisonersAct 1983.

PART 2-AMENDMENTS OF THE AUSTRALIAN SECURITY

INTELLIGENCE ORGANIZATION ACT 1979

Clause3— Principal Act

This provision is formal. It definesthe AustralianSecurityIntelligenceOrganization

Act 1979 as the Principal Act for this Part.
Clause4—Objectsof Part

This clausedescribesthe objectsof the proposedamendmentsof the Principal Act.
Theseobjectsaredetailedin thegeneraloutlineabove.

ClauseS — Definitions

This clauseamendssection4 of the PrincipalAct to includespecifiedoffencesunder

theCrimes(ShipsandFixedPlatforms)Act1992 within thedefinition of ‘politically
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motivatedviolence’. The offencesin questioncovertheunlawful seizureof ashipor
afixed platform,actsof violenceon boarda shipor fixed platformendangeringsafe
navigationof the shipor the safetyof the platformrespectively,destroyingor
damagingaship, fixed platformor navigationalfacilitiesandthreatsto endangera
shipor fixed platform. Thiswill ensurethatASLO’s statutoryfunctionswill 4
encompassinvestigatingandcollectingintelligenceon anyactivitiesprejudicialto
securitywhich mayinvolve thecommissionof thoseoffences.

Clause6— Repealof sectionandsubstitutionof newsection

Clause6 repealssection24 underwhich theauthorityof awarrantissuedby the
Attorney-Generalcould only be exercisedby the Director-Generalof Securityor by
personsapprovedby theDirector-Generalfor thepurposesof thatwarrant.

Theamendmentsubstitutesa newprovisionwhich allows the Director-Generalto
appointauthorisingofficers of an appropriatelyseniorlevel to approvepersonswho
arewhocanexercisingtheauthorityof all warrantsissuedby the Attorney-General.
Suchwarrantscan be issuedundersections25 (searchwarrants),26 (listening
devices),27 (mail interception),27A (collectionof foreignintelligencein Australia)or
by the Director-Generalof Securityundersection29 (emergencywarrants). The
amendmentdoesnot affect theDirector-General’sexistingpowerto personally
executewarrantsor to authoriseothersfor thatpurpose,norwill it changeASLO’s
existingpowersto usethoseinvestigativemethods.The amendmentwill enhance
administrativeefficiencywithoutin anyway diminishingASlO’s existing
accountabilityin the exerciseof its powersunderwarrant.

Subclause6(2) continuesin forceany approvalexistingat thetime the newprovision
comesinto force. The purposeof this provisionis to avoidanydoubtaboutthe
continuingvalidity of authorisationsmadeundertherepealedprovision.

Clause7— Insertionof new section

Clause7 insertsnew section90A to give officers of ASIO the samerightsto apply for
andbeappointedto vacanciesin the AustralianPublic Serviceas publicservants
employedunderthePublicServiceAct 1922.

Newsubsection90A(1)

This provisiondefinescertainwordsusedin the section.

Newsubsections9114(2)and(3)

Theseprovisionsentitle officers appointedunderparagraph84(1)(a)of the
PrincipalAct to apply for vacanciesin theAustralianPublicServicewhichare
advertisedin the Gazette,andto be appointedto suchpositionsif foundto be
suitablecandidates.

Newsubsection90A(4)

This provisionensuresthatan ASlO officer who is to beappointedto a Public
Servicepositiondoesnot haveto servean additionalprobationaryperiod if heor
shehasalreadyservedaprobationaryperiod in ASLO or was originally appointedto
a position in ASIO whereno probationaryperiod hadto be served.Section47 of



the PublicServiceAct normally requiresnewappointmentsto the PublicServiceto

be on probation.

Newsubsections9124(5)and(6)

Theseprovisionsdeemall appointmentsof ASIO officersto the PublicServiceto
be promotionsto ensurethattherights of appealunderSubdivisionD of Division4
of PartIII of thePublic ServiceAct applyin appropriatecases.

Newsubsections90A(7),(8), (9)and(10)

Thesesubsectionsspecifywhenan appointmentof an ASIO officer to aposition in

thePublic Serviceformally takeseffect.

Newsubsection90A(I1)

This provisionspecifiesthatan ASIO officer appointedto aposition in the Public
Serviceis to be treatedas if on leavewithout pay until heor shetakesup theduties
of the position. This will ensurethat the personappointedwill not risk forfeiting
hisor heroffice undersection66A of the Public ServiceAct if thereis adelay
betweenhis/herbeingformally appointedandactuallystartingto performtheduties
of the office.

Newsubsection90A(12)

This provisionallows the Public ServiceCommissioneror therelevant
departmentalSecretaryto cancelanappointmentif the ASlO officer appointeddoes
not take up hisor herpositionwithin a reasonabletime.

PART 3- AMENDMENTS OF THE CRIMES ACT 1914

Clause8 - PrincipalAct

This is aformalclause. It definesthe CrAzesAct 1914 as the PrincipalAct for this

Part.

Clause9-Objectsof thePart

This clausesetsout the objectsof eachof the amendmentsin thisPart.

Clause10 - Mattersto whichacourt to haveregardwhenpassingsentenceetc.

This provisionimplementsarecommendationof theAustralianLaw Reform
Commissionreportnumber57 entitled MulticulturalismandtheLaw. Section l6A of
thePrincipalAct lists a numberof mattersthatthe court must takeinto accountwhen
passingsentenceor makingan order in respectof a personconvictedof afederal
offence. Thisclauseamendssection16A by insertingthe words“cultural
background”in paragraph16A(2)(m) of the PrincipalAct. This will ensurethatthe
offender’scultural backgroundis not overlookedwhenit is relevantto the sentenceor
orderthatcourt shouldmake.

Clause11 - Dischargeof offenderswithoutproceedingto conviction
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Undersection198 of thePrincipalAct, if achargefor afederaloffenceis proved,the
acourtmayneverthelessdismissthe chargeor dischargetheoffenderon conditions,
without recordingaconviction,if it considersthatit is expedientto do so,having
regardto the matterslistedin thesection. As with section16A, theAustralianLaw
ReformCommissionreporton MulticulturalismandtheLaw recommendedthatan
offender’s“cultural background”be includedin thelist of the matterswhich the court
shouldtake into accountin determiningwhetherto proceedto aconviction. This
clauseimplementsthatrecommendation.

Clause12 - Conditionalreleaseof offendersafter conviction

Thisclauseprovidesthata personis not to be imprisonedfor failure, underanorder
madeundersubsection20(1), to payan amountby way of reparation,restitutionor
compensationor an amountin respectof costs.Paragraph20(1)(a) of thePrincipal
Act permitsacourtto imposerecognizancereleaseorder(bonds),wherea personis
convictedof afederaloffence. Paragraph20(1)(b) of thePrincipalActenablesacourt
sentencingapersonto placethepersonon a bondandeitherpartially suspendor
wholly suspendasentenceof imprisonment.The currentsubsection20(2A)only
refersto ordersmadeunderparagraph20(1)(a)(ii). The purposeof clause12 is to
ensurethatin casesof all ordersmadeundersubsection20(1) thatthepersonis not
imprisonedfor failure topaya monetaryamount.

Clause13 - Failure to comply with conditionof dischargeor release

Suhclauses13(a)and(b)

Paragraph13(a)deletesthereferencesin subsection20A( 1) thatreferto theperiodsof
recognizancesmadeundersI 98 and20(1)(a)or the sentencesof imprisonmentunder
paragraph20(1)(b) of thePrincipalAct.

Subelause13(b)requiresthatbreachactionmustbe takenbeforetheexpiry of the
order,unlessthefailure to complywith the orderarisesfrom an offencecommitted
during theperiodof the order. Whereapersonis chargedwith anoffencecommitted
during theperiod of arecognizancemadeundereithersl9B or section20 of the
PrincipalAct, thecourt proceedingsforthenewoffencemaynot becompletedpriorto
the expiry of theorder. Theamendmentwill permitbreachactionto be takenafterthe
orderhasexpired,providedthenewoffencewascommittedduring theperiodof the
order.

Subclause/3(c)

The purposeof this subelauseis toextendtherangeof optionsavailableto acourt
whendealingwith a personwhohasbreachedanordermadeunderparagraph20(1(b)
of thePrincipalAct(arecognizancewith asuspendedorpartially suspendedsentence
of imprisonment).Underthecurrentprovisionthecourt hasonly two options,namely
to take no action,or revokethe orderandorderthatthe personservethatpartof the
sentencewhich he/shehasnot servedatthetimeof his/herreleasefrom custody.This
subelausewill enablethecourtto imposeamonetarypenaltynotexceeding$1000
(subparagraphI 3(c)(ia)),amendan orderto extendthe period of the supervision
(subparagraphI 3(c)(ib)),or revokethe orderandmakeanorderundersection20A8 -

communityserviceordersandotheralternativesto imprisonmentavailableunderthat
section(subparagraphI 3(c)(ic)).

Subclause13(d)
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This subclause provides that where a court extends the period of the order under
paragraph(5)(c)(ib), the period of the order must not exceed 5 years.Again, if the
period of an orderis extendedany suretyrequiredto begivenextendsfor theperiod of
the amended order.

Clause14 - Aiding prisoner to escape

There are two amendments made by this clause to section 46 of thePrincipal Act. The
first will replacetheoutdatedreferencein thisprovisionto detentionat theGovernor-
General’spleasurewith therelevantparts of the PrincipalAct which havereplacedit.
(Detentionat theGovernor-General’spleasurewasabolishedby section15 of the

P CrimesLegislationAmendmentNo 2 Act 1990).
The secondamendmentwill removethe ACT from the ambit of theseprovisions. The
Commonwealthis no longer responsiblefor ACT criminal law, andtheACT hasnow
enactedits own “escape”provisions.Accordingly, the Commonwealthprovisionsno
longerneedto coverACT prisoners.

Clause15 - Escaping

This clauseamendssection47 of the PrincipalAct to changethe referenceto
detentionatthe Governor-General’spleasureandto removethe ACT from the ambit
of thisprovision.

Clause16 - Rescuingaprisonerfrom custodyetc.

This clauseamendssection47A of thePrincipalAct to changethereferenceto
detentionatthe Governor-General’spleasureandto removethe ACT from the ambit
of this provision.

Clause 17 - Person unlawfully at large

This clause amends section 47B of the Principal Act to change the reference to
detention at the Governor-General’s pleasure and to remove the ACTfrom the ambit
of this provision.

Clause 18 - Permitting escape

This clause amends section 47C of the Principal Act to change the reference to
detention at the Governor-General’s pleasure and to remove the ACTfrom the ambit
of this provision.

Clause 19 - Harbouring etc. an escapee

This clause amends section 48 of the Principal Act to remove the ACTfrom the ambit
of this provision.

Clause 20 - Sentence ceasing to run while escaped prisoner at large

This clause makes two amendments to section 48A of the Principal Act.

The first inserts a reference to section 47B, concerning persons unlawfully at large,
into section 48A as is it necessary that the sentence ceases to run in this situation as
well as where a prisoner has escaped under section 47.
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The secondamendmentis intendedto coverfederalprisonerswhoareconvictedof the
Stateescapeoffenceswhich correspondwith thesection47 escapeandsection47A
unlawfully at largeoffences.The amendmentwill ensurethattheir federalsentence
alsoceasesto run in thissituation.

Clause21 - Interceptiondevicesprohibited

Section85ZKB of thePrincipalAct prohibits themanufacture,advertising,display,
offering for sale,saleor possessionof equipmentwhich is capableof beingusedto
interceptacommunicationcontraryto the Telecommunications(Interception)Act
1979. Clause21 insertsnewsubsection85ZKB(lA) into thePrincipalAct to remove
from thescopeof the offenceanapparatusordevicedesignedprincipally to receive
radiocommunications.This amendmentis aimedat scannerswhich areradioreceivers
which can automaticallyscanall broadcastradiocommunicationsandtuneinto
whatevermay interestthe operator.Theyarecapableof receiving,contraryto the
Telecommunications(Interception)Act 1979,telecommunicationswhich are in part
transmittedby radiosignals;for example,cellularmobile telephones.

Scannershavemanylegitimateusesapartfrom unauthorisedinterceptionof
telecommunications.The proposedamendmentof section85ZKB will removethem
from the scopeof theoffence. It will, however,remainan offenceunderthe
Telecommunications(Interception)Act 1979 to usea scannerto intercept
telecommunicationswithoutauthorityor to discloseor usewithout authoritymaterial
obtainedfrom suchan interception.

Clause22 - Exceptions

This clausereplacesparagraph(h) of section85ZZHof thePrincipalAct which
concernsexclusionsto theSpentConvictionsSchemeestablishedby PartVIIC of the
PrincipalAct. The amendmentis to reflect thechangeof nameof the Cash
TransactionReportsAgency to the AustralianTransactionReportsandAnalysis
Centre. It doesnot changethe substanceof theprovision.

PART 4- AMENDMENTS OF THE TRANSFER OF PRISONERSACT 1983

Clause 23 - Principal Act

This clauseis aformal provision. It definesthe TransferofPrisonersAct1983 as the

PrincipalAct for thisPart.

Clause 24 - Objects of Part

This clausesetsout the2 objectsof Part4:

(a) to bring the ACT into the nationaltransferof prisonersschemeon the
samefooting asaparticipatingState;and

(b) to correctsomeminor draftingmistakes.

Clause 25 - Interpretation

This clause amends definitions in section 3 of the Principal Act. The amendments are

of a technical nature.
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Paragraph(a) amendsthedefinitionof “appropriateMinister” to reflect the entry of
the ACTinto the national interstate transferof prisoners scheme.

Paragraph(b) defines,for thepurposesof the Principal Act, the ACT “appropriate
Minister”.

Paragraph(c) is achangenecessitatedby the inclusionof the ACT in the national
interstatetransferof prisonersscheme.

Paragraph(d) is achangenecessitatedby theinclusionof theACT in the national
interstatetransferof prisonersscheme.

Paragraph (e) defines, for the purposesof the PrincipalAct, the ACT Parliament. It
alsoinsertsa newdefinitionof “Territory” to reflect the inclusion of the ACT in the
national interstate transferof prisoners scheme.

Clause26 - Returnof prisoner

This clauseamendssection14 of thePrincipalAct.

Paragraph(a)givesthe Attorney-Generaladiscretionarypowerto makeanorderfor
the return transfer of a prisoner to the Stateor Territory from which they were initially
transferredpursuantto a trial transfer order or order of transfer.

Paragraph (b) is a consequentialamendmentto takeinto accounttheamendmentmade
by paragraph(c) andto reflectthefact that theACT doesnot haveaprison for
sentencedprisoners.

Paragraph (c) insertsanew subsectioninto section34 of thePrincipal Act. This new
subsection gives the Minister the discretion not to sign a return transferorderin
relation to an ACT prisoner, who is serving an ACT sentencein NSWpursuantto
section4 of the RemovalofPrisoners(Australian Capital Territory) Act 1968, This
discretion would be exercised where the facts were such that the interests of justice are
bestservedby the prisoner remaining in a NSW prison.

Clause27 - Federalsentences- reductions and remissions

This clause corrects a drafting error in section 23 of the Principal Act. It is unrelated

to the inclusion of the ACTas a participantin the transferof prisonersscheme.

Clause28 - Royal prerogative of mercy

This clause insertsanew subsectioninto section24 of thePrincipal Act. It clarifies
who may exercisethe Royal prerogative of mercy in relationto a prisoner who
becomesan ACT prisoneras the resultof a transfer.

Currently,whereaprisoneris transferredto aState,theStateGovernorof the
receivingStatemayexercisetheRoyal prerogativeof mercyin relationto such
convictions or sentences of the transferredprisoner that relate to Territoryoffences.
Similarly, where a prisoner is transferred to a Territory the Governor-General
exercises the Royal prerogative of mercy in relation to such convictions or sentences
of the transferred prisoner that relate to Stateor Territory (other thanthe receiving

F Territory) offences.

9



However, one of the amendments made by the Bill is to insert a newdefinition of
“Territory” (see clause 25 paragraph (e)). The amendment made by clause 28 is a
consequentialamendmentresultingfrom theACT becomingaparticipantin the
nationaltransferof prisonersscheme.Clause28 equatesthe Governor-General to a
StateGovernorfor thepurposesof determiningwhomayexercisethe Royal
prerogativeof mercyundersubsection24 (2) of thePrincipalAct.

Clause29- Application

Subclause(I)

Subclause(1) containsdefinitions usedin thisclause.Thesedefinitionsinclude:ACT;

ACTAct; ACT prisoner;first step;joint prisoner;State;andtransfer.

Subclause(2)

Subclause(2) extendsthedefinition of transfermadeby subclause(1) to includethe
transferof aprisonerfrom NSW to aStatewheretheprisonerbeingtransferredis
servingasentenceof imprisonmentin NSWundersection4 of the Removalof
Prisoners(AustralianCapital Territory) Act1968. This reflectsthe fact thatACT
prisonersservesentencesof imprisonmentin NSW prisons

Subclause(3)

Subclause(3) providesthatthe amendmentsmadeby Part4 to the PrincipalAct will

not apply to the transfer of a prisoner if, when the first step occurs:

(a) theMinisterhasnot declaredthePrisoners(InterstateTransfer)Act
1983 (ACT) to be the interstatetransferlawof theACT; or

(b) therelevantStateGovernorhasnot declaredthe Prisoners(Interstate
Transfer)Act 1983 (ACT) to be an interstate transfer law for the
purposesof that State’slaw; or

(c) the ACT Ministerhasnot declaredthata law of therelevantStateis the
relevantinterstatetransferlaw.

This amendmentrelatesto theACT becomingaparticipantin thenationaltransferof
prisonersscheme.If anyof the conditionsin paragraph(a), (b) or (c) arenot met, the
law as it wasprior to thecommencementof this Partappliesto an applicationfor the
transferof a prisoner.

PARTS-AMENDMENTSOF OTHERACTS

Clause31- Objectof Part

This clausesetsout the objectsof theamendmentsin this Part.

Clause32 - Minor amendmentsof otherActs

Thisclauseprovidesthatthe variousActs set out in the Scheduleareamendedas
providedin theSchedule.



SCHEDULE

MiNOR AMENDMENTS OF OTHER ACTS

Australian FederalPoliceAct1979

Subsection 46(5)

This subsectionis containedin PartVA of theAustralianFederalPoliceAct 1979
which providesfor theloss of certainsuperannuationrights andbenefitswherea
memberor staffmemberof the AustralianFederalPolicehasbeenconvictedof a
“corruptionoffence”asdefined. Subsection46(5)providesfor thecalculationof the
presentvalueof employersuperannuationcontributionsfor thepurposesof working
out the amountof a superannuationorder. Subsection46(5)currentlyrefersto the
calculationbeingmadein two circumstances:wherethe benefitshavebeenalready
beenpaid to the defendant(subsection46(4)), or wherethebenefitsarestill heldin the
superannuationscheme(subsection46(3)). However,it is only necessaryto calculate
thepresentvalueof benefitsfor thepurposeof asuperannuationorder if thebenefit
hasalreadybeenpaidto thedefendant. It is not necessaryto makesuchacalculation
if the benefitremainsin thefund as the valueis simplytheamountof employer
contributionsheld in the fund. Accordingly, this subsectionis amendedto deletethe
referenceto subsection46(3).

Subsection 64(1)

Theamendmentupdatesthepenaltyprovisionfor this offence. Currently this
provision(assaultetcof AustralianFederalPolicemembersin theexecutionof their
duty) providespenaltiesin relationto eitherconvictionon indictmentor summary
conviction. This distinctionmakeslittle sensesincetherepealby the Australian
FederalPoliceLegislationAmendmentAct(No 2)1989of section65 of theAct which
providedthat offencesagainsttheAct could betried eithersummarilyor on
indictmentbut thatan offenderwas not liable to be tried more thanoncefor the same
offence. It is alsorenderedunnecessaryby morerecentprovisionsof theCrimesAct
1914 discussedbelow.

The amendedpenaltysectionfor this provisionwill providethatthemaximumperiod
of imprisonmentremainat 2 years. It will remainpossibleto try this offence
summarilyundersection4Jof the CrimesAct1914 with the consentof theprosecutor
anddefendant. If the offenceis tried summarily,the maximumpenaltyis to 12
monthsimprisonmentor afine of $6,000by operationof subsection4J(3). While this
sentenceof imprisonmentis the sameas thecurrentpenalty,thefine is increased.
However,thisincreasebringsthefine into line with all new Commonwealthoffences.

Crimes(Aviation) Act1991

Subsection 3(1)

Paragraph(d) of thedefinitionof “authorisedperson”is amendedby theBill. The
amendmentwill transfertheAttorney-General’spowerto appointauthorisedpersons
underthisprovisionto theMinister administeringthe Air NavigationAct1920.. Such
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personsareappointedfor the purposesof section49 of theAct, which empowersan
authorisedpersonto conductsearchesof aircraft, persons,luggage,freightand
aerodromesin certaincircumstances.

Subparagraph15(1)(b)(ii) 4
Thisclauseamendssubparagraph15(1)(b)(ii) of the Crimes(Aviation)Act 1991 to
reflect thechangemadeby the CrimesLegislation(StatusandCitation)Act 1992
(ACT). ThatActmodified the statusof theCrimesAct 1900from an Act of New
SouthWalesto an Act of the AustralianCapitalTerritory. Thatchangein status
meansthat it is no longercorrectto referto the CrimesAct appliedin JervisBay as 4
‘the CrimesAct, 1900of the Stateof NewSouthWalesin its applicationto theJervis
BayTerritory’. Theamendmentdeletesthe incorrectreferenceandinsertsthe correct
citation,namely,‘the CrimesAct 1900of the AustralianCapitalTerritory, in its
applicationto theJervisBay Territory’.

Section 43

The proposedamendmentsto section43 will transfer the power to issue instruments
underthisprovisionfrom theAttorney-Genera!to theMinisterfor ForeignAffairs.
Thosecertificatesrelateto theentering into force andoperationof certainmultilateral
treaties. The provisionhasbeenmadeconsistentwith asimilarprovisionin the
Crimes(Hostages)Actby removingthe requirementthat therelevantinstrumentsbe
gazetted.The requirementfor gazettalwasoriginally designedto enabletheuseof
copiesof the Gazettein court proceedings.This is not necessaryin practice,sincea
newinstrumentmaybe issuedeachtime acertificateis required.

Section 44

This amendmentwill transferthe Attorney-General’spowerunderthis provisionsto
theMinisteradministeringthe Air NavigationAct1920. Section44 relatesto
certificatesconcerningnoticesgiven to theInternationalCivil Aviation Organisation.
Paragraph(d) of the definition relatesto thepowerto appointpersonsto be
‘authorisedpersons’for the purposesof section49 of the Act, whichempowersan
authorisedpersonto conductsearchesof aircraft, persons,luggage,freightand
aerodromesin certaincircumstances.

Schedule S

Thisamendmentwill put it beyonddoubtthatoffencespunishableundertheCrimes
(Hostages)Act1989arepolitically motivatedviolencefor thepurposesof the
AustralianSecurityIntelligenceOrganizationAct1979. The doubts have arisen
becausethe principal Act takes no account of thefact thattheLawandJustice
LegislationAmendmentAct 1991,which wasbeforetheParliamentat aboutthesame
time,hadalreadymadesuchoffencespolitically motivatedviolence. The amendment
is purelytechnical.

Crimes(Hostages)Act J989

Section13

The proposedamendmentsto section13 will transferthe powerto issueinstruments 4
underthisprovisionto the Minister for ForeignAffairs. Thesecertificatesrelateto the
enteringinto forceandoperationof certainmultilateraltreaties.



Crimes(InternationallyProtectedPersons)Act1976

Sections13

The proposedamendmentto section13 will transferthe powerto issueinstruments
underthisprovisionfrom theAttorney-Generalto the Minister for ForeignAffairs.
Thesecertificatesrelateto the enteringinto force andoperationof theConventionon
thePreventionandPunishmentof CrimesagainstInternationallyProtectedpersons,
includingDiplomatic Agents. Theamendedprovisionhasalsobeenmadeconsistent

P with asimilarprovisionin the Crimes(Hostages)Act by removingtherequirement
thattherelevantinstrumentsbegazetted.The requirementfor gazettalwas originally
designedto enabletheuseof copiesof the Gazettein courtproceedings.Thisis not
necessaryin practice,since anewinstrumentmaybeissuedeachtime acertificateis
required.

Section 14

Theproposedamendmentto section14 will transferthepowerto issuecertificates
underthis provisionto the Minister for ForeignAffairs. Thesecertificatesrelateto
anyfact relevantto thequestionof whethera personis or wasan internationally
protectedperson.

CrimesLegislationAmendmentAct 1992

Paragraph 34(b)

This amendmentcorrectsaminorerrordiscoveredin the CrimesLegislation
AmendmentAct 1992. Subsection34(b)of thatAct amendedparagraph21(5) of the
Crimes(SuperannuationBenefits)Act1989 but slightly misquotedthe wordsbeing
omitted(“beingchargedwith an offence” ratherthan“beingchargedwith the
offence”). Althoughacourt interpretingthelegislationwouldprobablygive the
original amendmentits intendedmeaning,thisamendmentwill preventanypossible
uncertainty. Thisamendmentwill commenceretrospectivelyon the datethatthe
original amendmentcommenced.

Crimes(Overseas)Act1964

Subparagraph (4)(c)(ii)

Thisclauseamendssubparagraph4(c)of the Crimes(Overseas)Act to reflect the
changemadeby theCrimesLegislation(StatusandCitation)Act1992 (ACT). That
Act modified the statusof the CrimesAct 1900 from an Act of New SouthWalesto an
Act of the AustralianCapitalTerritory. This changein statusmeansthatit is no
longer correctto refer to theCrimesAct appliedin JervisBay as ‘the CrimesAct,
1900of the Stateof New SouthWalesin its applicationto theJervisBay Territory’.
The amendment deletes the incorrect reference and insertsthecorrectcitation, namely,

‘ ‘the CrimesAct 1900of theAustralianCapita!Territory, in its applicationto the
JervisBayTerritory’.
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Crimes(SuperannuationBenefits)Act 1989

Subsection 19(5) 4
Amendmentsare madeto subsection19(5)which providesfor thecalculationof the
presentvalueof employercontributionsto superannuationfor thepurposesof making
superannuationordersif benefitshave beenpaidto the defendant under subsection
19(4), or arestill held in the superannuationschemeundersubsection19(3). It is in
factonly necessaryto calculatethepresentvalueof benefitsfor thepurposeof a
superannuationorder if thebenefithasalreadybeenpaid to the defendant. It is not
necessarytomakeanycalculationif the benefitremainsin thefund as theamountof
thesuperannuationorderwill bewhatis actuallyin thefund. Accordingly, this
subsectionis amendedsothatacourtdoesnot haveto work outthepresentvalueif
thecontributionshavebeenpaid into andarestill held in the superannuationfund.

Crimes(Traffic in Narcotic Drugs andPsychotropicSubstances)Act 1990

Section 20

Theproposedamendmentsto section20 will transferthe powerto issueinstruments
underthis provisionfrom theAttorney-Generalto theMinisterfor ForeignAffairs.
Thesecertificatesrelateto theenteringinto forceandoperationof certainmultilateral
treaties.

CustomsAct 1901

Subsection208A(2)

This clauseamendssubsection208A(2) of the Act. Undersubsection208A( 1), if an
ownermakesaclaimfor the returnof goodsseizedundertheCustomsAct, sheorhe
isrequiredto commencean actionfor therecoveryof thesegoods. Undersubsection
208A(2), if no actionis commencedwithin four monthsof this claim, the goodsare
deemedto becondemnedas forfeited to theCommonwealth.Beforethis amendment
the subsectiondid notdealwith the situationwhereactionfor recoveryof goodsis
commenced,but is subsequentlywithdrawn,ordismissedfor want of prosecution.
Separateproceedingshadto be commencedto condemnthe goods. The subsectionis
amendedsothatif actionfor recoveryis commenced,but is withdrawnor dismissed
for wantof prosecution,seizedgoodsaredeemedto be automaticallycondemnedas
forfeitedto theCommonwealth.

DirectorOf PublicProsecutionsAct1983

Subsection6(1)

Section6, which lists thefunctionsof the Directorof Public Prosecutions,is amended
to allow the Directorto appearin proceedingsundersections37, 38 and39 of the
Crimes(Aviation)Act 1991, Thesesectionsdealwith:
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Section37 preliminaryinquiriesto recordevidenceto enableAustralianauthorities
to considerwhethertheyshouldprosecutein particularcases,and
foreignauthoritiesto considerwhethertheyshouldapplyto Australia
for extradition.

Section38 executionof warrantsin relationto criminalor extraditionproceedings.

Section39 remandproceedingspendingproductionof warrants.

Thiswill enabletheDirector,or oneof hisofficers, to assistmagistrateswho haveto

dealwith proceedingsor inquiriesundertheCrimes(Aviation) Act.

Subsection9(6A)

Subsection9(6) of theDirectorofPublicProsecutionsAct1983 allows the Directorto
giveindemnitiesto certainwitnessesin ‘specifiedproceedings’Subsection9(6A) is
amendedto includeproceedingsand inquiriesundertheCrimes(Aviation) Act as
‘specifiedproceedings’.

Section 16A

This provisionaddsanewsubsection(I B) to section 1 6A of theDirector of Public
ProsecutionsAct 1983. Section1 6A allowsthe courtto prohibitpublicationof
particularevidenceor informationin certainproceedingsbroughtby theDirectorif it
appearsto thecourt to benecessaryto preventprejudiceto the administrationof
justice. Subsection16A(1B) will allow courtsto protectinformationwhich maybe
obtainedin thecourseof an applicationfor arestrainingorderundersubsection43(1),
or for an extensionof restrainingordersundersubsection57(3)of theProceeds of
Crime Act 1987 (“the POCAct”).

Undersection44(3)of theProceedsof CrimeAct, wherethedefendanthasnot been
convictedof anoffence,the courtmustbe satisfiedbeforeit makesthe restraining
order,that apoliceofficer hasreasonablegroundsfor believingthatthedefendant
committedtheoffence. Further,the courtcannotextendthe operationof a restraining
orderundersection57(3)unlessit is satisfiedof anumberof matterslisted in that
subsection. Evidencepresentedto thecourt in thecourseof theseapplicationsmay
containinformationwhich could prejudicean investigation,or the safetyof awitness.
In thesecasesthe courtwill beableto makean orderunderthis provisionif it appears
necessaryto preventprejudiceto theadministrationof justice.

Subsection 16A(2)

A consequentialamendmentis madeto subsection16A(2)to insertareferenceto the

new subsection16A(lB).

ExtraditionAct1988

Section S

Thepurposeof this amendmentis to ensurethatAustraliacanfulfil its international
obligationsundertheConventionfor the Suppressionof Unlawful Acts AgainsttheSafety
of Maritime Navigation(the Convention)andthe relatedProtocolfor the Suppressionof
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Unlawful Acts Againstthe Safetyof FixedPlatformsLocatedon the ContinentalShelf(the
Protocol). Australia’saccessionto the ConventionandProtocoltookeffect on 20 May
1993.

The ConventionandProtocol aredesigned to prevent and suppressmaritimeterrorism. 4
Theylist offencesin relationto actslikely to endangerthesafenavigationof a ship or the
safetyof afixed platform. Thoseoffencesareextraditablewithin thetermsof the
ConventionandProtocol,andAustraliamust thereforebe able to extraditefor suchoffence

If suchoffencescamewithin thedefinition of ‘political offence’ in the Extradition Act 1981
thenan allegedoffendercould claim thatextraditionshouldbe refused(undersections7 a4
1 6(2)(b)of theExtraditionAct) on the basisthatthe allegedoffence(which is anoffence
underthe Conventionor Protocol)is an offenceof apolitical character.

Therefore,the amendmentexcludesoffenceswithin the terms of the Conventionand
Protocolfrom the definitionof ‘political offence’ for the purposesof theExtraditionAct.
The ‘political offence’ definitionhas beenlimited in this way fora numberof other
multilateralConventionsin paragraph5(a) of theExtradition Act.

Financial TransactionReportsAct1988

Subsection15(9)

Undersection15 reportsmustbe madeof transfersinto or out of Australiaof amounts
of currencyover$5000. Undersubsection15(7) thesereportsmustbe madeto a
customsofficer(or to the Directorof AUSTRAC if the transferis madeotherthan by
a personphysically taking thecurrencyout of or bringing it into Australia). On
Christmas Island andCocosIsland,the AustralianFederalPolicecarryoutcustoms
functions,but theyarenot ‘customsofficers’ for the purposesof theFinancial
TransactionReportsAct 1988as thatAct defines‘customsofficers’ by referenceto
theCustomsAct /90]. The AustralianFederalPoliceofficers on theseislandsare
appointedunderCustomsOrdinances,andso do not fall within this definition. This
amendmentdefines‘customsofficer’ to includeapoliceofficer for the purposesof
this section,and sowill enableAustralianFederalPoliceofficers whocarryout
customsfunctionson Christmaslsland to receivethesereports.

Paragraph28(1)(c)

The amendmentto paragraph28(l)(c)correctsthe accidentalrepetitionof ‘fails’.
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CORRECTiON

CRIMESAND OTHERLEGISLATION AMENDMENT BILL 1994

EXPLANATORY MEMORANDUM

PAGE 17

SCHEDULE- MINOR AMENDMENTS OF OTHER ACTS

MutualAssistancein CriminalMattersAct /987- Subsection7(2)

Fourth line — omit (2A) and(2B), substitute(2AA) and(2A8).

Tenth line— omit (2A) and(2B), substitute(2AA) and(2AB).

Eleventhline — omit (2A), substitute(2AA).

Thirteenthline — omit (2A), substitute(2AA).

Sixteenthline — omit (2A), substitute(2AA).

Nineteenthline — omit (2A), substitute(2AA).

Twentiethline — omit (2A), substitute(2AA).

Twentyfirst line — omit (2A) [twice occurringl,substitute(2AA) in bothplaces.

Twentysecondline — omit (2B),substitute(2AB).

Theseamendmentsall reflect formal amendmentswhich havebeenmadeto the

CrimesandOtherLegislationAmendmentBill 1994.

(Circulatedby authorityof theMinister for Justice,
the HonourableDuncanKerr MP)

Printed by Authority by the CommonwealthGovernmentPrinter

54978 Cat. No, 9448394 ~IIIiU1~~I~IIl~hh~
~ 780~44304184



a



Mutual Assistancein Criminal MattersAct1987

Subsection 7(2)

The amendmentomits the existingsubsection(2) andsubstitutesreplacement
subsections(2), (2A) and(2B).

Theexisting form of subsection2 precludedthe Act from beingappliedby regulation
to a countryboth by regulationsto give effectto abilateral treatyandby regulationsto
giveeffect to mutualassistanceobligationscontainedin amultilateralconventionor
treaty.

Subsection(2) providesthatthe Act maybe appliedby regulationsto a foreign
countrysubjectto modificationswhichaccordwith subsections(2A) and(2B).

Subsection(2A) providesthatthe modifications(limitations,conditions,exceptionsor
qualifications)in regulationsapplyingtheAct to aforeigncountrymaybe oneor
moreof the 3 typesreferredto in subsections(2A)(a), (b) and(c).

The 3 typesareas follows:

- modificationsnecessaryto give effect to abilateral mutualassistancetreaty
with a foreigncountry[(2A(a)I,

- modificationsnecessaryto apply theAct to a foreigncountryto giveeffect to
mutualassistanceobligationsin amultilateraltreaty or conventionto which that
countryis party [(2A(b)l,

- modificationsas identified in theregulations,otherthanthosesetout in (2A)(a)
and(2A)(b), which applytheAct to aforeigncountry[(2A(c)).

Subsection(2B) is designedto facilitate thedraftingof conciseregulations.It is
designedto ensurethatthephrase“..this Act appliesto that countrysubjectto a
treaty..” meansexactlythe sameasthe phrase“..this Act appliesin relationto a
foreigncountrysubjectto limitations,conditions,exceptionsor qualifications... that
arenecessaryto give effect to atreaty in relationto thatcountry..”.

ProceedsOfCrime Act 1987

Subsection4(1)

Theamendmentto paragraph(d) of the definitionof ‘proceedsof confiscatedassets’is
intendedto makeit clearthat the subsection243(4)referredto in thatparagraphis
containedin the CustomsAct 1901.

Subsectioñ23(1)

Section23 of the ProceedsofCrimeAct(the POCAct) appliesthe sectionsof thatAct
which deal with forfeiture ordersto foreign forfeitureorderswhich areregisteredin
Australia under theMutualAssistancein Criminal MattersAct 1987 (the MAAct).
Not all of theseprovisionsareappliedto foreign forfeitureorders. Thisamendment
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addssubsection20(3A)to thelist of provisionswhich do not applyto foreign
forfeiture orders.

Subsection20(3A)gives theAttorney-Generalthepowerto direct that propertywhich
is subjectto aforfeitureorderunderthePOCAct be disposedof or dealtwith as
specifiedin the direction.As foreignforfeitureordersarenot ordersundertheAct,
subsection20(3A)doesnot applyto them.

Paragraph 59(4)0’)

Undersection59 of thePOCAct, interim restrainingordersmaybe madein respectof
aforeignseriousoffence. A foreignseriousoffenceisdefinedasonewhich is
punishable by a term of imprisonment greater than12 months. Not all the provisions
of the Act which dealwith restrainingordersareappliedto foreign forfeitureorders.
This amendment adds section 56 to the list of provisions which do not apply to foreign
forfeitureorders.

Section 56 stateswhenacourt may revoke restrainingorders. Subsection 56(a) allows
the courtto revokean orderif thedefendanthasgivensecurity,for thepaymentof any
pecuniarypenaltyorderwhichmaybe madeunderthe Act. In the caseof aforeign
forfeitureorder,no pecuniarypenalty orderwould bemadeunderthe Act, andso it is
not necessaryfor thissubsectionto beapplied. Subsection56(b)allows thecourt to
revokearestrainingorderif thedefendantgivesundertakingssatisfactoryto the court
concemingtheir property. This alsois not relevantto aforeignorder,as the
restrainingorder isonly madependingtheforeigncountrymakingits own restraining
order.
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