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CRIMES AND OTHERLEGISLATION AMENDMENT BILL 1994

GENERALOUTLINE

Thepurposeof the Bill is to amendcertain Acts relatingto criminal or law
enforcementmattersandfor relatedpurposes.

Part2 of theBill amendstheAustralian SecurityIntelligenceOrganizationAct 1979.
Theamendmentswill:

(a) includespecifiedoffencesin the Crimes(ShipsandFixedPlatforms)Act
1992 within thecategoryof offenceswhichareto be regardedasactsof
politically motivatedviolence;

(b) allow theDirector-Generalof Securityto give a standingauthorisationto a
seniorofficer of ASIO to approvepersonswho areto be ableto exercisethe
authority of warrantsissuedby theAttorney-Genera];and

(c) allow officers of ASIO to apply for vacantpositionsin the Australian
Public Serviceeventhoughthe positionshavenot beenadvertisedas being
opento thepublic.

Part 3 of theBill makesa numberof amendmentsto the CrimesAct 1914 to:

(a) enablecourtsto takecultural backgroundinto accountwhensentencing
federaloffenders;

(b) makesomeminordrafting amendmentsto theprovisionsconcerningaction
to betakenin the eventof breachof certaincourt orders;

(c) excludeACT prisonersfrom theCommonwealthprovisionson escapefrom
lawful custody,ensurethat the sentenceof federalprisonersconvictedof
escapeunderStateprovisionsceasesto run for the lengthof theescape,and
to replaceoutdatedreferencesto detentionat theGovernor-General’s
pleasure;

(d) removeradioscanningdevicesfrom thescopeof theoffencecreatedby
section85ZKB which prohibitsthemanufacture,advertising,display,
offering for sale,saleorpossessionof equipmentwhich is capableof being
usedto intercepta communicationcontraryto the Telecommunications
(Interception)Act 1979;

(e) reflectthechangeof nameof theCashTransactionReportsAgencyto the
Australian TransactionReportsandAnalysis Centre;and

Part4 of theBill makesamendmentsto theTransferofPrisonersAct 1983 to:

(a) bring the ACT into thenationaltransferof prisonersschemeon the same

footing as a participatingState;and

(b) correctsomeminordraftingerrors.



Part5 of the Bill, by Schedule,makesa numberof amendmentsto theActs listed
below:

theAustralianFederalPoliceAct 1979;
theCrimes(Aviation)Act 1991;
theCrimes(Hostages)Act 1989;
theCrimes(InternationallyProtectedPersons)Act 1976;
theCrimesLegislationAmendmentAct 1992;
theCrimes(Overseas)Act 1964:
theCrimes(SuperannuationBenefits)Act 1989;
theCrimes(Traffic in NarcoticDrugs andPsychotropicSubstances)Act 1990;
theCustomsAct 1901;
theDirector ofPublic ProsecutionsAct 1983;
theExtraditionAct 1988;
theFinancialTransactionReportsAct 1988;
theMutualAssistancein Criminal MattersAct 1987; and
theProceedsofCrime Act 1987.

FINANCIAL IMPACT

It is notanticipatedthat any of theprovisionsof the Bill will havea financial impact
on the Commonwealth.
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NOTES ON CLAUSES

PART I - PRELIMINARY

Clause1 - ShortTitle

This is a formal clause.

Clause2 - Commencement

Subclause(1) providesthatunlessotherwisespecified,theBill commenceson theday
of RoyalAssent. A numberof amendmentslistedin subclauses(2) and(3) are
exceptionsto this andwill commence28 daysafterthedate of RoyalAssent.

Subclause(5) providesthat the amendmentmadeto Schedule5 of the Crimes
(Aviation)Act 199! will be takento commenceretrospectivelyon 16 March 1992.
The amendmentcorrectsa drafting errorandis back-datedto theday on which the
original amendmentcame into force, so that,to all intentsandpurposes,the drafting
errormight neverhavebeenmade.

Subclause(6) providesthat the amendmentmadeto theCrime LegislationAmendment
Act 1992 will be takento commenceretrospectivelyon 8 January1993. The
amendmentcorrectsa minordrafting errorandwill not adverselyaffectanyperson.
TheCrime LegislationAmendmentAct 1992 amendeda paragraphof theCrimes
(SuperannuationBenefits)Act /989butslightly misquotedthewordsbeing omitted
from thatparagraph(“being chargedwith an offence1ratherthan beingchargedwith
theoffence’t). Theamendmentwill correctthis error from thedateon which the
original amendmentcameinto force.

Subclause(6) providesthatPart4 of the Bill commenceson thedayof RoyalAssent,
with theexceptionof clauses25 and28. Fora limited purpose,clauses25 and28
commenceon theday of RoyalAssent. That limited purposeis to allow theMinister
to declarethePrisoners(InterstateTransfer)Act 1994 (ACT) to bethe Statetransfer
law of the ACT undersection5 of theTransferofPrisonersAct 1983.

PART 2- AMENDMENTS OFTHE AUSTRALIAN SECURITY

INTELLIGENCE ORGANIZATION ACT 1979

Clause3 — Principal Act

This provisionis formal. It definestheAustralian SecurityIntelligenceOrganization

Act 1979 asthe Principal Act for this Part.

Clause4 — Objectsof Part

This clausedescribesthe objectsof the proposedamendmentsof the PrincipalAct.

Theseobjectsaredetailedin thegeneraloutlineabove.
ClauseS — Definitions

This clauseamendssection4 of the PrincipalAct to includc specifiedoffencesunder
theCrimes(Sh(psandFixedPlatforms)Act 1992 within the definitionof ‘politically
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motivatedviolence’. The offencesin questioncovertheunlawful seizureof a shipor
a fixed platform,actsof violenceon boarda ship or fixed platformendangeringsafe
navigationof theship or thesafetyof theplatformrespectively,destroyingor
damaginga ship, fixed platformor navigationalfacilities andthreatsto endangera
shipor fixed platform. Thiswill ensurethatAS10’s statutoryfunctionswill
encompassinvestigatingandcollectingintelligenceon any activitiesprejudicialto
securitywhich mayinvolve thecommissionof thoseoffences.

Clause6—Repealof sectionandsubstitutionof newsection

Clause6 repealssection24 underwhich theauthorityof a warrantissuedby the
Attorney-Generalcouldonly be exercisedby the Director-Generalof Securityor by
personsapprovedby the Director-Generalfor the purposesof thatwarrant.

The amendmentsubstitutesa new provision which allowsthe Director-Generalto
appointauthorisingofficers to approvepersonswho canexercisetheauthorityof all
warrantsissuedby the Attomey-General.Theseauthorisingofficerswill be senior
officers of the Organization.Seniorofficersare definedin clause6 of the Bill as
officers in the SeniorExecutiveServiceor officerswho holdthe positionof Manager
at theSeniorOfficer GradeA level (or officers performingthedutiesof eitherof those
positions).

The warrantsissuedby theAttorney-Generalcanbe issuedundersections25 (search
warrants),26 (listeningdevices),27 (mail interception),27A (collectionof foreign
intelligencein Australia)or by theDirector-Generalof Securityundersection29
(emergencywarrants). The amendmentdoesnotaffect theDirector-General’sexisting
powerto personallyexecutewarrantsor to authoriseothersfor that purpose,nor will it
changeASIO’s existingpowersto usethoseinvestigativemethods.Theamendment
will enhanceadministrativeefficiencywithout in any waydiminishingASLO’s
existingaccountabilityin theexerciseof its powersunderwarrant.

Subclause6(2) continuesin force anyapprovalexistingat the time thenew provision
comesinto force. Thepurposeof this provisionis to avoidany doubtaboutthe
continuingvalidity of authorisationsmadeunderthe repealedprovision.

Clause7 — Insertion of new section

Clause7 insertsnew section90A to give officersof ASIO thesamerights to apply for
andbe appointedto vacanciesin theAustralianPublic Serviceas public servants
employedunderthePublic ServiceAct /922.

Newsubsection90A(/)

Thisprovisiondefinescertainwordsusedin the section.

Newsubsections90A(2)and(3)

Theseprovisionsentitleofficers appointedunderparagraph84(1)(a) of the
PrincipalAct to applyfor vacanciesin theAustralianPublic Servicewhichare
advertisedin the Gazette,and to be appointedto suchpositionsif found to be
suitablecandidates.
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Newsubsection90A(4)

This provisionensuresthat an ASTO officerwho is to be appointedto a Public
Servicepositiondoesnot have to servean additionalprobationaryperiodif he or
shehasalreadyserveda probationaryperiodin ASIO or wasoriginally appointedto
a position in ASIO whereno probationaryperiodhad to be served.Section47 of
the Public ServiceAct normally requiresnewappointmentsto thePublic Serviceto
be on probation.

Newsubsections90A(5)and (6)

Theseprovisionsdeemall appointmentsof ASIO officersto thePublic Serviceto
be promotionsto ensurethat therightsof appealunderSubdivisionD of Division 4
of PartIII of the PublicServiceAct apply in appropriatecases.

Newsubsections90A(7), (8), (9) and(10)

Thesesubsectionsspecifywhenan appointmentof an ASIO officerto a positionin
thePublicServiceformally takeseffect.

New subsection90A(11)

This provisionspecifiesthatanASIO officer appointedto a position in the Public
Serviceis to betreatedas if on leavewithoutpay until heor shetakesup theduties
of theposition. Thiswill ensurethat the personappointedwill notrisk forfeiting
his or heroffice undersection66A of thePublic ServiceAct if thereis a delay
betweenhis/herbeing formally appointedand actuallystarting to performtheduties
of the office.

Newsubsection90A(12)

Thisprovisionallowsthe Public ServiceCommissioneror therelevant
departmentalSecretaryto cancelanappointmentif theASIO officer appointeddoes
not takeup hisor herpositionwithin a reasonabletime.

PART 3- AMENDMENTS OF THE CRIMESACT 1914

Clause8 - PrincipalAct

Thisis a formalclause. It definesthe CrimesAct 1914 asthePrincipal Act for this

Part.

Clause9-Objectsof thePart

Thisclausesetsout the objectsof eachof the amendmentsin this Part.

Clause10 - Mattersto which a court to haveregardwhenpassingsentenceetc.

Thisprovisionimplementsa recommendationof the AustralianLaw Reform
Commissionreportnumber57 entitled Multiculturalis,nand theLaw. Section 16A of
thePrincipal Act lists a numberof mattersthat thecourtmust takeinto accountwhen
passingsentenceor makinganorder in respectof a personconvictedof a federal
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offence. Thisclauseamendssection 1 6A by insertingthe words “cultural
background”in paragraphl6A(2)(m) of thePrincipalAct. This will ensurethat the
offender’scultural backgroundis not overlookedwhenit is relevantto thesentenceor
orderthatcourtshouldmake.

Clause 11 - Discharge of offenders without proceeding to conviction

Undersectionl9B of thePrincipal Act, if a chargefor a federaloffenceis proved,the
acourtmayneverthelessdismissthe chargeor dischargetheoffenderon conditions,
without recordinga conviction,if it considersthat it is expedientto do so, having
regardto the matterslisted in the section. As with section16A, the AustralianLaw
ReformCommissionreporton Multiculturalismand the Law recommendedthat an
offender’s“cultural background”be includedin the list of the matterswhich thecourt
shouldtakeinto accountin detemiiningwhetherto proceedto a conviction. This
clauseimplementsthat recommendation.

Clause12 - Conditionalreleaseof offendersafter conviction

Thisclauseprovidesthata personis not to be imprisonedfor failure,underanorder
madeundersubsection20(l), to pay anamountby way of reparation,restitutionor
compensationor anamountin respectof costs. Paragraph20(T)(a) of thePrincipal
Act permitsa courtto imposerecognizancereleaseorder(bonds),wherea personis
convictedof a federaloffence. Paragraph20(1)(b)ofthe PrincipalAct enablesa court
sentencinga personto placethepersonon a bond andeitherpartially suspendor
wholly suspenda sentenceof imprisonment.Thecurrentsubsection20(2A) only
refersto ordersmadeunderparagraph20(lXa)(ii). ‘The purposeof clause12 is to
ensurethat in casesof all ordersmadeundersubsection20(1) that thepersonis not
imprisonedfor failure to paya monetaryamount.

Clause13 - Failure to complywith conditionof dischargeor release

Subclauses13(a)and(b)

Paragraph13(a)deletesthereferencesin subsection20A( 1) that refer to the periodsof
recognizancesmadeundersl9B and20(l)(a)or thesentencesof imprisonmentunder
paragraph20(T)(b) of thePrincipal Act.

Subelause13(b)requiresthat breachactionmustbetaken beforethe expiry of the
order,unlessthe failure to comply with the orderarisesfrom an offencecommitted
during theperiodof theorder. Whereapersonis chargedwith an offencecommitted
during theperiodof a recognizancemadeundereithers I 9B or section20 of the
PrincipalAct, thecourtproceedingsfor thenewoffencemay notbecompletedprior to
theexpiryof the order. The amendmentwill permitbreachactionto be takenafterthe
orderhasexpired,providedthe new offencewascommittedduring theperiodof the
order.

Subclause13(c)

Thepurposeof this subclauseis to extendtherangeof optionsavailableto a court
whendealingwith a personwho hasbreachedan order madeunderparagraph20(1(b)
of thePrincipalAct (a recognizancewith a suspendedor partially suspendedsentence
of imprisonment).Underthecurrentprovisionthecourthasonly two options,namely
to takeno action,or revokethe orderandorder that the personservethatpartof the
sentencewhich he/shehasnotservedat the timeof his/herreleasefromcustody. This
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subclausewill enablethecourtto imposea monetarypenaltynotexceeding$1000
(subparagraph13(c)(ia)),amendan orderto extendtheperiodof thesupervision
(subparagraphI 3(c)(ibfl, or revoketheorderandmakean orderundersection2OAB -

communityserviceordersandotheralternativesto imprisonmentavailableunderthat
section(subparagraphl3(c)(ic)).

Subclause13(d)

Thissubclauseprovidesthat whereacourtextendsthe periodof theorderunder
paragraph(5)(c)(ib), theperiodof theordermustnotexceed5 years. Again, if the
periodof an orderis extendedany suretyrequiredto be givenextendsfor theperiodof
theamendedorder.

Clause14 - Aiding prisonerto escape

Therearetwo amendmentsmadeby this clauseto section46 of the Principal Act. The
first will replacethe outdatedreferencein this provisionto detentionat the Governor-
Generalspleasurewith therelevantpartsof the Principal Act which havereplacedit.
(Detentionat theGovernor-Generalspleasurewasabolishedby section15 of the
CrimesLegislationAmendmentNo 2 Act /990).

Thesecondamendmentwill removetheACT from theambitof theseprovisions. The
Commonwealthis no longerresponsibleforACT criminal law, andthe ACT hasnow
enactedits own “escape”provisions. Accordingly,the Commonwealthprovisionsno
longerneedto coverACT prisoners.

Clause 15 - Escaping

Thisclauseamendssection47 of the Principal Act to changethe referenceto
detentionat theGovernor-General’spleasureand to removethe ACT from theambit
of this provision.

Clause1~- Rescuinga prisonerfrom custodyetc.

Thisclauseamendssection47A of the PrincipalAct to changethereferenceto
detentionat theGovernor-General’spleasureand to removethe ACT from theambit
of this provision.

Clause17 - Personunlawfully at large

Thisclauseamendssection47B of the Principal Act to changethe referenceto
detentionat theGovernor-General’spleasureand to removethe ACT from theambit
of this provision.

Clause18 - Permittingescape

Thisclauseamendssection47Cof the Principal Act to changethereferenceto
detentionat theGovernor-General’spleasureand to removethe ACT from theambit
of thisprovision.

Clause19 - Ji-larbouringetc. anescapee

Thisclauseamendssection48 of the Principal Act to removethe ACT from the ambit
of this provision.
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Clause 20 - Sentence ceasing to run while escaped prisoner at large

Thisclausemakestwo amendmentsto section48A of the PrincipalAct.

The first insertsa referenceto section47B, concerningpersonsunlawfully at large,
into section48A as is it necessarythat thesentenceceasesto runin this situationas
well aswhereaprisonerhasescapedundersection47.

Thesecondamendmentis intendedto coverfederalprisonerswho areconvictedof the
Stateescapeoffenceswhichcot-respondwith thesection47 escapeandsection47A
unlawfully at largeoffences.Theamendmentwill ensurethat their federalsentence
alsoceasesto run in this situation.

Clause21 - Interceptiondevicesprohibited

Section8SZKB of thePrincipalAct prohibits themanufacture,advertising,display,
offering forsale,saleor possessionof equipmentwhich is capableof beingusedto
interceptacommunicationcontraryto the Telecommunications(Interception)Act
1979. Clause21 insertsnewsubsection85ZKB(TA) into the PrincipalAct to remove
from the scopeof theoffenceanapparatusor devicedesignedprincipally to receive
radiocommunications.Thisamendmentis aimedat scannerswhich are radioreceivers
whichcanautomaticallyscanall broadcastradiocommunicationsand tuneinto
whatevermay interesttheoperator.Theyarecapableof receiving,contraryto the
Telecommunications(Interception)Act 1979, telecommunicationswhich arein part
transmittedby radiosignals: for example,cellularmobile telephones.

Scannershavemany legitimateusesapartfrom unauthorisedinterceptionof
telecommunications.Theproposedamendmentof section85ZKB will removethem
from thescopeof the offence. It will, however,remainanoffenceunderthe
Telecommunications(Interception)Act 1979 to usea scannerto intercept
telecommunicationswithoutauthority or to discloseor usewithout authority material
obtainedfrom suchan interception.

Clause22 - Exceptions

This clausereplacesparagraph(h) of section85ZZ1-l of thePrincipalAct which
concernsexclusionsto the SpentConvictionsSchemeestablishedby PartVTTC of the
Principal Act. Theamendmentis to reflect thechangeof nameof the Cash
TransactionReportsAgency to theAustralianTransactionReportsandAnalysis
Centre. It doesnotchangethesubstanceof the provision.

PART 4- AMENDMENTS OFTHE TRANSFEROFPRISONERSACT 1983

Clause23 - PrincipalAct

This clauseis a formalprovision. Tt definesthe TransferofPrisonersAct 1983 as the

Principal Act for thisPart.

Clause24-Objectsof Part

This clausesetsoutthe2 objectsof Part 4:

(a) to bring theACT into thenationaltransferof prisonersschemeon the

samefooting as a participatingState;and
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(b) tocorrectsomeminor drafting mistakes.

Clause25 - Interpretation

This clauseamendsdefinitionsin section3 of the Principal Act. The amendmentsare
of a technicalnature.

Paragraph(a) amendsthedefinition of “appropriateMinister” to reflect theentry of
the ACT into thenational interstatetransferof prisonersscheme.

Paragraph(b)defines,for thepurposesof thePrincipal Act, theACT “appropriate
Minister”.

Paragraph(c) is a changenecessitatedby the inclusionof the AC!’ in the national
interstatetransferof prisonersschemc.

Paragraph(d) is a changenecessitatedby the inclusionof the ACT in the national
interstatetransferof prisonersscheme.

Paragraph(e) defines,for the purposesof the Principal Act, the ACT Parliament. It
also insertsa newdefinition of “Territory” to reflect the inclusionof theACT in the
nationalinterstatetransferof prisonersscheme.

Clause26 - Return of prisoner

Thisclauseamendssection 14 of the Principal Act.

Paragraph(a) givesthe Attorney-Generaladiscretionarypowerto makean orderfor
thereturntransferof a prisonerto the Stateor Territory from which they wereinitially
transferredpursuantto a trial tt-ansferorder or orderof transfer.

Paragraph(b) is a consequentialamendmentto takeinto accounttheamendmentmade
by paragraph(c) and to reflectthe fact that theACT doesnot havea prison for
sentencedprisoners.

Paragraph(c) insertsa new subsectioninto section 14 of the Principal Act. Thisnew
subsectiongivesthe Ministerthediscretionnot to sign areturntransferorderin
relationto anACT prisoner,who is servingan ACT sentencein NSW pursuantto
section4 of theRemovalofPrisoners(Au.ctrolian Capitol Territory) Act 1968. This
discretionwould be exercisedwherethefactsweresuchthat tile interestsofjusticeare
bestservedby the prisonerremainingin a NSW prison.

Clause 27 - Federal sentences - reductionsand remissions

Thisclausecorrectsa drafting error in section23 of the PrincipalAct. It is unrelated

to theinclusionof the ACT as a participantin the transferof prisonersscheme.

Clause 28 - Royal prerogative of mercy

Thisclauseinsertsa new subsectioninto section24 of the Principal Act. It clarifies
who may exercisethe Royalprerogativeof mercyin relation to a prisonerwho
becomesanACT prisonerasthe resultof a transfer.

Currently,wherea prisoneris transferredto a State,the StateGovernorof the
receivingStatemay exercisetheRoyal prerogativeof mercyin relation to such
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convictionsor sentencesof the transferredprisonerthat relateto Territory offences.
Similarly,wherea prisoneris transferredto a Territory theGovernor-General
exercisestheRoyalprerogativeof mercyin relationto suchconvictionsor sentences
of the transferredprisonerthat relateto StateorTerritory (otherthan thereceiving
Territory)offences.

However,oneof theamendmentsmadeby the Bill is to inserta newdefinition of
“Territory” (seeclause25 paragraph(e)). Theamendmentmadeby clause28 is a
consequentialamendmentresultingfrom theACT becominga participantin the
nationaltransferof prisonersscheme.Clause28 equatestheGovernor-Generalto a
StateGovernorfor the purposesof determiningwho mayexercisetheRoyal
prerogativeof mercyundersubsection24 (2) of the PrincipalAct.

Clause29 - Application

Subclause(1)

Subelause(I) containsdefinitionsusedin this clause.Thesedefinitionsinclude: ACT;

ACT Act; ACT prisoner;first step;joint prisoner;State;and transfer.
Subclause(2)

Subclause(2) extendsthedefinition of transfermadeby subclause(I) to includethe
transferof a prisonerfrom NSW to a Statewherethe prisonerbeing transferredis
servinga sentenceof imprisonmentin NSW undersection4 of theRemovalof
Prisoners(AustralianCapital Territory) Act 1968. Thisreflectsthe factthatACT
prisonersservesentencesof imprisonmentin NSW prisons

Suticlause(3)

Subclause(3) providesthat the amendmentsmadeby Part4 to thePrincipal Act will

notapply to the transferof a prisonerif, whenthefirst stepoccurs:

(a) theMinisterhasnotdeclaredthe Prisoners(InterstateTransfer)Act

/983 (ACT) to be theinterstatetransferlaw of the ACT; or

(b) the relevantStateGovernorhasnotdeclaredthe Prisoners(Interstate
Transfer)Act 1983 (ACT) to be aninterstatetransferlaw for the
purposesof that State’slaw; or

(c) theACT Ministerhasnotdeclaredthat a law of therelevantStateis the
relevantinterstatetransferlaw.

This amendmentrelatesto theACT becominga participantin the nationaltransferof
prisonersscheme.If any of theconditionsin paragraph(a), (b) or (c) arenot met,the
law asit wasprior to thecommencementof this Part appliesto an applicationfor the
transferof a prisoner.

PARTS- AMENDMENTS OFOTHERACTS

Clause31- Objectof Part

Thisclausesets outtheobjectsof the amendmentsin this Part.
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Clause 32 - Minor amendments of other Acts

Thisclauseprovidesthat thevariousActs setout in the Scheduleare amendedas

providedin the Schedule.

SCHEDULE

MINOR AMENDMENTS OFOTHER ACTS

AustralianFederalPoliceAct 1979

Subsection46(5)

This subsectionis containedin Part VA of theAustralianFederalPoliceAct 1979
whichprovidesfor the lossof certainsuperannuationrights and benefitswherea
memberor staffmemberof theAustralianFederalPolicehasbeenconvictedof a
“corruptionoffence’ asdefined. Subsection46(5) providesfor thecalculationof the
presentvalueof employersuperannuationcontributionsfor thepurposesof working
outtheamountof a superannuationorder. Subsection46(5)currentLy refersto the
calculationbeing madein two circumstances:wherethe benefitshavebeenalready
beenpaidto thedefendant(subsection46(4)),or wherethebenefitsare still held in the
superannuationscheme(subsection46(3)). However,it is only necessaryto calculate
thepresentvalueof benefitsfor the purposeof a superannuationorder if thebenefit
hasalreadybeenpaidto the defendant. It is notnecessaryto makesucha calculation
if the benefitremainsin thefund asthe valueis simply the amountof employer
contributionsheld in thefund. Accordingly, this subsectionis amendedto deletethe
referenceto subsection46(3).

Subsection64(1)

Theamendmentupdatesthepenaltyprovisionfor this offence. Currentlythis
provision(assaultetc of AustralianFederalPolice membersin theexecutionof their
duty) providespenaltiesin relationto eitherconviction on indictmentor summary
conviction. Thisdistinctionmakeslittle sensesincetherepealby theAustralian
FederalPolice LegislationAmendmentAct (No 2)1989of section65 of the Act which
providedthatoffencesagainsttheAct could be tried eithersummarilyor on
indictmentbut thatanoffenderwasnot liable to be tried more thanoncefor thesame
offence. It is alsorenderedunnecessaryby morerecentprovisionsof theCrimesAct
1914 discussedbelow.

Theamendedpenaltysectionfor this provisionwill providethat themaximumperiod
of imprisonmentremainat 2 years. It will remainpossibleto try this offence
summarilyundersection4J of theCrimesAct 1914 with theconsentof theprosecutor
anddefendant.If theoffenceis tried summarily,themaximumpenaltyis to 12
monthsimprisonmentor a fineof $6,000by operationof subsection4/(3). While this
sentenceof imprisonmentis the sameas the currentpenalty,the fine is increased.
However,this increasebrings the fine into line with all newCommonwealthoffences.

it



Crimes(Aviation)Act 1991

Subsection 3(1)

Paragraph(d) of thedefinition of ‘authorisedperson” is amendedby theBill, The
amendmentwill transferthe Attorney-General’spowerto appointauthorisedpersons
underthis provisionto theMinister administeringtheAir NavigationAct 1920.. Such
personsareappointedfor thepurposesof section49 of the Act, which empowersan
authorisedpersonto conductsearchesof aircraft,persons,luggage,freightand
aerodromesin certaincircumstances.

Subparagraph 15(1)(b)(ii)

Thisclauseamendssubparagraph15(1)(b)(ii) of theCrimes(Aviation)Act 199/to
reflectthechangemadeby the CrimesLegislation(StatusandCitation) Act 1992
(ACT). ThatAct modifiedthe statusof the CrimesAct 1900from an Act of New
SouthWalesto an Act of the AustralianCapitalTerritory. Thatchangein status
meansthat it is no longercorrectto referto theCrimesAct applied in JervisBay as
‘the CrimesAct, 1900of theStateof New SouthWalesin its application to theJervis
Bay Territory’. The amendmentdeletestheincorrectreferenceand insertsthe correct
citation, namely, ‘the CrimesAct 1900 of the AustralianCapitalTerritory, in its
applicationto theJervisBay Territory’.

Section43

Theproposedamendmentsto section43 will transferthepowerto issueinstruments
underthis provisionfrom theAttorney-Generalto theMinisterfor Foreign Affairs.
Thosecertificatesrelateto the enteringinto force andoperationof certainmultilateral
treaties.Theprovisionhasbeenmadeconsistentwith a similarprovisionin the
Crimes(Hostages)Act_by removingthe requirementthat the relevantinstrumentsbe
gazetted.Therequirementfor gazettalwasoriginally designedto enabletheuseof
copiesof theGazettein court proceedings.This is notnecessaryin practice,sincea
new instrumentmay be issuedeachtime acertificateis required.

Section 44

Thisamendmentwill transfertheAttorney-General’spowerunderthis provisionsto
theMinisteradministeringtheAir NavigationAct 1920. Section44 relatesto
certificatesconcerningnoticesgiven to the InternatiotialCivil Aviation Organisation.
Paragraph(d) of thedefinition relatesto thepowerto appointpersonsto be
‘authorisedpersons’for the purposesof section49 of the Act, which empowersan
authorisedpersonto conductsearchesof aircraft,persons,luggage,freightand
aerodromesin certaincircumstances.

ScheduleS

Thisamendmentwill put it beyonddoubtthatoffencespunishableunderthe Crimes
(Hostages)Act 1989arepolitically motivatedviolencefor thepurposesof the
AustralianSecurityintelligenceOrganizationAd 1979. Thedoubtshavearisen
becausethe principalAct takesno accountof thefact that theLawandJustice
LegislationAmendmentAct1991,which wasbeforethe Parliamentat aboutthesame
time, hadalreadymadesuchoffencespolitically motivatedviolence. The amendment
is purelytechnical.
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Crimes(Hostages)Act 1989

Section 13

Theproposedamendmentsto section13 will transferthe power to issueinstruments
underthis provisionto the Ministerfor ForeignAffairs. Thesecertificatesrelateto the
enteringinto force andoperationof certainmultilateral treaties.

Crimes(InternationallyProtectedPersons)Act 1976

Sections 13

Theproposedamendmentto section 13 will transferthepowerto issueinstruments
underthis provisionfrom the Attorney-Generalto theMinisterfor ForeignAffairs.
Thesecertificatesrelateto the enteringinto force andoperationof the Conventionon
thePreventionandPunishmentof CrimesagainstInternationallyProtectedpersons,
including DiplomaticAgents. The amendedprovisionhasalso beenmadeconsistent
with a similarprovisionin the Crimes(Hostages)Act by removingtherequirement
that therelevant instrumentsbegazetted.Therequirementfor gazettalwasoriginally
designedto enablethe useof copiesof the Gazettein courtproceedings.This is not
necessaryin practice,sincea newinstrumentmay beissuedeachtimea certificateis
required.

Section14

Theproposedamendmentto section 14 will transferthepowerto issuecertificates
underthis provisionto the Minister for ForeignAffairs, Thesecertificatesrelateto
any factrelevantto the questionof whethera personis or wasan internationally
protectedperson.

CrimesLegislationAmendmentAct 1992

Paragraph 34(b)

Thisamendmentcorrectsa minorerrordiscoveredin the CrimesLegislation
Amerta’mentAct1992. Subsection34(b) of that Act amendedparagraph21(5)of the
Crimes(SuperannuationBenefits)Act 1989 butslightly misquotedthewordsbeing
omitted(“being chargedwith an offence”ratherthan “being chargedwith the
offence”). Althougha court interpretingthelegislationwould probablygive the
original amendmentits intendedmeaning,this amendmentwill preventanypossible
uncertainty.This amendmentwill commenceretrospectivelyon thedatethat the
original amendmentcommenced.

Crimes(Overseas)Act 1964

Subparagraph (4)(c)(ii)

Thisclauseamendssubparagraph4(c) of the Crimes(Overseas)Act to reflectthe

changemadeby the CrimesLegislation(StatusandCitation)Act /992 (ACT). That
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Act modifiedthe statusof theCrimesAct 19CC)from an Act of New SouthWalesto at
Act of the AustralianCapitalTerritory. This changein statusmeansthat it is no
longercorrectto referto the CrimesAct applied in JervisBay as‘the CrimesAct,
1900of the Stateof New SouthWalesin its applicationto the JervisBay Territory’.
Theamendmentdeletestheincorrectreferenceand insertsthe correctcitation, namely
‘the CrimesAct 1900of the AustralianCapitalTerritory, in its applicationto the
JervisBay Territory’.

Crimes(SuperannuationBenefits)Act 1989

Subsection 19(5)

Amendmentsare madeto subsection19(5) which providesfor the calculationof the
presentvalueof employercontributionsto superannuationfor the purposesof making
superannuationordersif benefitshavebeenpaidto thedefendantundersubsection
19(4), or arestill held in thesuperannuationschemeundersubsection19(3). It is in
factonly necessaryto calculatethepresentvalueof benefitsfor the purposeof a
superannuationorderif thebenefithasalreadybeenpaid to thedefendant.It is not
necessaryto makeanycalculationif the benefitremainsin thefund asthe amountof
thesuperannuationorder will be what is actually in thefund. Accordingly, this
subsectionis amendedso thata court doesnothaveto work outthe presentvalue if
thecontributionshavebeenpaid into andare still held in the superannuationfund.

Crimes(Traffic in NarcoticDrugsandPsychotropicSubstances)Act 1990

Section 20

The proposedamendmentsto section20 will transferthe powerto issueinstruments
underthis provisionfrom theAttorney-Generalto the Ministerfor ForeignAffairs.
Thesecertificatesrelateto theenteringinto force andoperationof certainmultilateral
treaties.

CustomsAct 1901

Subsection 208A(2)

Thisclauseamendssubsection208A(2)of the Act. Undersubsection208A(1), if an
ownermakesa claim for the returnof goodsseizedundertheCustomsAct, sheor he
is requiredto commenceanaction for therecoveryof thesegoods. Undersubsection
208A(2), if no action is commencedwithin four monthsof this claim, the goodsare
deemedto becondemnedas forfeited to theCommonwealth.Before this amendment
the subsectiondid notdealwith the situationwhereaction for recoveryof goodsis
commenced,but is subsequentlywithdrawn,or dismissedfor want of prosecution.
Separateproceedingshad to becommencedto condemnthegoods. Thesubsectionis
amendedsothat if action for recoveryis commenced,but is withdrawnor dismissed
for wantof prosecution,seizedgoodsaredeemedto beautomaticallycondemnedas
forfeited to theCommonwealth.



Director OfPublic ProsecutionsAct 1983

Subsection 6(1)

Section6, which lists thefunctionsof the Directorof Public Prosecutions,is amended
to allow theDirectorto appearin proceedingsundersections37, 38 and39 of the
Crimes(Aviatioh) Act 199/. Thesesectionsdealwith:

Section37 preliminary inquiriesto recordevidencetoenableAustralianauthorities
to considerwhetherthey shouldprosecutein particularcases,and
foreign authoritiestoconsiderwhetherthey shouldapply to Australia
for extradition.

Section38 executionof warrantsin relation to criminal or extraditionproceedings.

Section39 remandproceedingspendingproductionof warrants.

Thiswill enablethe Director,or oneof hisofficers,to assistmagistrateswho haveto

dealwith proceedingsor inquiriesunderthe Crimes(Aviation) Act.

Subsection 9(6A)

Subsection9(6) of theDirector ofPublic ProsecutionsAct 1983 allowsthe Director to
give indemnitiesto certainwitnessesin ‘specified proceedings’Subsection9(6A) is
amendedto includeproceedingsand inquiries undertheCrimes(Aviation) Act as
‘specified proceedings’.

Section 16A

Thisprovisionaddsanew subsection(18) to section16A of the Director ofPublic
ProsecutionsAct1983. Section l6A allows thecourtto prohibit publicationof
particularevidenceor information in certainproceedingsbroughtby theDirectorif it
appearsto thecourtto be necessaryto preventprejudiceto the administrationof
justice. Subsection16A(1B) will allow courtsto protectinformation which maybe
obtainedin thecourseof an applicationfor a restrainingorder undersubsection43(1),
or for anextensionof restrainingordersundersubsection57(3) of the Proceedsof
CrimeAct /987(“thePOCAct’).

Undersection44(3)of theProceedsof CrimeAct, wherethedefendanthasnot been
convictedof anoffence,thecourt mustbe satisfiedbeforeit makestherestraining
order,that a policeofficer hasreasonablegroundsfor believingthat thedefendant
committedtheoffence. Further,thecourtcannotextendtheoperationof a restraining
orderundersection57(3)unlessit is satisfiedof a numberof matterslisted in that
subsection. Evidencepresentedto thecourtin thecourseof theseapplicationsmay
containinformation which could prejudicean investigation,or thesafetyof a witness.
In thesecasesthecourtwill beableto makeanorder underthis provisionif it appears
necessaryto preventprejudiceto the administrationof justice.

Subsection 16A(2)

A consequentialamendmentis madeto subsectionI ÔA(2) to inserta referenceto the

new subsectionl6A(IB).
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Extradition Act 1988

Section 5

The purposeof this amendmentis to ensurethatAustraliacanfulfil its international
obligationsunderthe Conventionfor theSuppressionof Unlawful Acts Againstthe Saft
of MaritimeNavigation (theConVention)andtherelatedProtocolfor theSuppressionoi
Unlawful Acts Against theSafetyof FixedPlatformsLocatedon theContinentalShelf
Protocol). Australia’saccessionto theConventionandProtocoltook effect on 20 May
1993.

TheConventionandProtocolaxedesignedto preventandsuppressmaritime terrorism.
Theylist offencesin relation to actslikely toendangerthe safenavigationof a ship or ft
safetyof a fixedp]atform. Thoseoffencesareextraditablewithin thetermsof the
ConventionandProtocol,andAustraliamustthereforebe ableto extraditefor suchoffei

If suchoffencescamewithin thedefinition of ‘political offence’ in the ExtraditionAct 1
then an allegedoffendercould claim thatextraditionshouldberefused(undersections7
16(2)(b)of theExtradition Act) on the basisthat the allegedoffence(which is anoffenc
undertheConventionorProtocol)is an offenceof a political character.

Therefore,theamendmentexcludesoffenceswithin thetermsof theConventionand
Protocolfrom thedefinition of ‘political offence’ for the purposesof the Extradition Ac~
The ‘political offence’ definition has been limited in this way for a numberof other
multilateral Conventionsin paragraph5(a) of theExtradition Act.

Financial Transaction ReportsAct 1988

Subsection15(9)

Undersection15 reportsmustbemadeof transfersinto or out of Australiaof amounts
of currencyover$5000. Undersubsection15(7) thesereportsmustbe madeto a
customsofficer (or to the Directorof A USTRAC if thetransferis madeotherthan by
a personphysicallytaking thecurrencyout of or bringing it into Australia). On
ChristmasIslandandCocosIsland,theAustralianFederalPolicecarry outcustoms
functions,butthey arenot ‘customsofficers’ for thepurposesof theFinancial
TransactionReportsAct /988as that Act defines‘customsofficers’ by referenceto
theCustomsAct 1901. The AustralianFederalPoliceofficers on theseislandsare
appointedunderCustomsOrdinances,andso do notfall within this definition. This
amendmentdefines‘customsofficer’ to include a police officer for the purposesof
this section, andso will enableAustralianFederalPolice officerswho carry out
customsfunctionson ChristmasIsland to receivethesereports.

Paragraph 28(1)(c)

Theamendmentto paragraph28(l)(c) correctstheaccidentalrepetitionof ‘fails’.
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MutualAssistancein CriminalMattersAct 1987

Subsection 7(2)

Theamendmentomits theexistingsubsection(2) andsubstitutesreplacement

subsections(2), (2AA) and(2AB),
Theexistingform of subsection2 precludedtheAct from beingappliedby regulation
to a countryboth by regulationsto give effect to a bilateraltreatyandby regulationsto
give effectto mutual assistanceobligationscontainedin a multilateralconventionor
treaty.

Subsection(2) providesthat the Act may beappliedby regulationsto a foreign
countrysubjectto modificationswhich accordwith subsections(2AA) and(2AB).

Subsection(2AA) providesthat the modifications(limitations,conditions,exceptions
or qualifications)in regulationsapplying the Act to a foreign countrymay beoneor
moreof the 3 typesreferredto in subsections(2AA)(a), (b) and(c),

The3 typesare asfollows:

- modificationsnecessaryto give effect to a bilateralmutualassistancetreaty

with a foreign country ((2AA(a)],

- modificationsnecessaryto apply the Act to a foreign country to give effectto
mutualassistanceobligationsin a multilateraltreatyor conventionto which that
country is party (2AA(b)l,

- modificationsasidentified in the regulations,otherthan thosesetout in
(2AA)(a) and(2AA)(b), whichapply the Act to a foreign country f(2AA(c)].

Subsection(2AB) is designedto facilitate thedraftingof conciseregulations.It is
designedto ensurethat the phrase“..this Act appliesto thatcountrysubjectto a
treaty..” meansexactlythesameas the phrase“..this Act appliesin relationto a
foreign countrysubjectto limitations,conditions,exceptionsor qualifications... that
are necessaryto give effect to a treatyin relationto that country..”.

ProceedsOf CrimeAct 1987

Subsection4(1)

The amendmenttoparagraph(d) of thedefinition of ‘proceedsof confiscatedassets’is
intendedto makeit clear that the subsection243(4)referredto in that paragraphis
containedin theCustomsAct 1901.

Subsection 23(1)

Section23 of the ProceedsofCrimeAct (thePOCAct) appliesthe sectionsof thatAct
whichdealwith forfeitureordersto foreign forfeitureorderswhich areregisteredin
AustraliaundertheMutualAssistancein Criminal MattersAct /987(the MA Act).
Not all of theseprovisionsareapplied to foreign forfeitureorders. This amendment
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addssubsection20(3A) to the list of provisionswhich do not apply to foreign
forfeiture orders.

Subsection20(3A) gives theAttorney-Generalthepower to directthatpropertywhich
is subjectto a forfeiture order underthe POCAct bedisposedof or dealtwith as
specifiedin thedirection. As foreign forfeitureordersarenotordersunderthe Act,
subsection20(3A) doesnotapply to them.

Paragraph 59(4)(t)

Undersection59 of the POCAct, interimrestrainingordersmay be madein respectof
a foreignseriousoffence. A foreign seriousoffenceis definedas onewhich is
punishableby a term of imprisonmentgreaterthan 12 months. Not all theprovisions
of theAct which dealwith restrainingordersareappliedto foreign forfeitureorders.
This amendmentaddssection56 to the list of provisionswhich do notapply to foreign
forfeiture orders.

Section56 stateswhena courtmay revokerestrainingorders. Subsection56(a)allows
thecourtto revokeanorderif thedefendanthasgiven securityfor the paymentof any
pecuniarypenaltyorder which may bemadeunderthe Act. In thecaseof a foreign
forfeitureorder,nopecuniarypenaltyorderwould bemadeundertheAct, andsoit is
notnecessaryfor this subsectionto be applied. Subsection56(b)allows thecourt to
revokea restrainingorderif thedefendantgives undertakingssatisfactoryto thecourt
concerningtheir property. Thisalso is notrelevantto a foreign order,asthe
restrainingorderis only madependingthe foreign countrymaking its own restraining
order.
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