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CRIMESAMENDMENT (FORENSICPROCEDURES)BILL 1995

GOVERNMENTAMENDMENTS

Generaloutline

With theexceptionof amendment(5), amendments(1) to (11), (13), (16) and(17) deal
with timelimits for forensicproceduresandrelatedmatters. Underthe amendments,
all forensicproceduresconductedunderPart1D mustbecompletedwithin a
reasonableperiod,subjectto the following upperlimits:

(i) consensualprocedureon a suspectnot in custody- 4 hours(excluding‘dead
time’);

(ii) procedureby consentor orderedby aconstable,on a suspectin custody- the
existing‘investigationperiod’ time limit (2 or 4 hours, with potentialfor an
extensionfor up to 8 hours)undersection23C of theCrimesAct 1914; and

(iii) procedureorderedby amagistrate- 4 hours(excluding‘deadtime’).

2. Whilea suspectundergoingaprocedureby consentmayterminatethe procedure
atanytime, atime limit is still imposed,to guardagainstpolicetaking advantageof
anyconfusionon thepart of a suspectas to thisright.

3. Theexisting‘investigationperiod’ timelimit hasbeenretainedwherea suspect
is in custodyandundergoesaprocedureby consentor on theorderof aconstable,
becausein thesesituationspolicehaveapowerto detaina suspectboth for
questioningandto carryout a procedure.If a separateblock of time hadbeenbuilt in
for forensicprocedures,thiswould havealloweda suspectto be heldfor an
unacceptableperiod of timebeforebeingtakenbeforea magistrate- for example,4
hoursfor questioning,andthen4 hoursfor aforensicprocedure.

4. ‘Dead time’ is time not includedin calculatingthetime allowedfor aprocedure.
This is timeduringwhichaproceduremustbe suspendedor delayed,for the suspect’s
benefitor to complywith Bill. Forexample,time spentawaitingthe arrival of the
suspect’smedicalpractitioner,or timeduring which the suspectis communicating
with an interviewfriend, is deadtime. Without provisionfor deadtime, the4 hour
limit couldexpirebeforethe procedurecommenced.

5. The amendmentsalsoclarify the relationshipbetweenthe ‘investigationperiod’
(in this context,timeallowedfor questioningasuspect)undersection23Cof the
CrimesAct1914,andthe separateperiod allowedfor a magistrateorderedprocedure.

6. Theamendmentsprovidethatwhereamagistrateordersaprocedure,the
questioningof a suspectmaycontinue. The timeallowedfor the procedureonly starts
to run whenquestioningendsandpreparationsfor the procedurebegin. Oncethe
procedurecommences,no questioningis to takeplace until theprocedureis
completed.The timeduringwhichthe procedureis takingplace (includingdeadtime)
is not to countas ‘questioningtime’ underPartlC. After the procedureis over,

~ questioningmaybe resumed(if therewastime left for furtherquestioningwhenthe
procedurebegan).



7. In addition to the ‘time limit’ amendments,there are four furtheramendments:

• amendment(5) closesagapidentifiedin section23WG regardingan Aboriginal or

TonesStraitIslander suspect’sright to communicatewith a lawyer.

• amendment(12) insertsaprovisionrequiringaconstableto providea suspectwith

an interpreterin certaincircumstances;and

• amendment(14) correctsan inaccuratecross-referencein theCrimesAmendment

Act 1995.

• amendment(15) changesthe numberingof proposednew section15Gof the
CrimesAct 1914 to section15FA as 15Gis alreadybeingusedin the Crimes
Amendment (Controlled Operations) Bill 1995.

Financial impact

8. It is not anticipatedthatthe amendmentswill haveanyfinancial impact.
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NOTESONCLAUSES

Amendment(1)

9. Thisreplacesthe previouscommencementprovision(proposedsection2), to
allow thecorrectcross-referencein section7 of the CrimesAmendmentAct1995 to be
insertedas if it hadbeenincludedthatAct at the timeof its commencement.See
amendment18.

Amendment(2)

10. Amendment(2) amendstheheadingto Division 2, to reflect the fact that
Division 2 now containsa tablesettingout the timelimits for procedurescarriedout in
differentcircumstances.Thenew headingis ‘Authority andtimelimits for forensic
procedures- summaryof rules’.

Amendment(3)

11. Theamendmentinsertssection23WCA into Division2 of theBill. This section
containsatableoutliningout thetime limits applying to the carryingout of forensic
proceduresin differentcircumstances,andidentifying the provisionsregulatingthose
timelimits.

Amendment(4)

12. Thisamendmentaddssubsections(3) and(4) to proposedsection23WD.
Proposedsubsection23WD(3)providesthatwherea suspectin lawful custodygives
informedconsentto undergoaforensicprocedure,thatproceduremustbecarriedout
within theinvestigationperiod providedfor by section23C of the CrimesAct 1914.
Theinvestigationperiod is the periodreasonablynecessaryfor theconductof an
investigation,to a maximumof 4 hours(2 hoursin the casesof suspectswho are
Aboriginals,TonesStraitIslandersor agedunder18). Theinvestigationperiod may
beextendedby a magistrate,onceonly, by up to 8 hours,underthe existing
section23D.

13. Proposedsubsection23WD(4) makesit clearthatneitherPart 1Cor Part1D
preventaforensicprocedurebeingconducted,with informedconsent,within the
investigationperiod allowedby section23C. It alsomakesit clearthat the time taken
to conducttheprocedure,andanydelaysassociatedwith theconductof aprocedure,
do not extendthe investigationtimeperiod.

14. If the investigationperiod,including anyextensiongrantedby amagistrate,is
insufficientfor the conductof aprocedure,policemustreleasethe suspectfrom
custodyandagaingo throughthe processfor requestinginformedconsentto conduct
theremainingpartof theprocedure.Alternatively, theycan seekamagistrate’sorder
to conducttheremainingpartof theprocedurebut mustexplainwhy the procedure
could notbe conductedwithin Part1 C time limits.

Amendment(5)
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15. Thisamendmentclosesagapidentifiedsection23WG of theBill as introduced.
In thatBill, AbonginalsandTonesStraitIslanderswhoarenot disadvantagedin
comparisonwith therestof the Australiancommunity,or who hadwaivedthe right to
aninterviewfriend, werenot givenan opportunityto communicatewith alegal
practitionerafterbeingaskedto consentto theprocedure(cf paragraph23WF(2)(c)
regardingnon-Aboriginalsuspects).Theproposednewsubsection23WG(6)
overcomesthis problem.

16. Whilemaking amendmentsto correctthis, theopportunitywas takento re-order
thisprovisionso it follows a morelogicalsequence.

Amendment(6)

17. Thisamendmentwill insertproposedsection23WLA into theBill to imposea
timelimit on theconductof aforensicprocedurewith theinformedconsentof a
suspectwho is not in custody.

18. A suspectin thiscategoryis freeto terminatetheprocedureat any time (see
proposedsection23WK). Nonetheless,a suspectmayfail to assertthisright. The
timelimit buildsin an extrasafeguard,sothat suchasuspectis not inconveniencedfor
an undueperiodof time.

19. Proposedsubsection23WLA(l) providesthatthe proceduremustbecarriedout
as soonasreasonablypossibleafterthe suspectpresentshim or herselffor the
procedure,to a maximumof four hours. Time only startsto runwhenthe suspect
presentshim or herselffor the procedureratherthanimmediatelyupon consent,
because,for example,a suspectmaypreferto undergothe procedureata more
convenienttime.

20. Underproposedsubsection23WLA(2), certaintimeis to bedisregardedin
calculatingthe elapseof time allowedfor the procedure.The categoriesof
disregardedtimerelateeitherto compliancewith therequirementsof the Bill, for
example,conveyingthe suspectto premiseswherethe procedurecanbecarriedout; or
to the suspensionor delayof aprocedurefor the benefitof the suspect,for example,to
allow the suspectto communicatewith afriend or relative. Time duringwhich a
procedureis suspendedor delayedat asuspect’srequestis alsoto bedisregarded.

21. If suchtimewas notdisregarded,therewould becasesin whichpolicewould
haveastrongincentiveto rusha suspectin exercisingrights underthe Bill, or face
havingthe4 hourselapsewithouthavingcompleted,or indeedcommenced,the
procedure.

Amendment(7)

22. Thisamendmentaddsanew subsection(4) to proposedsection23WM, to make
it clearthatif aprocedureis to be carriedout on the orderof aconstable,it mustbe
carriedout within the investigationperiodprovided for in section23C of theCrimes
Act1914.

23. Thepurposeof section23C is to imposea maximumtimelimit on theperiod for
which asuspectmaybe detainedin lawful custody in relationto an investigation,
beforebeingreleasedor broughtbeforea magistrate.If a separateandadditional
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period of time wereallowedfor theconductof aforensicprocedure,the integrityof
the‘investigationperiod’ time limit imposedby section23Cwould be undermined.

24. If the investigationperiod,including any extensiongrantedby a magistrate,is
insufficientfor the conductof aprocedure,policecan seeka magistrate’sorderto
conducttheremainingpartof the procedure,but mustexplainwhy theprocedure
couldnot beconductedwithin Part1C time limits.

Amendment(8)

25. This amendmentis consequentialto amendment(10). It amendsproposed
subsection23WV(2), toprovidethatthe time for which a suspectmaybe held in
temporarycustodyto allow theconductof aforensicprocedureorderedby a
magistrate,is to beregulatedby proposedsection23XGD whichimposesthe
maximumtime limit of four hours on the detentionof a suspectfor theconductof a
procedure.

Amendment(9)

26. This omits proposedsection23WZ, which was to haveregulatedthearrestand
detentionof a suspectto allow the conductof a magistrateorderedprocedure.These
mattersarenow dealtwith by theproposedsectionsto beinsertedby amendment(10).

Amendment(10)

27. This amendmentinsertsanew Subdivision,SubdivisionCA, into Division 5 of
the Bill to imposetimelimits on theconductof forensicprocedureswhich havebeen
orderedby a magistrate.

28. Proposedsection23XGA providesthatthe new Subdivisionwill applyto
magistrate-orderedprocedures.

29. Proposedsection23XGB appliesthe sametime limit to amagistrateordered
procedureon a suspectnot in custodyas appliesto a procedurecarriedout on a
suspectnot in custodywith informedconsentunderamendment(6).

30. Proposedsubsection23XGB(1) providesthatthe proceduremustbecarriedout
asquickly asreasonablypossibleafterthe suspectpresentshim or herselffor the
procedure,to amaximumof four hours. Time only startsto run whenthe suspect
presentshim orherselffor the procedure,because,for example,asuspectmayprefer
to undergotheprocedureata moreconvenienttime.

31. Underproposedsubsection23XGB(2),certaintimeis to bedisregardedin
calculatingthe elapseof timeallowedfor theprocedure.The categoriesof
disregardedtime relateeither to compliancewith the requirementsof the Bill, for
example,conveyingthe suspectto premiseswherethe procedurecanbecarriedout, or
to the suspensionor delayof aprocedurefor the benefitof the suspect,for example,to
allow the suspectto communicatewith a friend or relative. Time duringwhich a
procedureis suspendedor delayedat a suspect’srequestis alsoto be disregarded.

32. If suchtime wasnot disregarded,therewould be casesin which policewould
havea strongincentiveto rushasuspectin exercisingrights underthe Bill, or face
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havingthe 4 hourselapsewithouthavingcompleted,or indeedcommenced,the
procedure.

33. Proposedsection23XGC dealswith the issuingof a warrantfor the arrestof a
suspectto allow amagistrate-orderedprocedureto be carriedout.

34. Proposedsubsection23XGC(l)providesthatwhereasuspectis notin custody
whenamagistrateordersa forensicprocedure,aconstablemayapply for awarrantto
arrestthe suspectfor thepurposeof carryingout the procedure,andthatthemagistrate
mayissuethewarrant,subjectto compliancewith:

• the proceduralrequirementsof proposedsubsection23XGC(2); and

• thesubstantiverequirementsof subsection23XGC(3))

35. Proposedsubsection23XGC(2)requiresa constable’sapplicationfor a warrant
undersubsection23XGC(1) to be madeby informationon oath(or, whereallowedby
the law,an affirmation - seeparagraph27(b)of theActsInterpretationAct1901)and
to be accompaniedby an affidavit dealingwith the mattersof whichthe magistrate
mustbesatisfiedto issuethe warrant,set out in subsection23XGC(3).

36. Proposedsubsection23XGC(3)providesthat for a magistrateto issuean arrest
warrant, he or shemustbe satisfiedthat thearrestis necessaryto ensurethatthe
forensicprocedurecan becarriedout, or thatthe issueof thewarrantis otherwise
justified.

37. Proposedsubsection23XGC(4)prohibits the issueof morethanonewarrantin
relationto aparticularorderfor aprocedure,to preventthis beingusedto arresta
suspectmorethanoncepursuantto asingleorderof amagistrateandtherebyevading
thefour hourtimelimit.

38. Proposedsection23XGD regulatestheperiod of time for which a suspectmaybe
held in custodyto allow aforensicprocedureorderedby a magistrateto be conducted.

39. Proposedsubsection23XGD(l) providesthatwhereasuspectis in custody,he or
shemaybedetainedfor as longas is reasonablynecessaryto allow theforensic
procedureto becarriedout,to amaximumof 4 hours. Subjectto the provisionfor
certaintimeto be disregarded- seeproposedsubsection23XGD(2) - the time allowed
for the procedurestartsatthe time the magistratesordersthe procedure,unlessthe
suspectis arrestedunderawarrantissuedunderproposedsection23XGC,in which
casethetimedoesnot startto rununtil the suspectis arrestedpursuantto the warrant.

40. Proposedsubsection23XGD(2) identifiesa numberof periodsof time thatare to
bedisregardedin decidingwhetherthedetentionof asuspectundersubsection
23XGD(1) is for a reasonableperiod,or within the maximum4 hoursallowed. The
categoriesof disregardedtimerelateeither to compliancewith the requirementsof the
Bill for example,conveyingthe suspectto premiseswheretheprocedurecan be
carriedout,or to the suspensionor delayof a procedurefor the benefitof the suspect,
for example,to allow the suspectto communicatewith a friend or relative.

41. If suchtime was notdisregarded,therewould becasesin whichpolicewould
haveastrongincentivetorushasuspectin exercisingrightsunderthe Bill, or face
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havingthe4 hourselapsewithouthavingcompleted,or indeedcommenced,the
procedure.

42. Finally, timeduringwhichthe suspectis beingquestioned,or duringwhich
questioningis suspendedor delayedin accordancewith the equivalent‘dead time’
provisionsin Part1C, is alsoto be disregarded.This will allow policeto continue
questioninga suspect(butonly wherethis is otherwiseallowedby Part1C), before
commencingaprocedure.Thiswill allow an importantline of questioningto be
completed,or preventunnecessarydelaywhile awaitingthe commencementof a
procedure.Questioningduringaprocedurewill not beallowed- seeamendment(11).

Amendment(11)

43. Thisamendmentinsertsproposedsection23X1A whichprovidesthatthe
questioningof a suspectmustbe suspendedwhile aforensicprocedureis beingcarried
out. Questioningmayberesumed(if authorisedby Part IC) whentheprocedurehas
beencompleted.

Amendment(12)

44. Thisamendmentinsertsproposedsection23YDA, which is described(as
proposedsection23YE) in theexplanatorymemorandumthataccompaniedthe
introductionof the Bill into the Houseon 28 June1995.

45. Underthis proposedprovision,when aconstableintendsto takeanyactionlisted
in proposedsubsection23YDA(2), andbelieveson reasonablegroundsthat the
suspectis unableto communicateorally with reasonablefluencyin the English
language,eitherbecauseof inadequateknowledgeof thatlanguageor becauseof a
physicaldisability, thentheconstablemustarrangefor an interpreteranddefertaking
anyactionlistedin proposedsubsection23YDA(2) until thatinterpreterarrives.

46. Underproposedsubsection23YDA(2) the actionsfor which an interpretermay
berequiredareaskinga suspectto consentto a forensicprocedure,orderingthe
carryingout of an intimate or non-intimateforensicprocedure,carrying out or
arrangingto carry out aforensicprocedureandfinally, giving the suspectthe
opportunityto view anyvideotakenduring the process.

47. Thisrequirementis in addition to the obligationin proposedsubsection23WA(4)
thatanyinformationprovidedto any person(being asuspector anotherpersonsuchas
aninterview friend)mustbe providedthroughan interpreterif necessaryin a language
(including sign languageor braille) in whichthe personis able to communicatewith
reasonablefluency.

Amendment(13)

48 This amendmentinsertsproposedsection23YJA which placesthe burdenon the
prosecution in anyproceedingsto showthatanytime assertedto be disregardedtime
underproposedsubsection23WLA(2), 23XGB(2) or 23XGD(2) was propedy
disregardedunderthatprovision.

49. This will mean,for example,thatif a suspectarguesthatprocedureresults
shouldbeexcludedfrom evidencebecauselie or shewasdetainedfor longer than
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allowedby Part1D, theprosecutionwould needto prove thatanytime thathadbeen

disregardedby policewasproperlydisregarded.

Amendment(14)

50. This amendmentcorrectsacross-referencingerrorin the CrimesAmendmentAct
1995. Section5 of that Act insertedanew subsection7(6) in the CrimesAct1914.
Thiscontainsacross-referenceto section7B. The cross-referenceshouldbeto
section86. Section7B was to havereplacedsection86 as theconspiracyprovisionin
theCrimesAct 1914. Subsequently,adecisionwas madeto retain section86, but this
cross-referencewas not amendedaccordingly.

Amendment(15)

51. This amendmentwill changethe numberingof proposedsection15G, to be
insertedinto the CrimesAct1914 by item 9 of Schedule2 of the Bill, to section15FA.
Section150 is alreadybeingusedin the amendmentsbeinginsertedinto the Crimes
Act by the CrimesAmendment(ControlledOperations)Bill 1995.

Amendment(16)

52. This amendmentwill deleteitems 10, 11,and12 from the Bill as introduced.
Theseproposedamendmentshavebeensupersededwith theintroductionof the time
limit provisionsandaccompanyingprovisionsfor ‘deadtime’.

53. The replacementitem 10 will amendthe definition of ‘questioning’in subsection
23B(6) of the CrimesAct 1914,to excludethe conductof a forensicprocedureunder
Part1 D from that definition. The previousdefinition of ‘questioning’was broad
enoughto includethe carryingout of a forensicprocedure,andwould havedefeated
theattemptto treatthe periodsof time allowedfor questioningandconductinga
forensicprocedureseparately.

54. This amendmentdoesnot preventaforensicprocedurebeingconductedwithin
the ‘investigationperiod’ period undersection23C,whereprovidedfor by the Bill.

Amendment(1711

55. Whereamagistrateordersaforensicprocedureon a suspectin lawful custody,
two periodsof timeare relevant. Theseare the investigationperiod (primarily relating
to questioning)undersection23C of the CrimesAct1914,andthe period for which
the suspectmaybe detainedto allow the procedureto be conducted,underproposed
section23XGD(seeamendment(10)).

56. This amendmentto subsection23C(7)providesthatthe period from the
commencementto the completionof the forensicprocedure,including all ‘dead time’,
is to be disregardedin calculatingthe elapseof theinvestigationperiod.

57. Without the amendment,if policesoughtamagistrate’sorderto conducta
forensicprocedureearlyin the investigationperiod,theywould losetheirremaining
questioningtime.
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58. An additionalreasonfor this amendmentis to preventasituationin which the
investigationtimeperiod beginsrunningwith everypausein the forensicprocedure.
Thiswouldmakeit impossiblefor police to keeptrackof the two timelimits.
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