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GeneralOutline

This Bill amendsthe Crimes(SuperannuationBenefits)Act1989 andtheAustralian
FederalPoliceAct1979. The amendmentsmadeby the 13i11 maybesummarisedas

(i) allowing thetracingof amountsthathavebeenpaidto superannuationproviders
(eg amountsthathavebeenrolled-over)andenablingthemto be recoveredunder
a superannuationorder;

(ii) enablingthe Official Trusteeto takecustodyandcontrolof restrainedproperty
andto sell or otherwisedisposeof it in satisfactionof asuperannuationorder;

(iii) providingamechanismby whichpersonschargedwith or convictedof
corruptionoffencesmayhavetheir employer-fundedsuperannuationbenefits
temporarilysuspended;

(iv) facilitating the provisionof informationto the Commonwealthby superannuation
entitiesconcerningCommonwealthemployees;

(v) simplifying the way in whichinformationis providedto acourt thatcertifies the
amountof a person’ssuperannuationbenefitsin superannuationorder
proceedings.

Financial Impact

The amendmentsareexpectedto havea minorandunquantifiablefinancialimpacton
Governmentrevenue.



Abbreviations Used in the Explanatory Memorandum

ADF ApprovedDepositFund

AFP Act AustralianFederalPoliceAct1979 I
CRF ConsolidatedRevenueFund

CSB Act Crimes(SuperannuationBenefits)Act 1989

CSS CommonwealthSuperannuationScheme I
PSS Public SectorSuperannuationScheme

DPP Directorof PublicProsecutions

OT Official Trustee

para paragraph

PoCAct Proceedsof CrimeAct 1987

RSA RetirementSavingsAccount

SIS Act SuperannuationIndustry(Supervision)Act1993

SS subsection

s section

subpara subparagraph

I

I
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NOTES ON ITEMS

Item 1 Short Title

This is aformal itemwhichprovidesfor thecitation of the Bill.

Item 2 Commencement

2. The Bill commenceson thedaythatit receivestheRoyalAssent. The exception
to thatis Part3 of Schedule1 andPart3 of Schedule2 whichcommenceon the day
thatthePublicServiceAct1997commencesif thatoccursafterthe dayon whichthis
Act receivesthe RoyalAssent.

Item 3 Schedules

3. This itemexplainsthattheitemsset outin theSchedulesto thisBill amendthe
Acts specified.

SCHEDULE 1 AND SCHEDULE 2- AMENDMENT OF THE CRIMES
(SUPERANNUATION BENEFITS) ACT 1989 AND THE AUSTRALIAN
FEDERAL POLICE ACT 1979

Introduction

4. TheBill dealswith five subjectmattersas notedin the generaloutline. They are

(i) tracingandrecoveryof superannuationbenefitsthathavebeenrolled-overor
transferred;

(ii) suspensionor “freezing” of employer-fundedsuperannuationbenefits;

(iii) disposalof restrainedproperty;

(iv) obtaininginformationfrom superannuationentities;and

(v) certificationof informationto acourtwhenasuperannuationorderis appliedfor.

5. TheBill makesparallelamendmentsto PartVA of theAustralianFederalPolice
Act1979 andthe explanationof thoseamendmentsis dealtwith concurrentlywith the
explanationof theamendmentsto the CSB Act. Thatis, theexplanationof the items
of theBill thatfollows is madeby referenceto specificprovisionsof theCSBAct for
simplicity andeaseof readingbut theAFP Actamendmentsin Schedule2 parallel
thoseof the CSB Act. Theexceptionto thatis item 15 (newPart2A) whichdeals
with suspensionof employer-fundedsuperannuationbenefits.The AFP Act already
hasa suspensionor “freezing” mechanismin s 51 of theAlP Act andthereforethe
amendmentsmadeby newPart2A (item 15,Schedule1) arenot madeto the AFPAct.
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PART 1 - AMENDMENTS

Item 1 Definition of Official Trustee I
6. The Official Trusteereferredto in thisAct is the Official Trusteein Bankruptcy
continuedin existenceunderthe BankruptcyAct1966. Parallelamendmentsto the
AFP Act aremadeby item 1 of Schedule2 to this Bill.

Item 2 Definition of roll-over holder I
7. A roll-overholderis apersonwhois orderedto payto the Commonwealthor
CommonwealthAuthority an amountunderss 19(7). Generallyspeaking,it is the
personwhohasresponsibilityfor the superannuationentity eg the trusteeof a
superannuationfund or approveddepositfund. Parallelamendmentsto the AFP Act
aremadeby item 2 of Schedule2 to thisBill.

Item 3 Subsections 18(3) and (4)

8. Subsections18(3)and(4) arerepealedandreplacedby anew ss 18(3). The new
subsectionrelaxestheevidentiaryprovisionsrelating to the certification to acourt of
the extentof a person’ssuperannuationbenefits. It removesthe requirementfor
signedor sealedcertificatesfrom superannuationauthorities. Instead,aresponseto a
requestfor informationunderss 39N(1) will beprimafacie evidenceof the
informationstatedin it. It is expectedthatthe responsewill normallytake the form of
aletter specificallyaddressingthe questionsraisedin arequestfor informationunder
ss39N(1). Parallelamendmentsto the AFP Act aremadeby item3 of Schedule2 to
thisBill.

Item 4 Repeal of subsection 18(6)

9. With the repealof ss 18(3)and(4), ss18(6) is repealed.Parallelamendmentsto
theAPPAct aremadeby item4 of Schedule2 to this Bill.

Items 5, 6, 7 and 8 “The offender”

10. Subsections19(1), (2), (3) and(4) areamendedto substitute“offender” for
person. The amendmentis madeto assistthereadabilityof the sectionanddoesnot
alterthemeaningof thosesubsections.Parallelamendmentsto the AFP Act aremade

by items5, 6, 7 and8 of Schedule2 to this Bill. I

I
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Recovering Amounts That Have Been Rolled-Over or Transferred to
Superannuation Entities

Item 9 RoIl-overs are “paid” for ss 19(4) purposes

11. The Bill extendsthe operationof superannuationordersto benefitsthat have
beenrolled-overor transferredfrom the superannuationschemesto which the
Commonwealthmadecontributions. Thatoccursby virtue of new ss 19(6). Parallel
amendmentsto the APPAct aremadeby item 9 of Schedule2 to thisBill. The

~ parallelprovisionto s 19 in the APP Act is s 46. Theexplanationthatfollows is made
by referenceto specificprovisionsof the CSB Act but the APPAct amendments
parallelthoseof the CSBAct.

Why are certain benefits “deemed” to be paid to the offender?

12. Underthe existingschemeof the Act, therearebasicallythreetypesor subsetsof
superannuationorder. They arecurrently

• an orderwhich cancelsbenefitsthatresidein the schemeto whichthe
Commonwealthor CommonwealthAuthority madecontributions(ss 19(1));

• anorderwhich ordersrepaymentof benefitsby theFundunderwhich the
benefitsareheldwherethatschemeis oneto which theCommonwealthor
CommonwealthAuthority hasmadecontributions(ss 19(3)); and

• arecoveryordermadeagainstthe offenderfor recoveryof benefitsthathave
beenpaidto the offenderby the schemeto whichthe Commonwealthor
CommonwealthAuthority madecontributions(ss 19(4)).

13. Benefitswhich havebeenrolled-overfrom the schemeto which the
Commonwealthor CommonwealthAuthority madecontributionsfall outsidethe
scopeof superannuationorders. Thosebenefitsareno longerresidingin the relevant
schemeandthus subsections19(1)and(3) haveno application.The benefitshavenot
been“paid” to the personfor thepurposesof ss 19(4)becausethe persondoesnot
havean immediate,unfetteredentitlementto thebenefitsgiventhatthebenefits
usuallywould berequiredto be preservedin accordancewith thepreservationrulesof
the SuperannuationIndustry(Supervision)Act1993.

14. For thatreasonandbecauseit is not uncommonfor benefitsto berolled-over,it
is appropriateto extendtheoperationof superannuationordersto benefitsthat have
beenrolled-overor transferredto anothersuperannuationprovider.

15. That is achievedby a two-prongedapproachof

(i) treatingor deemingbenefitsthathavebeenrolled-overor transferredas
“paid” to the personby the schemefor ss 19(4)purposes(newss19(6));
and

(ii) makingprovisionfor tracingandrecoveryof theroll-overamountfrom the
roll-over institution (newss 19(7)).

16. Thatis illustratedby the diagramon thefollowing page.
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OFFENDER
ss 19(6)

p
SUPERANNUATION ORDERS

I

I I I I

I 1. ,L

SCHEME FUND OFFENDER ROLL-OVER
(under HOLDER

_____________ Scheme) ________________ ______________

I
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What benefitsare ~deemed”to be paid to the offender?

17. Subsection19(6)treatscertainbenefitsas beingpaidto the person. Essentially,‘ theyaresuperannuationbenefitsthatare rolled-overor transferredto another
superannuationentity.

18. Underss 19(6), therearefour thingsthatcharacterisethattypeof payment. First,
underpara19(6)(a),the benefitsmustbepaidby the superannuationauthorityof the
schemeor from the ConsolidatedRevenueFund(CRF). Generallyspeaking,a

P
superannuationauthorityis thepersonwhohasthe administrationof therelevant
schemeeg the trusteeof the scheme.However,undercertainCommonwealth
statutoryschemes,employer-fundedbenefitsarenot paidby the superannuation
authorityassuchbut arepaidby theCommonwealthfrom the CRF. That is thereason
for para19(6)(a)providingthe two alternativewaysof payingsuperannuation
benefits.

19. Secondly,underpara19(6)(b),the paymentmustrepresentabenefit thatwould
havebeenor becomeabenefitpayablein respectof the offenderunderthe schemeif it
hadnot beenpaidto thepayeeandif asuperannuationorderhadnot beenmade. In
otherwords,it mustbe a superannuationbenefit.

20. Thirdly, underparagraph19(6)(c), thebenefitsmusthavebeenpaidto apayee
for the purposesof thepayeeprovidingsuperannuationbenefitsto the offender. More
simply, thepayeemustbe asuperannuationprovidersuchas asuperannuationfund,
an ADF, anannuityprovideror anRSA. Para19(6)(c) alsoincludesany other
arrangementunderwhich theoffenderis providedwith superannuationbenefitsthat
fallsoutsidethearrangementsprovidedby thoseprecedingentities. It includes
superannuationprovidersthatarenot regulatedby, or compliantwith, the
SuperannuationIndustry (Supervision)Act 1993.

21. Fourthly,underparagraph19(6)(d),benefitsthat aremovedto another
Commonwealthsuperannuationauthorityof aschemeof the offenderareoutsidethe
scopeof new ss 19(6)“payments”. For example,benefitsthathavebeentransferred
from oneCommonwealthschemeto anothersuchasapersontransferringfrom the
CSSto the PSSscheme.Superannuationordersextendto movementsor transfersof
thatkindby virtueof ss 19(1)and(3).

22. The effectof ss 19(6)is thatbenefitswhich aremovedout of the schemeto
whichthe Commonwealthmadecontributionsto anotherproviderof
superannuation/retirementbenefits,aretreatedasif thosebenefitshadbeenpaidto the
personby the scheme.In themain, thatoccurswhenbenefitshavebeenrolled-overor
transferredfrom theCommonwealthschemeto anothersuperannuationprovider. The
terms“rolled-over” and“transferred”havetechnicalmeaningsunderthe
SuperannuationIndustry(Supervision)Act 1993 (SIS Act). Generallyspeaking,
rolling abenefitoveror transferringa benefitmeansthata superannuationbenefit is
movedfrom onesuperannuationprovider (or product)to anotherwithout beingpaidto
the beneficiary. Thatdefersthe taxationof the benefit. It alsomeansthe preservation
rulesof the superannuationlaw arecompliedwith.
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23. New ss 19(6)coversroll-oversandtransferswithin the meaningof the
SuperannuationIndustry(Supervision)Act 1993but ss 19(6)hasawider application
andextendsto anybenefitsthatwerepaidto thepayeefor thepurposeof theprovision
of superannuationbenefitsto the offender. For example,abenefitthat is paidto a
non-regulatedsuperannuationfund is caughtby newss19(6), eventhoughthat
paymentis not “rolled-over” within themeaningof theSISAct becauseit was not
paidto aregulatedsuperannuationfund.

24. Conversely,benefitswhicharepaidto athird partywho is not asuperannuation
providerega spouseof theoffender,arenot caughtby ss19(6). The intention of
ss 19(6)is to treatbenefitsthathavebeenmovedfrom onesuperannuationproviderto
another,as beingpaidto the person.

The effect of treating certain payments as “paid” to the person

25. Subsection19(6)bringscertainpaymentswithin the ordinaryoperationof
ss 19(4). In otherwords, acivil debtis createdagainsttheoffenderaccordingto the
ordinaryoperationof ss21(2) and(3). However,thatdebtmaybedischargedif the
superannuationinstitutionthatholdsthe benefitsrolled-overor transferred,paysthem
backto the Commonwealth.Thatis explainedbelowunderrecoveryordersmade
underss 19(7). If apersonis takento havebeenpaidabenefitbecauseof new
ss 19(6), whenthecourtmakesa superannuationorder,it mustmakearecoveryorder
underss19(4)againstthe offenderfor theamountthatwas rolled-over.

26. However,the recoveryorderthatis triggeredby the operationof ss19(6)also
triggersthe operationof recoveryordersunderss 19(7). Thatmeansthatalthougha
recoveryorderis madeagainsttheoffender,the courtalsomakesan orderagainstthe
superannuationinstitutionwhich holdsthe benefitrolled-overor transferred,to
recovertheamount.

Recovery/Payment Orders Against Superannuation Entities

27. As notedabove,the operationof ss 19(6)triggersss19(4)andcreatesacivil debt
againsttheoffender. Althoughthe benefitsare treatedasif theywerepaidto the
offender,theyhavein factbeenpaidto a superannuationinstitutionby way of aroll-
over,transferor someothermeans.Therefore,ss 19(7)seeksto recoverthosebenefits
from theroll-over institution. That occursby thecourtmaking arecoveryorder
againsttheroll-over institution.

28. A recoveryorderunderss19(7)enablesmoneythathasbeenrolled-overto be
recoveredfrom the roll overinstitution (the“roll-over holder”). The roll-overholder
isorderedto pay to theCommonwealthor theCommonwealthAuthority an amount
whichis equalto the amountof theroll-overminusthe reasonableexpensesof
administrationthatit incursin meetingthe order. Theroll-overholderis the
institutionthatholdsthebenefitspaidunderss19(6)at the timeof themakingof the
order. In the ordinarycase,thatwill bethe “payee”underpara19(6)(a). However,if
therehavebeensubsequentroll-overs,the roll-overholderwill notbe thepayee
referredto inpara19(6)(a).

29. As with ss19(4)orders,the orderagainsttheroll-overholderis a civil debtand
is enforceableagainsttheroll-over institution. I
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How is the amount of the recovery order against the roll-over holder
calculated?

P 30. Therearetwo calculationsthatmustbe made. First,underthe combinedeffect
of para19(8)(a) andss 19(9), the amountthatwas originally rolled-over(including the
interestthatmaybe attributedto it) is indexedto reflectany declinein thepurchasing
powerof money(para19(9)(b)). That indexationmirrors that of ss 19(5). It is
normallyexpectedthatthecourt would applythe relevantConsumerPriceIndexto the
roll-overamountandarrive ata amountthatreflectsthereal valueof theroll-overat
thetimeof makingtheorder. Then,by virtueof para1 9(9)(c), from thatamountis

P subtractedthe unrecoupedreasonableexpensesof theroll-overholder for
administeringthatamountandtheamountthatwouldbeincurredinmaking the
paymentto the Commonwealth(“reasonableexpenses”in thatcontextis discussed
below).

31. The secondcalculationis describedby para19(8)(b). It is theamountthatthe
roll-overholderactuallyhasin respectof theperson,lesstheamountof unrecouped
reasonableexpensesof theroll-overholder for administeringthatamountandthat
wouldbeincurredin makingthe paymentto theCommonwealth.

32. The amountof theorderis the lesserof thetwo amountscalculatedunderparas
19(8)(a)and(b). Both amountsensurethat the Commonwealthis not recoveringmore
thanthereal valueof the roll-overbenefitlesstheexpensesof theroll-overholder. If
the amountof theroll-over hasgrown substantially,therecoveryis still only for the
historicalamountof the employer-fundedcomponentof theroll-over indexedby CPI,
lesstrustee’sadministrativeexpenses.Thebalancein the roll-over institutionremains
for the benefitof the person.

33. Both calculationsalsoensurethatthe roll-over institutionis not financially
disadvantagedasa resultof complyingwith the recoveryorder,by allowing it to
recoverits costsin both administeringthe benefit(if not alreadydeducted)andthe
amountof expensesit incursin makingthe payment.

Example1

Employercontributionsof $30,000plus interestof $6,000wererolled-over
from the PSSto SuperFundLtd. Sometimelater, asuperannuationorderis
madeagainsttheoffender. The offenderdoesnot holdanyotherfundswith
SuperFundLtd andthus the balanceof theoffender’saccount(assume
currentbalanceis $43,000)is the benefitpreviouslyrolled-over. Assume
thatthedeclinein purchasingpowerhasbeencalculatedby referencets
CPI as $3,000. Assumethe trustee’sunrecoupedreasonableexpensesin
total are$1,000. Thetwo calculationsareperformedunderparas19(8)(a)
and 19(8)(b)asfollows:

(i) Calculationunder19(8)(a)

Amountrolled-overplusinterest(19(9)(a)) $ 36,000
Add declinein purchasingpoweramount(1 9(9)(b)) + $ 3,000
Subtracttrustee’sreasonableexpenses(19(9)(c)) - $ 1.000
Amountunder 19(8)(a) = $ 38.000
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(ii) Calculationunder19(8)(b)

Amountheldby roll-overholder $ 43,000
Subtracttrustee’sreasonableadministrationexpenses- $ 1.000
Amountunder19(8)(b) = $ 42.000

Thelesserof thetwo amountsis (i) andthus the orderismadeunder
ss 19(8)for $38,000. The balanceof the offender’s account is $4,000and
remainsin the fund forthebenefitof theoffender.

Example2

Samefactsas in Example1 aboveexceptthatthecurrentaccountbalance

of the offenderwith the SuperFundLtd is $ 38,000.

(i) Calculationunder19(8)(a)

Amountrolled-overplusinterest(19(9)(a)) $ 36,000
Adddeclinein purchasingpoweramount(19(9)(b)) + $ 3,000
Subtracttrustee’sreasonableexpenses(19(9)(c)) - $ 1.000
Amountunder19(8)(a) = $ 38.000

(iii Calculationunder19(8)(b)

Amountheldby roll-overholder $ 38,000
Subtracttrustee’sreasonableadministrationexpenses- $ 1.000
Amountunder19(8)(b) = $ 37.000

Thelesserof the two amountsis (ii) andthus theorderis madeunder
ss 19(8)for $37,000.

What are reasonable expenses of administration etc?

34. Therearetwo componentsto thereasonableexpenses.Superannuationentities
chargevariousfeesfor themanagementof the member’sfunds. Thosecostsand
chargesarenormallydeductedfrom theperson’scapitalbenefit. Thosecostswill
normally bespecifiedin a trustdeedor in the governingrulesof the fund. Those
costs,to theextentthattheyhavenot beenrecoupedat the timeof the makingof the
order,arethe reasonablecostsof administeringthe amountreferredto in subparas
l9(8)(b)(i) and 19(9)(c)(i).

35. In additionto thosecostsandcharges,theremaybecostsincurredin makingthe
paymentunderthe courtorder. It is anticipatedthatthosecostswould normallybe
similar to the coststhat arechargedin otherwisereleasingthosebenefits(commonly
called “exit fees”). The costsshouldrepresenta smallproportionof the overallvalue
of thebenefit(unlessthebenefit is verysmall,wherethe costsmaybeproportionately
higher). They arethecostsreferredto in subparas19(8)(b)(ii) and19(9)(c)(ii). If the
roll-overholderincurscostsin thelitigation in which aroll-over recoveryorderis
made,thosecostsare ~j costsincurredin makingthe paymentasdescribedunder

subparas19(8)(b)(ii) and19(9)(c)(ii).

I
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What happens if there is more than one roll-over holder?

36. Subsection19(10)ensuresthatevenin circumstanceswherethereis morethan
onerecoveryorder,thetotal amountsthatmayberecovereddo not exceedthe amount
thatis orderedagainsttheoffenderunderpara19(4)(a).

Notice must be given by the DPP

37. Underss 19(11), theDPPmustgiven written noticeof thesuperannuationorder
to thesuperannuationauthorityof theoffender’ssuperannuationschemeandto the
roll-overholder(s)subjectto ordersunderss 19(7).

Item 10 Note added to foot of ss 21(2)

38. A noteis addedto the foot of ss21(2)which refersto thewaydebtsarisingfrom
recoveryordersunderss 19(4)and19(7)maybe discharged.Parallelamendmentsto
the AFP Act aremadeby item 10 of Schedule2 to this Bill.

Item 11 Amendments to ss 21(3)

39. Subsection21(3) is amendedby making referenceto newss 19(7). The effect of
thatamendmentis thatrecoveryordersmadeagainstthepersonby virtueof new
ss 19(6)andrecoveryordersmadeagainstthe roll-overholderunderss 19(7),both
maybeenforcedas if theywerecivil judgementdebts.Parallelamendmentsto the
AFP Act aremadeby item 11 of Schedule2 to this Bill.

Item 12 Discharging Recovery Order Debts

40. As alreadynoted,if an amountis treatedas paidto the personby virtue of new
ss 19(6), thereare two debtscreated.Oneis createdagainstthe offenderas adebt
underss 19(4). The otheris a debtcreatedagainsttheroll-overholder underss19(7).

41. The satisfactionof adebtby onedischargesthe debtof the other. In otherwords,
if theoffenderdischargesthe debtunderss 19(4), the debtagainsttheroll-overholder
is alsodischargedby virtue of ss 21A( 1). Similarly, if the roll-overholderdischarges
adebtcreatedunderss 19(7), that dischargestheoffender’sdebtunderss 19(4)to the
extentof theroll-overandthe reasonableadministrationexpenses,by virtueof new
ss21A(4). Parallelamendmentsto the AFP Act aremadeby item 12 of Schedule2 to
thisBill.

Roll-Over Holder Discharged From Obligations to Pay Offender

42. Oncetheroll-overholderpaysthe amountof arecoveryorderundernew
ss19(7), theroll-overholderis releasedfrom its obligationto payto theoffender(or
otherbeneficiary)an amountequalto the recoveryorderby virtueof new s 21B. That
provisionoverridesanyobligationarisingunderanyrule of law or equity. It releases
the roll-overholderonly from an obligationto payan amountequalto the recovery
orderwhich ensuresthatif theroll-overholderholdsotherbenefitsfor theperson,the
obligationto the offenderor beneficiaryconnectedto the offenderin respectof those
otherbenefitsis unaffected.
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Item 13 Varying a superannuation order

43. Section22 is amendedby the additionof newss(4) which allows the DPP to
applyto acourt to varyan ordermadeunderss 19(7)by substitutingfor an amount
specifiedunder 19(7)a largeramountthatreflectsanyincreasein the amountheldby
theroll-overholder in respectof theoffendersincetheorderwas made. The court
recalculatesthe amountunderss19(8)by virtue of ss22(5). Parallelamendmentsto
the AFPAct aremadeby item 13 of Schedule2 to this Bill.

Item 14 Revocation of superannuation order

44. Subsection23(2)is amendedby the additionof paragraph(c). The DPPmust
alsonotify aroll-overholder(if applicable)if thesuperannuationorderhasbeen
revoked. Parallelamendmentsto the AFP Act aremadeby item 14 of Schedule2 to
this Bill.

Item 15 Temporary Suspension of Employer-Funded Superannuation
Contributions and Benefits

45. If benefitsremainin the schemeto whichthe Commonwealthmade
contributions,asuperannuationorderis madeunderss 19(1)whichhasthe effect
describedin ss21(1). If benefitsareheldin afund underascheme,thebenefitsare
orderedtobepaidbackto the Commonwealth(ss 19(3)). If benefitshavebeenpaidto
thepersonby theschemeto whichtheCommonwealthmadecontributions,arecovery
orderis madeagainstthe defendantunderss19(4). If benefitsarerolled-overthose
benefitsmaynow betracedandrecoveredby way of arecoveryorderagainsttheroll-
over institution(ss 19(7)).

46. Although thosemechanismsfacilitatethe recoveryof amountsthathavebeen
paidto the person,rolled-overor transferredto anothersuperannuationentity, there
areadvantagesandefficienciesin temporarilyfreezingemployer-fundedbenefitsin
the schemeuntil the corruptionoffenceproceedingsare finalised. That way, if a
superannuationorderis madeagainsttheperson,thebenefitsaresimply cancelledin
the scheme.Thatobviatesthe needto obtaineither arecoveryorderunderssl9(4)or a
recoveryorderunderss 19(7)as relevantandpreventsthemfrom beingdissipatedand
thusmoredifficult to recover.

47. NewPart2A permitstheMinister to makeadirectionthatsuspendsthe
employer-fundedcontributionsof apersonin theschemeto whichtheywerepaid.
New s 23Aprovidesanoutline of thosedirections. NewPart2A is modelledon s 51
of theAFP Act wherethe benefitsof AFP membersor staffmembersmaybe
suspended.

48. The Minister mayonly makeadirectionthataperson’semployer-funded I
contributionsbe suspendedif thepersonhasbeenchargedwith or convictedof an
offencewhichtheMinister believesis acorruptionoffence. The freezingor
suspensionof benefitspreservesthe benefitsin the scheme.Thatorderends
12 monthsafter it was madebut maybeextendedby theMinister.

49. Theremaybecaseswherebenefitshavebeenmovedout of the schemebeforea
freezingordertakeseffect. In thosecases,recoveryordersunderss19(4)or 19(7)will
enablethebenefitstoberecovered.
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When can the Minister direct a superannuation authority to freeze employer-
funded contributions?

P 50. New s 23B setsdownthe circumstancesunderwhich theMinistermaygive a
signeddirectionto freeze/suspendtheperson’semployer-fundedbenefitsin the
scheme.The preconditionsto the giving of adirection are

• thememberhasbeenchargedwith or convictedof anoffencethattheMinisteris
of the opinionis acorruptionoffence(paras23B(1)(a)and(b)); and

• wherethe personhasbeenconvictedandthepersonhasbeensentencedin
respectof theoffence,the sentenceis for morethan12 months(para23B(i)(c)).

51. Underss23B(2),the directioncomesinto forcesevendaysafterit was signed.
Thisprovidessufficienttime for thedirection to be givento the superannuation
authorityandfor the superannuationauthorityto acton it beforeit is takento come
into operation.Underss23B(3),the Ministermustadvisethepersonof themaking of
a directionunderss23B(1), althoughafailureby the Ministerto give suchnotification
to thememberdoesnotpreventthedirection from coming into force.

What is the effect of a direction to freeze employer contributions?

52. Unders 23C, all of the benefitsthat are treatedasemployercontributionsin the
schemeandthe interestaccruedthereon,aresuspendedfor the life of theorder. That
will be 12 monthsunlessit is extended,or lessif it is revoked. The schememustnot
payabenefitto thepersonthatis attributableto employercontributionsor interest
accruedon thoseemployerbenefits.

53. The schememaypayto the personthe person’semployeecontributionsplusthe
interestattributableto theemployee’scontributionsif therulesof the schemepermit
thatandif the SuperannuationIndustry(Supervision)Act 1993permitit (ss 23C(4)).
In otherwords,the freezingof benefitsdoesnot affect theemployee’srights to hisor
her employeecontributions. A withdrawalof employeecontributionshasthe same
consequencesit wouldhavehadhadthedirectionto freezebenefitsnot beenmade. If,
for example,the withdrawalof employeebenefitscausesthe employeeto forfeit rights
to certainemployerbenefits,thateffectis unaffectedby the freezing. In otherwords,
the freezingmerelypreventsthe fund from payingemployerbenefits,but doesnot
preventthosebenefitsfrom beingforfeited,orpreventotherrights from beingaffected
by the actionsof theemployeeor anyoneelse.

When does a direction freezing employer contributions cease to be in force?

‘ 54. Section23D explainswhena directionto freezeemployercontributionsceasesto
be in force. Thosecircumstancesare

• the personis acquittedof thecorruptionoffenceor the chargesarewithdrawnor
otherwisedisposedof (ss 23D(2)); or

• the personis convictedof the corruptionoffencebut doesnotreceiveasentence
in excessof 12 monthsandthe DPPhasnot appealedthe sentence(ss 23D(3));or

• the Ministerrefusesto authorisethe DPPto apply for asuperannuationorderor
revokesan authorisationto applyfor a superannuationorder(ss 23D(4)); or
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• the courtrefusesto makea superannuationorder (ss23D(5)); or

• 12 monthshaselapsedsincethe directionto freezethebenefitstookeffectand
the directionhasnot beenextended(ss23D(6)).

55. The Ministermust inform the member’ssuperannuationauthority if the direction
ceasesto be in force underss23D(7). However, it shouldbe notedthatthe freezing
ceasesupon the happeningof anyof the eventsin ss23D(2) to 23D(6)andis not
dependentupon theMinister’s notificationunderss23D(7).

Extending the direction to freeze employer contributions I
56. Section23E makesprovisionfor directionsto freezeemployercontributions.
Given thatadirection ismadeto avoiddissipationof superannuationwhen
superannuationorderproceedingsareeitherenvisagedor on foot, an extensionwould
normallybemadebecausethoseproceedingshavenot beenfinalisedor in somecases,
maystill only be envisaged,becausethecorruptionoffenceproceedingshavenot been
finalised. Section23E enablesthe Minister to extendthe directionfor an additional
twelve months. The Minister mayextendthe direction atany time within the
12 monthperiod of freezing(ss 23E(2))but it takeseffect only from the time thatthe
freezingdirection would otherwisehaveexpired. The Minister maymakemorethan
oneextensionin relationto aperson.

Item 16 The Official Trustee to Take Custody and Control of Restrained
Property

57. New ss25(1A) enablesthe courtto order the Official Trustee(OT) to take
custodyandcontrolof restrainedproperty. Thatmarksa new way of dealingwith
restrainedpropertywhichis modelledon andconsistentwith the way the OT takes
custodyandcontrolof restrainedpropertyunderthe ProceedsofCrime Act 1987.
That is explainedfurtherbelow. Subsection25(1A)is modelledon para43(2)(b)of
the PoCAct. Parallelamendmentsto the AFP Act aremadeby item 15 of Schedule2
to this Bill.

Item 17 When a charge on restrained property ceases to have effect

58. Subsection33(2) is amendedby theinsertionof newpara(1) whichis madeasa
consequenceof the insertionof newPart3A whichempowersthe OT to takecustody
andcontrolof restrainedproperty. Undernew para33(2)(f),wherethe OT hasbeen
directedby arestrainingorder to takecustodycontrol of property,achargeon
restrainedpropertyceasesto haveeffectwhenthe ownerdisposesof it with the
consentof the OT or whenthe OT disposesof thepropertyin accordancewith
Division2 of Part3A. Thatprovisionis modelledon para50(2)(e)of thePoCAct.
Parallelamendmentsto the APPAct aremadeby item 16 of Schedule2 to thisBill.

Item 18 New Part 3A-Fulfilling superannuation orders from property
subject to restraining orders

59. Part3 of the CSB Act currentlymakesprovisionfor the makingof restraining
orders. The conceptof restrainingordersandthoseprovisionsof Part3 aremodelled
on the restrainingordersof the PoCAct.
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60. Restrainingordersunderthe CSBAct aredesignedto securepropertyof a
defendantto serveas reservefrom whichpaymentmaybe soughtwhenarecovery
order is obtainedunderss 19(4). If apersonhasbeenpaidsuperannuationbenefits

P undera scheme,andthereispropertyof equalvalueto thatof thebenefitspaid, it maybe restrained.The objectof therestrainingof thepropertyis thatthatpropertycanbesoldor otherwisedisposedof to satisfyanordermadeunderss19(4).

61. NewPart3A introducesamechanismfor thesaleanddispositionof restrained
propertyfor thepurposesof satisfyingarecoveryorder,authorisingthecourtto direct
the OT to takecustodyandcontrolof restrainedpropertyandto sell orotherwise

P disposeof it to satisfyan ordermadeunderss19(4). Thatis modelledon the way the
OT takescustodyandcontrolof restrainedpropertyunderthePoCAct anddisposesof
it in satisfactionof apecuniarypenaltyorder.

62. News 39A is modelledon subsections43(6), (6A) and(6B) of thePoCAct. It
enablestheOT to preservepropertythatis thesubjectof therestrainingorderby the
doing of anyof the thingscoveredby ss39A(2), (3), (4) or (5). Parallelamendments
to the APPAct aremadeby item 17 of Schedule2 to thisBill.

Fulfilling Recovery Orders From Restrained Property - New Division 2

Court may direct OT to make payment to meet recovery order

63. Subsection39B(1)is modelledon ss49(1), (2) and(2A) of the PoCAct. It
enablesacourt to direct the OT to payto theCommonwealthor Commonwealth
Authorityan amountout of therestrainedpropertyto satisfy arecoveryorder.

64. The amountthatis orderedto bepaidunderss39B(1) is theamountof the
recoveryorderunderparagraph1 9(4)(a) (referss39B(2)). Thatmustbepaidto the
CommonwealthorCommonwealthAuthority asrelevant(ss 39B(3)). Thatdirection
maybeincludedin otherordersmadeby acourtundertheCSBAct anddoesnot have
to be aseparateorder(ss 39B(4)).

65. New ss39Cis modelledon ss49(8)of thePoCAct. The offender’sliability is
reducedto the extentof thepaymentby theOT from adirectionunderss 39B(1). The
offender’sdebtunderss19(4)maybedischargedif thepaymentby the OT equalsthe
debt.

66. In ordertoenablethe OT to makeapaymentunderss39B, the courtmaydirect
the OT to sell or disposeof specifiedrestrainedpropertyandmayappointanyperson
to executeinstrumentsin thenameof apersonwhohasan interestin the propertyto
do any actor thingnecessaryto makethe instrumenteffective(news 39D). Thatis
modelledon ss49(3)of PoCAct.

67. A directionor appointmentmaybe includedin the orderunders 39B anddoes
not needto beaspecialor separateorder. An instrumentexecutedby theperson
appointedunderpara39D(1 )(b) hasthe sameforceandvalidity asif the deedwere
executedby theperson(s)with the interestin the property. Subsection39D(3)is
modelledon ss49(4)of thePoCAct.
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How must the OT carrying out the direction?

68. New s 39E is modelledon ss49(6)of the PoCAct. Essentially,the OT is
entitled first to recoverits costs,chargesandexpensesandits remunerationbeforethe
balanceis paidto offset thedefendant’sliability underarecoveryorder.

69. If thereis any moneyleft after making thoseDayments(includingapayment
unders 39B), it is paidto thepersonwhosepropertywas originally restrained
(ss 39E(3)). That is consistentwith the termsof para49(7)(b)of the PoCAct.

When must the 01 carry out the direction? I
70. Undernew ss39F(1),th~OT mustcarryout adirectionunders 39B or s 39Das
soonaspracticableb~tnot until therelevantthe appealperiod hasexpired. Thatis,
the UT mustawaitif endof the periodfor appealingthe convictionfor the offence,
the endof theproceedingsarisingout of an appealagainstthe conviction, theendof
the periodfor appealingthemakingof arecoveryorder,or the endof theproceedings
arisingout of thc makingof a reco~eryorder.

71. Newsubsections39F(2)and(3)aremodelledon ss53(1)and(2) of the PoCAct
anddeal with the situationwherethe UT hasbeendirectedto payanamountunder
ss39B(1) andthe UT subsequentlyreceivesnotice of the presentationof acreditor’s
petitionagainstthepersonwhosepropertyis restrainedor thereferralof adebtor’s
petitionagainstthepropertyof the personwhosepropertywasrestrained. In those
circumstances,the UT musttake no furtheractionto sell or otherwisedisposeof the
propertyuntil therespectivepetitionshavebeendealtwith by the FederalCourt or
until the petitionshavebeenwithdrawnorhavelapsed.

01 Protected Frcm Liability - New Division 3

01 may only be sued if negligent

72. New s 39G is modelledon ss54(1)and(2) of the PoCAct. It ensuresthatwhere
the UT hastakencustodyandcontrol of propertyunderarestrainingorderwithout
noticethatanyoneclaimsan interestin theproperty,the UT is not liable for anyloss
or damagesustainedby a personclaiming aninterestin the propertyor the costof
proceedingsto establishaninterestin the property,unlessthe UT is negligentin
takingcustodyandcontrolof theproperty.

01 not personally liable for certain taxes and charges

73. New s 39H is modelledon ss54(3)of the PoCAct andlimits theUT’s personal

liability for rates,taxesandotherstatutorycharges.
01 not personally liable for leave payments

74. New s 39Jis modelledon ss54(4)of the PoCAct andensuresthe UT is not
personallyliable for long serviceor extendedleavepaymentsthatrelateto employees
of abusinessof which the UT hastakencustodyandcontrol.

I
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Miscellaneous Aspects - New Division 4

Money in 01’s custody and control not to be paid into Common Investment
Fund

75. New s 39K is modelledon ss43(5)of the PoCAct. The UT mustnot paymoney
thathasbeenrestrainedto the CommonInvestmentFundunders 20B of the
BankruptcyAct1966.

Bankruptcy of person whose property is controlled by OT under a restraining
order

76. News 39L is modelledon ss53(3)of the PoCAct. Wherethe UT hascustody
andcontrol of aperson’spropertyandthe personsubsequentlybecomesbankrupt,the
UT holdsthe propertyas the trusteeof an estatein bankruptcyfrom thattime.

01’s remuneration to be paid to CRF

77. New s 39M is modelledon ss 55(2)of the PoCAct. It ensuresthat any

remunerationof the UT is paidto the CRF.

Item 19 Obtaining Information From Superannuation Authorities

78. New s 39Nenablesinformationto be obtainedfrom superannuationentitiesto
enableapplicationsfor superannuationordersto bemadeor to enabletheMinister to
takeaccountof relevantfactsin decidingwhetheran authorisationto the DPPto apply
for a superannuationordershouldbegiven.

79. Undernew ss39N(1),an authorisedofficer mayaskthe following for
information

• the superannuationauthorityof the accused’ssuperannuationscheme
(para39N(1)(a));

• asuperannuationfund (para39N(1)(b));

• anADF (para39N(1)(c));

• the Commissionerof Taxationas recipientof unclaimedmoneyunders 225 of

the SIS Act (para39N(1)(d));

• a Stateor Territoryasrecipientof unclaimedmoneyasreferredto in ss 225(9)of

the SIS Act (para39N(1)(e));

• thepersonadministeringanexemptpublic sectorsuperannuationscheme
(para39N(1)(f));

• annuityproviders(paras39N(1)(g),(h) and(i));

• an RSAprovider (para39N(1)(j));

• theCommissionerof Taxationas recipientof unclaimedmoneyunderss83(1)of
the RSAAct (para39N(1)(k));

Explanatory Memorandum: Crimes(SuperannuationBenefits)AmendmentBill 1997
Page 17



• a Stateor Territoryas recipientof unclaimedmoneyasreferredto in ss83(1)of
theRSAAct (para39N(1)(l));

• anyotherpersonwhoprovidessuperannuation/retirementbenefits
(para39N(1)(m)).

80. Theinformationmayonly berequestedon the groundsthatthepersonwhois the
subjectof therequesthasbeenchargedwith or convictedof acorruptionoffenceand
theinformationis relevantto the making of anapplicationfor asuperannuationorder
or for themakingof a decision(by the Minister) as to whethertheDirectorof Public
Prosecutionsshouldbeauthorisedto applyfor a superannuationorder
(newss 39N(2)).

81. A personwhodoesnotcomply with arequestmadeunderss (1) commitsan
offence(ss 39N(3)). It is alsoanoffenceto providearesponseto arequestmade
underss (1) thatis falseor misleadingin amaterialparticularandto do sorecklessly
(ss 39N(4)).

82. Therequestmadeunderss (1) mustbe madeby anauthorisedofficer. Under
ss39N(4), an authorisedofficer is theDPPor amemberof the staffof theDPP,or a
personholdinga SeniorExecutiveServicepositionwith theAttorney-General’s
Department.Parallelamendmentsto theAFP Act aremadeby item 18 of Schedule2
to this Bill.

Item 20 Payment of recovery orders by the ISC or ATO

83. In the eventthatthe InsuranceandSuperannuationCommissioneror the
Commissionerof Taxationis requiredto makeapaymentunderarecoveryorder
underss 19(7), the Minister forFinancemustmakearrangementsfor thepaymentof
themoneyfrom theCRF. A paymentfrom CRFin thosecircumstancesis takento
havebeenmadeby therelevantCommissionerandto havesatisfiedarecoveryorder.
Parallelamendmentsto the AFP Act aremadeby item 19 of Schedule2 to thisBill.

Item 21 Constitution of court hearing proceedings under the Act

84. Section44 is repealedandreplacedwith a newsection. Thenew sectionis
neededto takeaccountof thenewrole of theOfficial Trusteeandthe mechanismsto
realiserestrainedpropertyto satisfyarecoveryorder(referparas(44(2)(c),(d) and
(e)). Parallelamendmentsto theAPPAct aremadeby item20 of Schedule2 to this
Bill.

Item 22 01’s costs, charges and remuneration 4
85. New ss45(2) ismodelledon ss55(1) of the PoCAct andenablesRegulationsto
bemadeconcerningthe costs,charges,expensesandremunerationof theOT in
connectionwith theperformanceby the OT of functionsor dutiesor the exerciseof
powersundertheAct. Parallelamendmentsto theAFP Act aremadeby item 21 of

Schedule2 to thisBill. I
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PART 2 APPLICATION PROVISIONS

Item 23 Application of amendments to s 18 of the CSB Act

86. The admissibilityin evidenceof acertificatesignedor sealedby aperson’s
superannuationauthoritybeforethe commencementof new ss18(3)of theCSB Act is
not affectedby theamendmentsmadeby this Bill. Parallelamendmentsto the AFP
Act aremadeby item 22 of Schedule2 to this Bill.

Item 24 Application of amendments made to s 19 of the CSB Act

87. The amendmentsto s 19 of the CSBAct applyonly to superannuationordersthat
relateto convictionsthatoccurredon or afterthe dayon whichthis Act receivesthe
RoyalAssent. Parallelamendmentsto the APPAct aremadeby item23 of
Schedule2 to thisBill.

Item 25 Application of freezing order provisions

88. The amendmentsthatdealwith the freezingof employercontributions
(newPart2A) apply to amemberof a schemewhois chargedwith or convictedof a
corruptionoffenceon of afterthe dayon whichthis Act receivesthe RoyalAssent. It
alsoappliesto amemberwhowas chargedwith acorruptionoffencethatoccurs
beforetheRoyal Assentof this Bill providedthe chargewasnot eitherwithdrawnor
disposedof by acquittalor conviction.

PART 3 AMENDMENT CONSEQUENTIAL ON NEW PUBLIC SERVICE
ACT

Item 26 SES Employee

89. The referenceto apersonholding apositionin the “Senior ExecutiveService”
(SES)in para39N(5)(d)will be amendedby the Public ServiceAct 1997 (when it
commences).SESwill bereplacedby “an SESemployeeor actingSESemployee”.
Parallelamendmentsto the APPAct aremadeby item 24 of Schedule2 to thisBill.

SCHEDULE 3 - CONSEQUENTIAL AMENDMENT TO THE INCOME TAX
ASSESSMENT ACT 1936 - DEFINITION OF ETP

p 90. The amendmentto the definitionof “eligible terminationpayment”(ETP)made
by items 1 and2by the insertionof new paragraphs(s) and(t) to ss27A(1) of the
IncomeTaxAssessmentAct 1936(ITAA) is madefrom an abundanceof caution. The
amendmentensuresthatapaymentunderss 19(7)is not an ETP.

91. The definitionof ETPunderthe ITAA (referfor exampleto paras27A(1)(b) and
(c)) includesapaymentby asuperannuationentity which, undersubpara27A(3)(a)(i),
is madefor the benefitof thetaxpayer. Undernew ss21A(3) of the CSBAct, wherea

~ roll-overholder(suchasa superannuationentity) dischargesarecoveryordermade
underss19(7), thatalsodischargesthe debtagainstthe offenderunderss 19(4).
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92. Arguably, thatpaymentby theroll-overholderis madefor thebenefitof the
offenderwhois “the taxpayer”for the purposesof thedefinition of ETP, bringingthe
paymentwithin the ETPdefinition. If thepaymentis anETP,therearecertain
taxationimplications,for example,the roll-overholdermayberequiredto deduct
taxationinstalmentsfrom theETP andremit themto theAustralianTaxationOffice.
Theremayalsobe concomitantreportingobligations,for example,a requirementto
providea“Statementof TerminationPayment”form.

93. The paymentby theroll-overvehicleunderarecoveryorder ensuresthatthe
personwho is the subjectof thesuperannuationorderdoesnot receivethe
Commonwealthfundedsuperannuationbenefits. Whilst thepaymentmaytechnically
satisfythe definitionof anETP, it is amoreappropriateoutcometo excludeit
especiallyasit is not receivedas incomeby the offender. Thepaymentby the
superannuationentity is madeto the Commonwealthor CommonwealthAuthority as
relevant.

I
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