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CHILD CARE PAYMENTS (CONSEQUENTIAL AMENDMENTS AND
TRANSITIONAL PROVISIONS) BILL 1997

GENERAL OUTLINE

ThisBill complimentstheChild CarePaymentsBill 1997. It implementsa numberof) transitionalarrangementsdesignedto facilitatea smoothtransferfromtheexistingChild Care
Assistanceand ChildcareRebateschemesto thenewpaymentarrangementsset out in the
Child CarePaymentsBill. It alsoincludesa numberof amendmentsto otherpiecesof
legislationasa consequenceof passageoftheChild CarePaymentsBill 1997.

ThisBill coversthetransitionalarrangementsfor thechangesoutlinedin theChild Care
PaymentsBill 1997. The regulationimpact statementwhich dealswith thesechangesis
attachedto theexplanatorymemorandumaccompanyingtheChild CarePaymentsBill.

TheBill containsthefollowing transitionalprovisions:
• thecontinuedoperationofthecurrentchild caresubsidiesuntil thefirst paymentday

under the agency;
• theapprovalof currentChild CareAssistanceservicesto continuefor a limited period;
• theregistrationof currentChildcareRebateservicesto continue;
• an exemptionfromthelocationalrequirementsofthenewplanningcontrolsfor long

daycarecentresduring 1998 and1999, wheretheproposedoperatorhadtakencertain
actionsbeforethe 1997Budgetwasannouncedto build or extenda child carecentre;

• a grandfatherclauseexemptingchildrenattendingschooland alreadyusinga longday
carecentreor family daycareschemefor beforeor afterschoolcareor vacationcare
from thenewschoolchild rateof Child CareAssistance;and

• arrangementswherebychildrenwho werein receiptof specialChild CareAssistance
becauseof hardship,or risk ofabuseor neglect,immediatelybeforethepayment
commencementdate,will continue-toreceiveadditionalassistancethrougheither
EmergencyChild CareAssistanceor HardshipChild CareAssistancefor thefirst four
weeksof thenewscheme.

Thesearrangementsare designedspecifically to benefitfamiliesand operatorsby ensuringthat
thetransitionbetweenschemesis seamless.

FINANCIAL IMPACT

Thefinancial impactof transferringthepaymentandadministrationof Child CareAssistance
to the CommonwealthServiceDelivery Agencyis discussedin theExplanatoryMemorandum
which accompaniesthe Child CarePaymentsBill 1997.
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CHILD CARE PAYMENTS (CONSEQUENTIAL AMENDMENTS AND

TRANSITIONAL PROVISIONS) BILL - OVERVIEW

Part 1 Preliminary

Dealswith thecommencementoftheBill andthe Scheduleof
consequentialamendments.

Part 2 Transitional matters

Dealswith definitionsand transitionalmattersaboutapprovalof
servicesand child careassistancehours,school agedchildren, special
Child Care Assistance,regulationsanddelegations.

Schedule1 Consequential amendmentsof other legislation

Dealswith consequentialamendmentsto theChildCare Act 1972, the
ChildcareRebateAct 1993,theData-matchingProgram (Assistance
andTax)Act 1990,theFringeBenefitsTaxAssessmentAct 1986, the
Health InsuranceCommissionAct 1997 theIncomeTax Assessment
Act 1936, theIncomeTax AssessmentAct 1997, theIncomeTax
(TransitionalProvisions)Act 1997andtheSocialSecurityAct 1991.

CLAUSES INVOLVED IN THIS MEASURE

Part 1 - Preliminary

1 Short title

This clausesetsout theshort title oftheAct.

2 Commencement

This clausespecifiesthedateon which thetransitionalprovisionsandconsequential
amendmentscomeinto effect.

3 Schedule(s)

This clausedirectsthatconsequentialamendmentsareto bemadeaccordingtothetermsset
out in the Schedule.

4
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Part 2 - Transitional matters

4 Definitions

This clauseadvisesthat thedefinitionoftermsusedin this Bill is thesameastermsusedin the
Child Care PaymentsAct 1997.

5

Continued operation of current legislation in respectof child care provided before the
payment commencementday

Sub-clause(1) providesfor thecontinuedoperationoftheActs listedin Schedule1 in respect
of child careprovidedbeforethe paymentcommencementday (Theterm payment
commencementday is definedin section12 oftheChild CarePaymentsAct1997.)
This ensuresthereis no lapsein Child CareAssistancepaymentsandChildcareRebate
paymentsfor child careprovidedbeforethepaymentcommencementday.

Subclause(2) meansthat claimsfor ChildcareRebatefor carerenderedbeforethepayment
commencementdaymust belodgedwithin 21 weeksofthat day

6 Determinations taking servicesor centresto be approved under the ChildCare
PaymentsAct 1997

Subclause6(1) providesthat servicesandcentreswhich are partiesto afundingagreement
with theCommonwealthfor thepurposesof Child CareAssistanceimmediatelybeforethe
paymentcommencementdayunderthe ChildCare PaymentsAct 1997areapprovedservices

Subclause6(2)allows the Secretaryto determinein writing thatanapprovedserviceor a class
of approvedserviceswill betakento be ~napprovedserviceunderthenewarrangements,for
a specifiedperiod.

Subclause6(3)dealswith theeffectofa determinationundersubclause6(2). It providesthat
servicessoapprovedwill beregardedasa serviceproperlyapprovedunderPart I of Chapter
6 of theChildCarePaymentsAct 1997.

Subclause6(4)(a)providesthat referencesin the ChildCare PaymentsAct 1997to the
cancellationor suspensionof a service’sapprovalwill be takento apply to servicesapproved
undersubclause6(2).

Subparagraph6(4)(b)providesthat theobligationsimposedby thefunding agreementreferredto in subclause6(1)continueto haveeffectasif theywereconditionsof theservice’sapproval
underthe newarrangements.

Subparagraph6(4)(c)providesthat the provisionscontainedinPart I of Chapter6 of the
~ ChildCare PaymentsAct 1997relatingto the impositionof otherconditionsof approvaland

therelevantconsequencesfor breachesof conditionswill apply as if theservicewereactually
approvedunderthe ChildCarePaymentsAct 1997.
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Subclause6(5) effectivelyimposesa sunsetclauseon themakingof determinationsunder
subclause6(2) by providingthat determinationscannotbemademorethan 6 monthsafterthe
paymentcommencementdate.

Subclause6(6) imposes3 rules onthe periodwhich maybe specifiedin a determination. First,
a determinationcannotbefor longerthan 12 months. Second,it must commenceon the
paymentcommencementdayor later. And third, determinationscanstarton,beforeor after
thedatea determinationis made(but cannotstartbeforethepaymentcommencementday).

7 Determinations taking carers to be registered under the Child Care PaymentsAct1997

Subclause7(1) providesthat carersregisteredundersection49 of theChildcareRebateAct
1993 immediatelybeforethepaymentcommencementdayareregisteredcarersfor the
purposesof this clause.

Subclause7(2) providesthat the Secretarymaydeterminethat child careservicesoperatedby
suchcarersaretakento beregisteredchild carerebateservicesunderpart 2 of Chapter6 of
the ChildCare PaymentsAct 1997.

Subclause7(3)providesthat a determinationundersubclause7(2)haseffectasif it werea
registrationof a child carerebateservicemadeunderPart2 of Chapter6 of theChildCare
PaymentsAct 1997onthepaymentcommencementday.

Subclause7(4)providesthat referencesin Part2 of Chapter6 of theChildCare PaymentsAct
1997to suspensionof registration,cancellationof registration,conditionsof registrationand
the consequencesof breachesof conditionsof registrationwill applyto child carerebate
servicesapprovedthrougha determinationundersubclause7(2) in thesamewaytheyapply to
servicesthatare actuallyregisteredundertheChildCare PaymentsAct 1997.

Subclause7(5)effectivelyimposesa sunsetclauseon themakingof determinationsunder
subclause7(2)by requiring thatdeterminationscannotbemademorethan6 monthsafterthe
paymentcommencementdate.

8 Secretarymay allocatenew child care assistancehours despite sections200 to 202 of
the ChildCarePaymentsAct 1997

Subclause8(1)empowersthe Secretaryto allocatenewChild Careassistancehoursdespite
sections200, 201 and 202 ofthe ChildCare PaymentsAct 1997(in effect, this empowersthe
Secretaryto exemptcentresfromthelocationalrequirementsofthenew planning
arrangementswhich are imposedby thesesections)wherethe Secretarythinksthat this is
appropriatehavingregardto actionstakenbefore13 May 1997 (ie the dayon whichthe 1997
Budgetdecisionrelatingto newplanning limits wasannounced)for thepurposeofbuilding a
new child carecentreor extendinganexistingchild carecentre.

The circumstancesunderwhich the Secretarywill allocatehoursundersubclause8(1)will be 4
speltout underguidelinesmadeundersubclause(6).
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Subclause8(2)placesrestrictionson the Secretary’spowerto allocatenewchild care
assistancehoursundersubclause8(1)by requiringthat, in thecaseof a newchild carecentre,
thecentremust becompletedandproviding child careon or before30 September1998 andin
thecaseof anextensionto a centre,theextensionis completedandcareis beingprovidedfor
an increasednumberof childrenon or before30 September1998. In bothcases,thenumber
of hoursallocatedmustbemadein accordancewith anyguidelinesmadeundersubclause(6).

~ Subclause8(3) providesthathoursallocatedby the Secretaryundersubclause8(1)mustbe
takeninto accountwhenapplyingthe limits specifiedin section199 ofthe ChildCare
PaymentsAct 1997. This meansthatalthoughthechild carecentreis exemptfromthe
locationalrequirementsoftheplanningcriteria setout in sections200, 201 and202 of the
ChildCare PaymentsAct 1997,thehoursallocatedcounttowardsthetotalallocationfor the
1998and 1999calendaryears.

Subclause8(4)providesthat if the Secretaryallocateshoursundersubclause8(1)beforethe
Ministerhasmadea determinationundersection200 oftheChildCare PaymentsAct 1997
(theMinister is requiredunderthis sectionto allocatethetotalnumberof child careassistance
hourswhich will beavailablefor allocationto new servicesin 1998 and1999),thenumberof
hoursallocatedby the Secretaryareto besubtractedfrom thetotalnumberof 1,008,000
hours referredto in section200 of that ChildCare PaymentsAct 1997.

Clause8(5)saysthat if hoursareallocatedto regionsundersection200 andthe Secretary
later allocateshoursunderthis section,thentheMinisterwill needto reducetheallocationof
hoursto theregionsto takeaccountof thehoursallocatedunderthis section.

Subclause8(6)providesthat theMinistermaymakewritten guidelinesfor the purposesof
decisionsmadeundersubclause8(1). Theseguidelinesarea disallowableinstrumentunder
thetermsof subclause8(7).

9 Provisions relating to schoolchildren continuing in care

Clause9 dealswith provisionsdesignedto ensurethat childrenattendingschoolandusinga
longday careor family daycareservicefor beforeor afterschoolcareor for vacationcare
immediatelybeforethepaymentcommencementdayarenotdisadvantagedby thechangein
Child CareAssistancelevelsfor schoolagedchildrenfor so longasthe child receivescare
from thatservice. It is effectively a grandfatherclause.

Subclause9(l) dealswith theconditionswhich mustbemet in orderfor a child to becovered
by this clause.

Subclause9(2) definestermsusedin subclause9(1).

Subclause9(3) providesthatdeterminationsrelatingto subparagraphs9(1 )(a) and(b) will be
madein accordancewith guidelinesin forceundersubclause9(6).

Subclause9(4)providesthatthehourly rebateablefee payablein respectof a school child
coveredby thetransitionalarrangementswill bethehighernon-schoolchild rate.
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Furthermore,subclause9(5) providesthat in applyingthemultiple child percentagerate,
wherea child coveredby thetransitionalarrangementshasa sibling in longday carebothwill
beentitledto thehigherChild CareAssistancefor families with morethanonechild in the
sameform ofcare.

Subclause9(6)allows theMinisterto makeguidelinesasto how determinationsareto be
madeaboutwhethercarewasbeingprovidedbeforethe paymentdatecommenced,whether
carewasprovidedby a qualifyingchild careservice,andthe issueofwhether,and forhow
long, that carecontinuestobeprovided.

Subclause9(7)providesthat theguidelinesmadeundersubclause9(6) area disallowable
instrument.

10 Power to continuemaking payments if specialChild Care assistancewasbeing paid

Subclause10(1) providesthat familieswho immediatelybeforethepaymentcommencement
datewerein receiptof specialChild CareAssistancein respectof a child maycontinueto
receiveadditionalassistance.Thisassistancewill be limited to 4 weeksfromthepayment
commencementdayandwill allow familiessufficient timeto apply for theseformsof
additionalassistanceunderthenewarrangements.

Subclause10(2) providesthat theSecretarymaydeterminethata higherlevel ofChild Care
Assistanceis payabledueto hardshipunderthetermsof Schedule1, Point B4(I) without
applyingthe normalcriteria.

Subclause10(3) providesthat the SecretarymaydeterminethatEmergencyChild Care
Assistanceis payableunderthetermsof Section171 of theChild CarePaymentAct 1997
despitethefactthat therehasbeenno applicationfor EmergencyChild CareAssistancemade
as requiredby Chapter5 of theChild Care PaymentsAct 1997.

Subclause10(4)directsthatdeterminationsmadein respectof hardshipor EmergencyChild
CareAssistanceundersubclauses10(2)or (3) maybe madeat anytimebefore, on or within 6
monthsafterthepaymentcommencementdate. Such determinationshaveeffectfor 4 weeks
startingon thepaymentcommencementdate.

Subclause10(5) providesthat the4 weeksof Child CareAssistancegrantedundersubclause
10(2)will not counttowardstheannuallimit onhardshipChild CareAssistanceimposedby
subpointB4(3) of Schedule1 to theChildCarePaymentsAct 1997,which is, unless
exceptionalcircumstancesexist, 13 weeks. 4
Subclause10(6) providesthat the4 weeksof EmergencyChild CareAssistancegrantedunder
subclause10(3) will notbecountedfor thepurposeof theannuallimit on emergencyChild
CareAssistanceset out in section172 of theChild CarePaymentsAct 1997.

11 Health InsuranceCommissionmay provide childcare rebate information

Subclause11(1) providesthat theHealthInsuranceCommissionmay provideChildcare
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Rebateinformationto the Secretaryor to theChiefExecutiveOfficer oftheCommonwealth
ServicesDeliveryAgency. This informationis necessaryfor the administrationof theChild
Care PaymentsAct 1997.

Subclause11(2) definesChildcareRebateinformationasinformationheldby the Commission
in connectionwith its functionsundertheChildcareRebateAct 1993.

12 Regulationsmaydealwith other matters relating to the transition to the schemein
the ChildCare PaymentsAct 1997

Clause12 providesthat regulationsmaybemadeto dealwith othermattersrelatingto the
transitionfrom theold schemeof child carepaymentsto the schemeestablishedunderthe
ChildCare PaymentsAct 1997andspecifiesthecomponentsofthe old child carepayments
scheme.

13 Delegationby Secretary

Clause13 providesthat theSecretarymaydelegateto anofficer all or anyof hispowers.

Schedule1 - consequentialamendmentsof other legislation

Child Care Act 1972

TheChildCare Act 1972currentlyprovidesfor the paymentof Child CareAssistance(Fee
Relief). FromJanuary1998, this paymentwill be administeredby theCommonwealth
ServicesDeliveryAgencyundertheChild Care PaymentAct 1997. Therefore,referencesto
feerelief in theChildCareAct 1972areredundant.

Items 1 - 4 Thedefinitionsof approvedchild careservice,fee reliefbeneficiary,partner
and SocialSecuritySecretarycontainedin subsection4(1) oftheChild Care
Act 1972areno longerrequiredandarerepealed.

Item 5 Thewords“otherthansection l2A” appearingin subsection4B(1) areno
longerrequiredandareomitted.

Item 6 Subsection4B(2) dealswith determinationsthat centresareeligible to
participatein theold Child CareAssistanceschemeundersection1 2A of the
Child CareAct 1972 and isthereforeredundant. It is repealed.

Item 7 Sections12A, 12B, 12C, 12D and 12Eof theChildCareAct 1972 deal
exclusivelywith theold Child CareAssistanceschemeand areredundant.
Theyarerepealed.
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ChildcareRebateAct1993

Item 8 FromJanuary1998 theChildcareRebatewill be paidundertheChild Care 4
PaymentsAct 1997 thereforethewhole ofthis Act is repealed.

Data-matchingProgram(AssistanceandTax)Act 1990

Items.9& 10 Subsection3(1) subparagraphs(c)(xxivd) and(xxive) referto Child Care
Assistanceandfee reliefundertheold schemesothey arerepealed.New
subparagraphs(db)and (dc) ensurethat child carefee subsidiesareincludedin
thedefinitionof personalassistancefor thepurposesofdatamatching.

Fringe BenefitsTaxAssessmentAct 1986

Item 11 Subsection47(8) ofthis Act providesthat residualbenefitsprovidedby an
employerto enableemployees’childrento obtainpriority of accessto specified
kindsof child careservicesare exemptfrom fringebenefitstax.Item 11
amendsparagraph47(8)(a)to alsoinclude a centrebasedlongdaycareservice
within themeaningofthe ChildCare PaymentsAct 1997. This is purelya
consequentialamendmentasa result of therestructuringof child carepayment
provisionsanddoesnot representanexpansionofthe exemptionofresidual

benefitsin respectof child care.

Health insurance CommissionAct 1973

Items 12-16 Sectionsofthis Act which allocateresponsibilityfor administrationof the
ChildeareRebateAct 1993to theCommissionarerepealed.

income TaxAssessmentAct 1936

Item 17 Item 17 amendsparagraph16(4)(fa) of thisAct to reflect the transferof

administrativeresponsibilityfor the registrationof child carerebateservices
from the HealthInsuranceCommissionto the Departmentof Healthand
Family Services.Subsection16(4)providesfor certainpersonsbeing
authorisedto receiveinformationfrom theCommissionerof Taxation,or a
personauthorisedby him, for certainspecificpurposes.

Item 18 Item 18 amendsthedefinition of “separatenet income” in subsectionI59J(6)
of this Act to ensurethat neitherchild careassistancenor thechild carerebate 4
are includedin calculationsof a taxpayer’sdependant’s “separatenet
income”for thepurposesof certaintax rebatesin respectof thetaxpayer’s
dependants.

income TaxAssessmentAct 1997

Item 19 Item 19 providesthat child careassistanceandchild carerebateareexempt
from incometax.
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Item 20 Item 20 insertsa new subdivision(52-D) listing thepaymentsunderthe
Child Care PaymentsAct 1997thatare exemptfrom incometax. The
relevantpaymentsare child care assistanceandchild carerebate.

income Tax (TransitionalProvisions)Act 1997

Item 21 Item 21 providesthat theexemptionof child careassistanceandchild care
rebatefrom incometax appliesto assessmentsfor the 1997-98incomeyear
and later incomeyears.

SocialSecurityAct 1991

Item 22 This itemamendssection3 oftheSocialSecurityAct 1991to includechild
carepaymentdecisionsin the index to theAct.

Items 23,24,28 - 40, 42 and 43

This itemamendssubsections23 (1), 1260(1),1261(1), 1261(IA), 1263(1),
1263(2), 1264(2)(b),1269(1), 1269(l)(note),1273(2)(b)and(c),1274(2)(a)(i),
1274(2)(a),1279(l)(a),1279(5)(aa),1336(2),1336(3)(c)and(d) and
subsections1336(5)and (7), and section1337of theSocialSecurityAct1991
to includedecisionsaboutchild carepaymentsin theappealmechanismsof the
SocialSecurityAppealsTribunal(Chapter9 oftheChild Care PaymentsAct
1997refers).

Item 25 This item amendsthedefinitionof Secretaryso that, decisionsotherthanthose
mentionedin subparagraph23(I)(i), arereviewableby the Secretaryofthe
HealthDepartment.

Items 26 and 27

Theseitemsinsert a newsubparagraphI 228(2)(cd)and amendsubparagraph
1 234A(I )(a) allow overpaymentsof child caresubsidiesto be recoveredfrom
otherpaymentsmadeundertheSocialSecurityAct 1991.

Item 41 This itemamendssubsection1312(1),subparagraphs1312(1A)(d) and
1312A(b)(i),note2 to section1312A,paragraph1312B(b),section1313,
paragraph1314(l)(a) and subsection1318(3)to includetheChildCare
PaymentsAct 1997in theprovisionsrelating to confidentiality (Part2 of
Chapter7 oftheChild Care PaymentsAct 1997refers).
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