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CUSTOMS.EXCISEAND BOUNTY LEGISLATION
AMENDMENT BILL 1995

OUTL1~E

The scheduleof amendmentswill completethe extensionofthe seizureandsearch
powerreformsin Schedule2 oftheprincipalBill into the3 principalExciseActs (the
ExciseAct 1901,theDistillation Act 1901 andtheSpiritsAct 1906),togetherwith the
CoalExciseAct 1949 andthe Commerce(TradeDescriptions)Act 1905.

In addition,someminoramendmentsto theBill asintroducedon 30 March 1995 are
proposed. Theneedfor thesehasarisenfollowing theconsiderationof submissionson
theBill at the Senate’sLegalandConstitutionalLegislationCommitteepublichearing
on 12 May 1995. TheCommittee’sReportwastabledin the Senateon 1 June1995.

Thepolicy initiativesreflectedin theamendmentsgive effectto thefollowing:

1) Completionof theextensionof the searchandseizurereforms into the 3
principal ExciseActs;

Amendments73 and74 repealthesupersededsearchandseizure
provisionsoftheDistillation Act 1901andtheExciseAct 1901,and
remaketheexistingExciseAct 1901powerto stopandsearchvehicles
(section87) alongthelinesofthe similarlyremadeCustomsAct 1901
power(section197) onpage19 oftheBill.

In addition, the CoalExciseAct 1949andtheCommerce(TradeDescriptions)Act
1905,whichhaveseizurepowersoverforfeitedgoodssimilar tothe CustomsAct
1901,areproposedto bemadethesubjectofthenew searchand seizurereformsin the
sameway astheextensionof thereformsinto the 3 principalExciseActs hasbeen
accommodated.

• Amendments2, 4, 5, 6. 8, 13 and 14 effectthe CoalExciseAct 1949
extension;and

• Amendments3. 4, 5, 7. 8, 13 and 14 effecttheCommerce(Trade
Descriptions)Act 1905extension.

2) Theseizurepowerin thetwo limited “without warrant” circumstancesin the
Bill (section203Band section203C) to alsobe vestedin officers of police or
membersof the DefenceForces;

• Amendment9 will effectivelycontinuethestatusquo insofarasthe 3
categoriesof personsvestedwith the seizurepowerunderthe Customs
Act areconcernedby addingofficers ofpoliceandmembersofthe
DefenceForcesto proposedsections203B and203C; and



• Amendments19. 21-24.26. 27.29-32.34-36.40-43.55. 56 and71
effectconsequentialchangesto theotherprovisionsoftheBill as a
resultof thataddition.

3) Ordinarysearchesor frisk searches,when authorised aspart of a searchor
seizurewarrant, to be conducted,“if practicable”, by a personof the same
sexas the person being searched;

• Amendment37 addsthesewordsto proposedsection203Eon page30
of theBill. I

4) The executionof a warrant to be permitted with a true copy of the original;

• Amendment38 remakessubsection203G(4)on page31 of theBill to
expresslyprovidethata truecopyof awarrantis sufficientto evidence
theexecutingofficer’s authorityto enterwarrantpremises.

5) Condemnation of “specialforfeitedgoods” (ie prohibited imports,and
prohibitedexports)to be permissiblewithout the need to bring proceedings
in respectof an offence;

• Amendment52 introducesthenewrouteto condemnationin respectof
specialforfeitedgoodsin proposedsubsection205D(2),paragraphs
(d)and(e); and

• Amendment53 expandsthedefinition of “specialforfeited goods” for
thepurposesof thissectiononly, to acknowledgethat theforfeiture
circumstancesundertheSpiritsAct 1901,theDistillation Act 1901and
the Commerce(TradeDescriptions)Act 1905areakin to the prohibited
importsor prohibitedexportsclassof Customsgoods(makingreturnof
thegoodsinappropriate). If forfeited statuscanbeestablishedfor this
specialclassof goods,thatwill be sufficientto condemnthegoodsas
forfeitedto theCrown.

6) A right of compensationfor goodsdisposedof or destroyedwill not exist
wherethegoodsare“special forfeitedgoods”;

• Amendments57. 58. 62 and63 addthis requirementto thetwo disposal
provisions(proposedsections205Fand 206 onpages40 and41 of the
Bill) to ensurearight to compensationonly existsi1 amongstother
things,thegoodswerenotspecialforfeitedgoods.

7) Immediate disposalof narcoticgoods;

• Amendment64 introducesproposed206Ato dealwith the inmiediate
disposalof narcoticgoods.



Theotheramendmentscontainedin this scheduleareof a technicaldraftingnature,and
areexplainedin greaterdetail in theNotesonAmendments.

FINANCIAL IMPACT STATEMENT

The amendmentsproposedhereinhaveno directfinancialimplications.
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CUSTOMS.EXCISEAND BOUNTY LEGISLATION
AMENDMENTBILL 1995

NOTES ON AMENDMENTS

Amendment 1

1. Thisamendmentomitssubclause2(5) oftheBill andsubstitutesnew subclause
2(5)which providesthat Schedule1A andSchedulelB also commenceon 1 July
1995,thedayonwhich thesubstantiveamendmentsto theCustomssearchandseizure
powerscommence.

2. ProposedSchedules1A andlB (insertedby Amendments6 and7) extendthe
Customsseizureandsearchpowerreformsto theCoalExciseAct 1949 andthe
Commerce(TradeDescriptions)Act 1905.

Amendment2

3. This amendmentinsertsnewclause3A to providefor theamendmentofthe
CoalExciseAct 1949as set out in proposedSchedule1A. ProposedScheduleIA
amendssection25 andomitssubsection26(2) of theCoalExciseAct 1949to extend
Customsseizureandsearchpowerreformsto thatAct.

Amendment3

4. Thisamendmentinsertsnewclause3B to providefor the amendmentof the
Commerce(TradeDescriptions)Act 1905 asset out in proposedSchedulelB.
ProposedSchedulelB amendssections5, 7, 10, 11, 13 and 15 of theCommerce
(TradeDescriptions)Act 1905 to extendCustoms’seizureandsearchpowerreforms
to thatAct.

Amendments4 and 5

5. Theseamendmentsinsertreferencesto theCoal ExciseAct 1949andthe
Commerce(TradeDescriptions)Act 1905 into clause18 to providethat despite
amendmentsto thoseActs by virtue of this scheduleof amendments,thoseActs will
continueto haveeffecton andafierthedayonwhich theCustoms,ExciseandBounty
LegislationAmendmentBill 1995 receivesRoyalAssentin relationto any goods
seizedbeforethat dayfor thepurposesof anyof thoseActs asif therelevant
amendmentsofthoseActs,andof theAdministrativeDecisions(JudicialReview)Act
1977,hadnotbeenmade.

Amendment6

6. This amendmentinsertsproposedSchedule1A into theBill which proposes
amendmentsto theCoalExciseAct 1949to extendthereformsto Customssearchand
seizurepowersoverforfeitedgoodsto that Act, which is alsoadministeredby the
AustralianCustomsService(ACS).
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PROPOSEDSCHEDULE 1A 4
AMENDMENTS OF THE COAL EXCISE ACT 1949

Item 1 - Section25

7. Thisiteminserts2 newsubsectionsinto section25 of theAct, whichreferto
thegiving of directionsby theCEO undersubsection4(4) ofthe Customs
AdministrationAct 1985 concerningtheexerciseof thepowerof seizureunder
section25. Proposedsubsection25(2) providesthat,without limiting thegeneralityof
thepowerto give suchdirections,theCEOmaygive directionsconcerningthe
circumstancesinwhich seizurepowerin section25 maybeexercised,theofficersof
Customswho areentitled to exercisethosepowersandthemannerandfrequencyof
reportingto theCEO concerningthe exerciseof thosepowers.

8. Proposedsubsection25(3)providesthata directiongivenfor thepurposesof
proposedsubsection25(2)is a disallowableinstrumentfor thepurposesof section46A
of theActsInterpretationAct 1901.

Item 2 - Subsection26(2)

9. This itemrepealssubsection26(2) of theAct whichdealswith thepowerto
enterandsearchpremisesandto seizeforfeited goods. Thesepowerswill be covered
by thenewsearchandseizureregimein proposedDivision 1 of PartXII ofthe
CustomsAct 1901asamendedby Schedule2 to theBill.

Amendment7

10. ThisamendmentinsertsproposedSchedulelB into theBill which proposes
amendmentsto theCommerce(TradeDescriptions)Act 1905to extendthereformsto
Customssearchandseizurepowersoverforfeitedgoodsto thatAct, whichis also
administeredby theACS.

PROPOSEDSCHEDULE lB

AMENDMENTS OF TIlE COMMERCE (TRADE DESCRIPTIONS) ACT 1905

Item 1 - Section5

11. This iteminserts2 proposedsubsections(4) and(5) into section5 of theAct,
which providesfor the givingof directionsby the CEO undersubsection4(4) ofthe
CustomsAdministrationAct 1985concerningthe exerciseofthepowerofseizure
undersection5. Proposedsubsection5(4)providesthat, without limiting the
generalityofthe powerto give suchdirections,theCEOmaygive directions
concerningthe circumstancesinwhich theseizurepowerin section5 maybe
exercised,theofficers ofCustomswho areentitledto exercisethosepowersandthe
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mannerandfrequencyofreportingtotheCEOconcerningthe exerciseof those
powers.

12. Proposedsubsection5(5) providesthat adirectiongivenfor thepurposesof
proposedsubsection5(4) is a disallowableinstrumentfor thepurposesof section46A
oftheActsInterpretationAct 1901.

Item 2 - Subsections7(2) and (3)

13. This itemrepealstheexistingsubsections,andintroduces2 new ones,to ensure
consistencyin thetreatmentofforfeited goodsunderthis Act, andthenew provisions
of theCustomsAct 1901.

14. Proposedsubsection7(2) repeatsthe existingsubsectioninsofarasforfeitureis
concerned(ie. importationin contraventionoftheregulationsconcerningprescribed
tradedescriptionsto beappliedto someimportedgoodswill attachforfeit statusto the
goods),but suchgoodswill no longerbeableto be seizedwithout a warrant. Rather,
theywill becomesubjectto the seizureprovisionsundertheCustomsAct 1901
(Amendment13 refers),which will require thenewseizurewarrantunderproposed
section203 of thatAct.

15. Proposedsubsection7(3) repeatsthefacility in existingsubsection(3), which
allows thegoodsto be “corrected”within a timecertain,or re-exported,to avoid the
forfeit statusin proposedsubsection(2) applyingto them.

Item 3 - Subsection7(4)

16. This is a minortechnicaldraftingchange.

Item 4 - Section 10

17. This itemrepealsthe existingsection 10 concerningthecontrolsoverthe
importationof goodswith falsetradedescriptions,(for instance,madein Australia
labels,whensomethingin fact is not), and introducesa proposedsection10, to ensure
consistencyin thetreatmentofforfeited goodsunderthis Act and thenewprovisions
of theCustomsAct 1901. This is similar to theitem2 changes.

Newsection10 - Forfeiture of falsely marked goods

18. Thisproposedsectionremakesthe existingsection10, in the samewayasitem
2 remakessubsections7(2)and(3).

Item 5 - Subsection11(2)and (3)

P
19. This itemrepealstheexistingsubsectionsandintroduces2 newones,to ensure
consistencyin thetreatmentof forfeitedgoodsunderthis Act, andthenewprovisions
ofthe CustomsAct 1901. Thesesubsectionsarein exactlythe sametermsasthe sister
provisionsin subsections7(2)and7(3) (item 2 aboverefers),dealingnow, however,
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withthe controlsovertheexportationof goodsto which aprescribedtradedescription
hasnot beenapplied.

Item 6 - Section 13

20. This itemrepealstheexistingsection,andintroducesproposedsection 13, to
ensureconsistencyin thetreatmentof forfeitedgoodsunderthis Act, andthenew
provisionsof theCustomsAct 1901. Thissectionis in exactlythesametermsasthe
sisterprovisionin section10 (item 4 aboverefers), dealingnow howeverwith the
controlsoverthe exportationof goodswith falsetradedescriptions.

Item 7 - Section 15

21. This item effectsa technicaldraftingamendmentto existingsection15.

Amendment8

22. This amendmentinsertsintothe definitionof “authorisedperson” in proposed
section183UAreferencesto proposedparagraphs(aa)and(ab) of thedefinitionof
“forfeited goods” (insertedinto thedefinitionof “forfeited goods” by Amendment13,
below). Thiswill enableanofficer of Customsto applyfor or executea seizure
warrantin respectofthegoodsidentified in paragraphs(aa)or (ab) ofthe definitionof
“forfeited goods”.

Amendment 9

23. Thisamendmentinsertsproposedparagraph(d) into the definitionof
‘authorisedperson’in proposedsection 1 83UA. Paragraph(d) providesthat in relation
to the exerciseofpowersunderproposedsections203B or 203C, (the2 limited
circumstanceswhereprohibitedimports, prohibitedexportsandnarcoticgoodsmaybe
seizedwithouta warrant)‘authorisedperson’meansanofficer of Customs,anofficer
of policeor a memberoftheDefenceForce.

24. Thisamendmentcorrectsanoversightin theBill whichunintentionally
excludedpoliceandDefenceForcemembersfrom theseseizurepowers,whichthey
arecurrentlyvestedwithunderexistingsection203 ofthe CustomsAct 1901.

Amendment 10

25. Thisamendmentinserts“railway rolling stock” into the definitionof
‘conveyance’in proposedsection 1 83UA. The amendmentmakesit clearthat the
proposedsearchandseizurepowersextendto all typesof conveyanceswhichfrequent
Customsplaces,andnotonly to air, seaandroadvehicles.

Amendments11 and 12

26. Theseamendmentsrelateto thedefinitionof a ‘Customsplace’ in relationto
internationalmail centres.Amendment11 omits paragraph(f) of thedefinitionof a
‘Customsplace’in proposedsection1 83UA,whichprovidesthataninternationalmail
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centrefor theexaminationof overseasmail wasa Customsplace. Proposedparagraph
(~providesfor the CEOto approve,by instrumentin writing, placesfor the
examinationof internationalmail. Thischangewill allow someflexibility in themeans
by which mail centrescanbecome“Customsplaces”andwill allow new “expressmail”
centres,(2 of which arecurrently operatingandothersbeing established)to also come
within thedefinitionof a Customsplace.

27. Amendment12 insertsproposedsubsection(2) into proposedsection 183UA
~ which providesthataninstrumentof approvalof a placeasa place for the examination

of mail is a disallowableinstrumentfor thepurposesof section46A oftheActs
InterpretationAct 1901, therebymakingeachapprovalsubjectto parliamentary
scrutiny.

Amendment 13

28. This amendmentinsertsproposedparagraphs(aa) and(ab) into thedefinition
of “forfeited goods” in proposedsection1 83UAto effectivelyextendtheCustoms
seizurereformsto theCoalExciseAct 1949andtheCommerce(TradeDescriptions)
Act 1905. Thepowerto seizesuchforfeitedgoodswill bedependenton a suspicion
on reasonablegroundsthat thegoodsareforfeitedgoodsundersection26 ofthe Coal
ExciseAct 1949 or sections7, 10, 11 or 13 of the Commerce(TradeDescriptions)Act
1905. Thenecessityfor the seizurewill alsohaveto bedemonstratedtothe
satisfactionof ajudicial officer (proposedsection203 on page26 of thebill refers).

Amendment 14

29. This amendmentinsertsproposedparagraphs(aa)and(ab) into thedefinition
of “offence” in proposedsection183UA to extendCustomssearchreformsto theCoal
ExciseAct 1949andtheCommerce(TradeDescriptions)Act 1905. The searchand
seizureof evidentialmaterialin relationto anoffenceunderthe CoalExciseAct 1949
or the Commerce(TradeDescriptions)Act 1905will besubjecttojudicial controland
scrutinyvia theneedto obtaina searchwarrantfrom a ~judicialofficer’, definedasa
magistrateor ajustice ofthepeaceauthorisedto issuesearchwarrants(proposed
section198 on page20 oftheBill refers).

Amendment15

30. Thisamendmentomitsproposedsubsection197(1)andsubstitutesproposed
~ subsection(1) which providesthat if a conveyanceis aboutto leavea Customsplace

anofficer of Customsmay requirethatconveyanceto stopandmaycheckto establish
that thereis appropriatedocumentationto authorisethemovementfrom theCustoms
placeof any goodsin or on theconveyance.

31. Proposedsubsection197(1) is notto bedependenton anybeliefthat the
~ conveyanceis carryinggoodsof a particulartype. Thechangerecognisesthat the

powerto stopconveyancesaboutto leavea Customsplaceis a regulatorybarrier
powerwhich arisesbecausethe conveyanceisin aCustomsplacewheregoodssubject
to Customscontrolmaybeexaminedandfrom which suchgoodsarenotto bemoved,
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alteredor interferedwith exceptasauthorisedby theAct (section33 of theCustoms
Act 1901 refers).

Amendment 16

32. This is atechnicalamendmentto proposedsubsection197(2) to ensurethat an
officer may askquestionsin relationtogoods“in” a conveyance(eg. in thebootofa
car), andalsoin relationto goods“on” a conveyance(eg. on a flat-bedtruck).

Amendment 17 I
33. Thisamendmenteffectsa technicalchangeto proposedsubsection197(3) to
correctlyrefertothepowerto checkto establishappropriatedocumentationin
proposedsubsection197(1),which now appearsin paragraph(b) asa consequenceof
thechangeto subsection(1) effectedby Amendment15.

Amendment 18

34. Thisis atechnicaldraftingchangeto proposedsection203 to omit “things” and
substitute“goods”. This changeis intendedto clearlydifferentiatebetweenthe
“seizureof goods”(being forfeitedgoods)underthis sectionandthe “seizureof
things” (beingevidentialmaterial)undersection198.

Amendment 19

35. Thisamendmentomits “officer of Customs”from proposedsubsection203B(l)
andsubstitutes“authorisedperson” inorderto extendthepowerin section203Bto
policeofficers andDefenceForcemembers. Thischangeis consequentialuponthe
amendmentto the definitionof “authorisedperson”,effectedby Amendment9, to
extendto policeofficersandDefenceForcemembersthepowerof seizurewithout
warrantat Customsplaces.

Amendment20

36. This is a technicalamendmentto proposedparagraph203B(1)(b)to ensure
thatthepowerto seizespecialforfeited goodswithoutwarrantat a Customsplace
relatesnot onlyto goods“in” aconveyance(eg. in thebootof a car),butalso relates
to goods“on” a conveyance(eg. ona flat-bed truck).

Amendments21,22, 23 and 24

37. Thesearetechnicalamendmentsto proposedsection203B, deleting“officer”
or “officer of Customs”(whereveroccurring)andsubstituting“authorisedperson”.
Thesechangesareconsequentialuponthe amendmentto thedefinitionof “authorised
person”,effectedby Amendment9, to extendto policeofficersandDefenceForce
membersthepowerof seizurewithoutwarrantat Customsplaces.
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Amendment 25

38. This is a technicalamendmentto proposedsubsection203B(4)to ensurethat
anauthorisedpersonmayaskquestionsnotonly in relationto goodsor things “in” a
conveyance(eg. in thebootof acar) butalsoin relationto goodsor things “on” a
conveyance(eg. on a flat-bedtruck).

Amendments26 and 27

39. Thesearetechnicalamendmentsto proposedsubsections203B(5)and
203C(1),deleting“officer” or “officer of Customs”and substituting“authorised
person”. Thesechangesareconsequentialupontheamendmentto thedefinitionof
“authorisedperson”,effectedby Amendment9, which extendsto policeofficersand
DefenceForcemembersthepowerofseizurewithoutwarrantover prohibitedimports
andexportsandnarcoticgoodsin the limited circumstancesof proposedsections203B
~nd203C.

Amendment28

40. This is atechnicalamendmentto proposedsubparagraph203C(1)(a)(ii)to
ensurethat thepowerof seizurewithoutwarrantovernarcoticgoodsin a placeother
than a Customsplacerelatesnotonly to suchgoods“in” a conveyance(eg. in the boot
of a car)butalso relatesto suchgoods“on” a conveyance(eg. on aflat-bed truck).

Amendments29,30, 31 and 32

41. Thesearetechnicalamendmentsto proposedsection203C, deleting“officer”
or “officer of Customs”(whereveroccurring)andsubstituting“authorisedperson”.
Thesechangesareconsequentialupontheamendmentto thedefinitionof “authorised
person”,effectedby Amendment9, which extendsto policeofficers andDefence
Forceofficersthepowerof seizurewithoutwarrantoverprohibitedimportsand
exportsandnarcoticgoodsin the limited circumstancesofproposedsections203B and
203C.

Amendment33

42. This is a technicalamendmentto proposedsubsection203C(4)to ensurethat
anauthorisedpersonmayaskquestionsnot onlyin relationto goodsor things“in” a
conveyance(eg. in thebootof a car), butalsoin relationto goodsor things“on” a
conveyance(eg. on a flat-bedtruck).

Amendments34,35 and 36

43. Thesearetechnicalamendmentsto proposedsections203Cand 203D,deleting
“officer” or “officer ofCustoms”(whereveroccurring)andsubstituting“authorised
person”. Thesechangesareconsequentialupontheamendmentto thedefinition of
“authorisedperson”,effectedby Amendment9, which extendsto policeofficers and
DefenceForceofficersthepowerof seizurewithoutwarrantover prohibitedimports
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andexportsandnarcoticgoodsin the limited circumstancesof proposedsections203B
and2Q3C.

Amendment37

44. Thisamendmentaffectsto proposedsection2C~3Ewhich relatesto anordinary
searchor a frisk searchof a person. Where,aspartof a searchor seizurewarrant,the
warrantpermitsanordinaryor frisk search.thisproposedsectionrequiresthe search
to beconductedby a personofthesamesex asthepersonbeingsearched.This
amendmentinsertsthephrase“if practicable”into this requirement,astheremaybe
caseswherethepoweris exercisedin remoteplaces(eg. a section203Cnarcoticsraid)
whereinvestigativeteamsmay notalwayshavebothsexesrepresented.

45. This changeis consistentwith theprecedentin section3ZRofthe CrimesAct
1914asamendedby theCrimes(SearchWarrantsandPowersofArrest)Amendment
Act 1994.

Amendment38

46. Thisamendmentomits proposedsubsection203G(4),which might be
interpretedasrequiringan officer to haveinhis orher possessiontheoriginal warrant
to evidencethat person’sauthorityto enterpremises,andsubstitutesnewsubsection
203G(4)which specificallyprovidesthat theexecutingofficer neednot havethe
original warrant,but musthavea copyof thewarrantwhichincludesthe signatureof
the issuingjudicial officer aswell asthesealof therelevantcourt.

47. Thischangerecognisesthat in p~posedsections198 ancL2O3judicial officers
ina particularStateor Territory may issuea warrantin respectofthe searchof
premises,or theseizureof goodsat premises,in anotherStateor Territory. These
provisionsrecognisethenationalnatureoftheCustomsfunctionandareintendedto
facilitatethe issuingofwarrantsin respectof nationalinvestigations.

48. Thisamendmentfurtherfacilitatesthatnationalfunctionby allowing, for
example,anofficer in Darwinto executea warrantissuedby ajudicial officer in
Melbourneprovidedthat the officer has in his or her possessiona copyof thewarrant.

Amendment39

49. This is atechnicalamendmentto theheadingto p~ppsedSubdivisionEto
omit thereferenceto thingsseizedasevidentialmaterialunder“section203B or 203C”
andsubstitutea referenceto evidentialmaterialseizedunder“subsection203B(3) or
203C(3)”. Thischangeis necessaryto moreclearlydistinguishbetweenthis power
andthe seizurepoweroverforfeitedgoodsinp~posedsubsections203B(2)and
203C(2).

Amendments40,41,42 and 43

50. Thesearetechnicalamendmentsto p~posedsection203S,to include
referencesto thingsseizedas evidentialmaterialunderproposedsections2O3Band
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~ by “authorisedofficers” aswell asby Customsofficers. Thesechangesare
consequentialuponthe amendmentto thedefinitionof “authorisedperson”,effectedby
Amendment9, which extendsto policeofficers andDefenceForcemembersthepower
of seizurewithoutwarrantoverprohibitedimportsandexportsandnarcoticgoodsin
the limited circumstancesofproposedsections203B and203C.

Amendment44

51. Thisis atechnicaldraftingamendmenttothe headingto proposedSubdivision
~ to omit thereferencesto forfeited goodsseizedunder“section203B or 203C” and
substitutereferencesto forfeited goodsseizedunder“subsection203B(2)or 203C(2)”.
Thischangeis necessaryto moreclearlydistinguishbetweenthis powerandthe power
of seizureoverevidentialmaterialin proposedsubsections203B(3)and 203C(3).

New item 30 - Section204

Amendment45

52. This amendmentomits item 30 of Schedule2 to theBill andsubstitutesa new
item30 to remakeexistingsection204,which dealswith the obligationofthe officer
to safelysecuregoodswhich havebeenseized.

NewSection204 - Seizedgoodsto be retained

53. Proposedsubsection204(4)specifically requiresboth“narcoticgoods” which
might havebeenseizedunderproposedsection203Cand“narcoticrelatedgoods”
which might havebeenseizedundera seizurewarrantunderproposedsection203 or
withoutwarrantunderproposedsection203B, to bedeliveredinto thecustodyof a
memberoftheAustralianFederalPolice.

54. Subsections(1), (2), (3) and(5) of proposedsection204 arerewritesof the
existingsubsectionwhich modernisethe languageusedbutdo not changetheir effect.

Amendment46

55. This is atechnicaldraftingamendmentto proposedsubsection205(1),which
relatesto seizurenotices,to omit thereferenceto forfeited goodsseizedunder
“section203B or 203C” andsubstitutea referenceto forfeitedgoodsseizedunder
“subsection203B(2) or 203C(2)”. Thischangeis necessaryto moreclearly distinguish
betweenthis powerandthepowerof seizureoverevidentialmaterialin proposed
subsections203B(3)and203C(3).

Amendment 47

56. This amendmenteffectsa technicaldraftingamendmentto proposedsubsection
205A(e) soasto referonly to “proceedings”andnot “criminal proceeding”. This
changehas theeffectthat if a seizurenoticeis to be servedona personin a foreign
countryandthat personis to makea claim for returnof thegoods,that personmust
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havefirst appointed,inwriting, anagentin Australiawith authorityto acceptservice
of processin anyç~jlor criminal proceedingsarisingout ofthematter.

Amendment48

57. This is a technicaldraftingamendmentto proposedsubsection205(B)1,which
relatesto claimsfor thereturnof seizedgoods,to omit thereferenceto forfeited
goodsseizedunder“section203B or 203C” andsubstitutereferencesto forfeited
goodsseizedunder“subsection203B(2)or 203C(2)”. Thischangeis necessaryto
moreclearlydistinguishbetweenthis powerandthe powerof seizureoverevidential
materialin proposedsubsections203B(3)and203C(3).

Amendment49

58. This amendmenteffectsatechnicaldraftingamendmentto proposed
subparagraph205B(2)(i) so asto refer only to “proceedings”andnot “criminal
proceeding”. Thischangehasthe effectthat if a personwho doesnot resideor havea
placeofbusinessin Australiamakesa claimunderproposedsection205Bfor the
returnof goodsseized,thatpersonmustappointan agentin Australiawith authorityto
acceptserviceof documents,includingprocessin any~jyjl or criminal proceedings,
arisingout ofthematter.

Amendments50 and 51

59. Thesearetechnicaldraftingamendmentstoproposedparagraphs205C(a)and
205D(1)(a)to omit thereferencesto forfeited goodsseizedunder “section203B and
203C” andsubstitutereferencesto forfeitedgoodsseizedunder“subsection203B(2)
or 203C(2)”. Thischangeis necessaryto moreclearlydistinguishbetweenthis power
andthe powerof seizureoverevidentialmaterialinproposedsubsection203B(3)and
203C(3).

Amendment52

60. Thisamendmentremakesproposedsection205Dwhichgovernsthetreatment
of seizedgoodswhena claimfor their returnhasbeenmade. Theremadeprovision
acknowledgesthatthereshouldbe anability to achievecondemnationof special
forfeitedgoods(ie. prohibitedimportsandprohibitedexports)without havingto resort
to prosecution(proposedparagraphs(2)(d) and(e) and subsections(3A) and(3B)
refer). Thefactthat the goodsareprohibitedimportsor prohibitedexportsmakes
nonsensicalthereturnofthe goodsin theeventno prosecutionis initiated,given that
possessionof suchgoodsis prohibited.

61. Proposedparagraphs205D(2)(d)and(e) thereforeprovidea mechanismfor a
court to makeanorderfor the condemnationof thegoodsas forfeitedto theCrown
on thebasisthat theyarein fact specialforfeited goods,without any requirementfor
the commencementor completionof proceedingsfor an offence.
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Amendment 53

‘ 62. This amendmentinsertsproposedsubsection205D(5)into the Act to expand
the definitionof specialforfeitedgoods~ for the purposeof proposedsection

~ to acknowledgethatthe forfeiturecircumstancesundertheDistillation Act
1901,theSpiritsAct 1901 andtheCommerce(TradeDescriptions)Act 1905areakin
to thatof theprohibitedimportsor prohibitedexportsclassof Customsgoods(making
their returninappropriate).If forfeitedstatuscanbeestablishedfor this specialclassof‘ goodsthatwill be sufficientfor a courtto declarethatthegoodsarecondemnedas
forfeitedto theCrown.

Amendment54

63. This is a technicalamendmentto proposedsubsection205E(l)to omit the
referenceto goodsseizedunder“section203Bor 203C” andsubstitutea referenceto
goodsseizedunder“subsection203B(2)or 203C(2)”. This changeis necessaryto
moreclearlydistinguishbetweenthis powerandthe powerof seizureoverevidential
materialin proposedsubsections203B(3)and203C(3).

Amendments55 and 56

64. Thesearetechnicalamendmentsto proposedsection205Eomitting “officer of
Customs”(whereveroccurring)andsubstituting“authorisedperson”. Thesechanges
areconsequentialupontheamendmentto thedefinitionof “authorisedperson”,
effectedby Amendment9, which extendsto policeofficersandDefenceForce
membersthepowerof seizurewithout warrantoverprohibitedimportsandexports
andnarcoticgoodsin the limited circumstancesof proposedsections203B and203C.

Amendments57 and 58

65. Amendment57 omits proposedsubsection205F(2) andsubstitutesproposed
subsection205F(2)to ensurethata personwill not receivecompensationfor that
whichhe or shewasprohibitedfrom havingin thefirst place,ie specialforfeited
goods.

66. Amendment58 amendsproposedsubsection205F(3)to ensureconsistency
withproposedsubsection205F(2),ie that aright to compensationexistsif certain
conditionsareestablishedto the satisfactionof thecourt, andnot that theperson
himselfor herselfmustestablisha right to compensation.

67. Theseamendmentsfollow from Amendments52 and53, above,in thata right
to compensationforgoodswhich havebeendisposedof or destroyedshouldnot
extendto specialforfeitedgoods.

Amendments59,60 and 61

68. Thesearetechnicalamendmentsto proposedsection206, which dealswith the
immediatedisposalof certaingoods,to omit referencesto goodsseizedunder“section
203B or 203C” andsubstitutereferencesto forfeitedgoodsseizedunder“subsection
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203B(2) or 203C(2)”. Thischangeis necessaryto moreclearlydistinguishbetween
this powerand thepowerof seizureoverevidentialmaterialinproposedsubsections
203B(3) and203C(3).

Amendments62 and 63

69. Theseamendmentsamendproposedsubsection206(6)andinsertproposed
subsection206(7)with theeffectthat if goodsaredealt with in accordancewith
subsection206(1)or (2), but thegoodsare specialforfeited goods,or wereusedin the
commissionof anoffence,or the ownerof thegoodscannotestablishto the
satisfactionofthe Courtthatcircumstancesdid not existwhichwarrantedthemanner
in whichthegoodsweredealtwith, theownerdoesnot havea right to recoverthe
marketvalueofthegoods.

70. Theseamendmentsfollow fromAmendments52, 53, 57 and 58, above,thata
personshouldnotreceivecompensationfor thatwhichheor shewasprohibitedfrom
havingin thefirst place.

Amendment 64

71. Thisamendmentinsertsproposedsection206Awhich providesfor the
immediatedisposalofnarcoticgoods. Thisprovisionis considerednecessarysothat,
for securityreasons,narcoticgoodscanbedestroyedas soonaspossibleafterdrawing
samples,etc for evidentialpurposes.

Newsection206A - Immediate disposalof narcotic goods

72. Proposedsubsection206A(1) empowerstheCommissionerof Policeor a
DeputyCommissionofPoliceto causegoodshe or shereasonablybelievestobe
specialforfeitedgoodsthat arenarcoticgoods,tobedealtwith in sucha manneras
consideredappropriate. Thispowerexpresslyincludesthedestructionofthegoods.

73. Proposedsection206A alsoincludesaright to compensationif thegoodsare
destroyedin error, ie., if theywerenot in fact specialforfeited goods.

Amendments65 and66

74. Theseamendmentsto proposedsection207 providethecourt consideringan
applicationfor releaseofgoodsonsecuritya discretionto determinea securityamount
“up to” themarketvalueof thegoods,ratherthan “the amount”of themarketvalue.
It is consideredthat this discretionmight be necessaryin a situationwheretheduty
which might bein issueis considerablylessthanthemarketvalueofthegoods.

Amendment67

75. This is atechnicaldraftingamendmentto existingsection208Cto pick up in a
crossreferencethenew seizurenoticeprovisionin proposedsection205 andthe
disposalofgoodsnoticeprovisioninproposedsection206.
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Amendments68 and 69

76. Thesearetechnicaldraftingamendmentsto existingsections208D and208DA
to omit referencesto goodsseizedunder“section203B or 203C” andsubstitute
referenceto forfeitedgoodsseizedunder“subsection203B(2) or 203C(2)”. This
changeis necessaryto moreclearly distinguishbetweenthis powerandthepowerof
seizureoverevidentialmaterialin proposedsubsections203B(3) and203C(3).

Amendment70

77. This is atechnicalamendmentto proposedparagraph209(7)(a)to makeit
clearthat the intendedeffectof subsection209(7)is to deemthe seizureto have
occurredonthe21Stday afterthe impoundmentnoticehasbeenserved.

Amendment71

78. This is a technicalamendmentto proposedsection209Ato deletethereference
to an“officer of Customs”and substitutea referenceto an “authorisedperson”. This
changeis consequentialupontheamendmentto the definitionof “authorisedperson”,
effectedby Amendment9, which extendsto policeofficers andDefenceForce
membersthe powerof seizurewithoutwarrantoverprohibitedimportsandexports
andnarcoticgoodsin the limited circumstancesofproposedsections203Band 203C.

Amendment72

79. This is atechnicaldraftingamendmentto existingsubparagraph219A(2)(c)(i)
to omit referencesto goodsseizedunder“section203Bor 203C” andsubstitute
referencesto forfeitedgoodsseizedunder“subsection203B(2)or 203C(2)”. This
changeis necessaryto moreclearlydistinguishbetweenthis powerandthe powerof
seizureoverevidentialmaterialin proposedsubsections203B(3)and203C(3).

Amendment 73

80. TheBill as introducedeffectivelyextendedthe searchandseizurereformsinto
theExciseAct 1901 (theExciseAct), theDistillation Act 1901 andtheSpiritsAct
1906by defining“forfeited goods”(ie. thegoodswhichcanbe seizedundera seizure
warrant)asgoodsforfeitedto theCrownundertheCustomsAct 1901 (theCustoms
Act) andthe other3 Acts (item 26 on page18 oftheBill refers)andby defining
“offence” (in respectof whichevidentialmaterialmaybeobtainedundera search
warrant)as anoffenceagainsttheCustomsAct andtheother3 Acts (item 26 onpage
18 of theBill refers).

81. Thisamendmentcompletesthatextensionwith theconsequentialrepealofthe
supersededsearchand seizureprovisionsof theDistillation Act 1901 (Schedule4 of
theBill refers), asfollows:
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Newitems 1A and lB - Sections61, 64,65,66, 67 and 68

82. Theseitemsrepealthese5 sectionsoftheDistillation Act 1901,asthe power
to enterandsearchpremises(sections61 and 64),the old writs ofassistance/Customs
warrantpower(section65),the powerto stoppeople(section66),thepowerto
searchvehicles(section67),andthepowerof seizure(section68) arenow all subject
to thenew searchandseizureprovisionsof theCustomsAct 1901, insertedby
Schedule2 oftheBill.

Amendment 74

83. Similar to Amendment73, this amendmentcompletestheextensionof the
searchandseizurereformsinto theExciseAct 1901 with the consequentialrepealof
the supersededsearchandseizureprovisionsoftheExciseAct 1901 (schedule5 of the
Bill refers), andtheremakingofthe existingExciseAct powerto stopandsearch
vehicles(section87) alongthe linesof thesimilarly remadeCustomsAct 1901 power
(proposedsection197)on page19 ofthe Bill, asfollows:

Newitem 6A - Sections87,88, 89 and 90

84. Thisitem repealsthese4 sectionsof theExciseAct 1901,asthepowerto stop
andsearchvehicles(section87) is remade,and theold “writs of assistance/Customs
Warrantpower(section88),thepowerto takeassistants(section89), andthepower
to searchvehicles(section90) arenow all subjectto thenew searchand seizure
provisionsofthe CustomsAct 1901,insertedby Schedule2 of theBill.

Newsection87 - Power to stopconveyancesabout to leavean Excise place

85. Proposedsection87 hasbeenmodelledalongthelinesofthe similarly remade
CustomsAct 1901powerin uroposedsection197 on page19 of theBill. It preserves
the right of Customsto stopconveyancesleavingexciseplaces.

Theterms“conveyance”and“Exciseplace” aredefinedin proposedsubsection
~ to meanthevariouskindsof “vehicles” which frequentthefactoriesor
approvedplacesat which excisablegoodsareproduced.

86. Proposedsubsection(1) providesan officerof Customswith a powerto stop
conveyancesaboutto leavetheExciseplace.

87. Thepowerin proposedsubsection(1) is a tally or checkingpower,ie its
purposeis for checkingtheconveyanceto establishthat thereis appropriate
documentationto authorisethemovementof anygoodson theconveyance,which are
subjectto thecontrol of Customs,from theExciseplace.

The‘control of Customs’overgoodsis dealtwith in section61 oftheAct and
essentiallycoversall excisablegoods(ie. locallyproducedgoodswhichare
subjectto exciseduty) from thetimeoftheir productionuntil their entryfor
homeconsumptionor their exportationfromAustralia.
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88. Proposedsubsections(2) andJ:3)providethat in the exerciseofthepower
conferredunderproposedsubsection(1), anofficer of Customsmight questionthe
‘driver’ of theconveyanceconcerninganygoodswhich maybe in, or on the
conveyance,or in a containeron the conveyance.As a resultof anycheckconducted
againstthe documentationpertainingto thosegoods,if any, theofficer might direct
that thegoodsbeunloadedfrom theconveyance,or movedto a particularplacein the
Exciseplacefor furtherexamination.

89. ~~posed subsectiort(4)providesthepowerto do whatis necessaryto give
effectto thedirectionsin p~pposedsubsectionj3),if they arein factnot complied
with.

90. Proposedsubsection(5) highlightstheaudit natureof thepowerconferredin
proposedsubsection(1) by expresslyprovidingthat the detentionof theconveyanceis
to befor only as longasis necessaryandreasonableto conductthecheckofthe
documentspertainingto the goods.

Newitem 6B - Sections93,94, 95,96, 97,98 and 99

91. This itemrepealsthese7 sectionsoftheExciseAct, asthepowerof seizure
(section93), thepowerto takeassistantswhile effectinga seizure(section94),the
obligationto securegoodswhich havebeenseized(section95),thenoticeprovisions
for seizedgoods(section96),thereturnof seizedgoodson security(section97), the
returnofgoodsviadetinueproceedingsprovisions(section98), andthe disposalof
forfeitedgoodsprovision(section99), arenow all subjectto thenew searchand
seizureprovisionsofthe CustomsAct 1901, insertedby Schedule2 of theBill.

Amendment75

92. Thisamendmenteffectsatechnicaldrafting changeto theAgricultural and
VeterinaryChemicalsAct 1994,which wasmadenecessaryasa resultof a referencein
the Act to beinga prohibitedimport in theCustomsAct 1901.

New item2A - Subsection69B(4)

93. Thisnew itemin Schedule8 of theBill effectsaminoramendmentto
subsection69B(4) oftheAgriculturalandVeterinaryChemicalsAct 1994, to ensure
that thedesiredconsequenceof being a prohibitedimportunderthe CustomsAct 1901
(which is makingthegoodsforfeitedgoods,andthussubjectto seizure)is still
maintainedfollowingthe amendmentsto the searchandseizureprovisionsof the
CustomsAct 1901.

Amendment76

94. Thisamendmentis similar to Amendment75, and makesa similar reference
changeto the TherapeuticGoodsAct 1989,asfollows:
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New items4 and 5 - Subsections14(4)and 20(3)

95. Thesenew itemsin Schedule8 of theBill effectamendmentsto subsection
14(4)and20(3)of the TherapeuticGoodsAct 1989to ensurethatthe desired
consequenceofbeinga prohibitedimport undertheCustomsAct 1901 (which is
makingthegoodsforfeitedgoods,andthussubjectto seizure)is still maintained
followingthe amendmentsto the searchandseizureprovisionsofthe CustomsAct
1901. I
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