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COMPLAINTS (AUSTRALIAN FEDERAL POLICE)AMENDMENT BILL

1994

OUTLINE

This Bill amends the Complaints (Australian Federal Police)Act /981 (‘the
Complaints Act’), which governs the handling of complaints made, whether by
thepublic or by AustralianFederalPolicemembers,againstthe Australian
FederalPoliceandits members,includingdisciplinarymeasuresconsequenton a
complaintandall disciplinaryappeals.

The amendmentsariseout of the reportof an inter-DepartmentalWorking
Group which was establishedin mid-1991,comprisingrepresentativesof the
Attorney-General’sDepartment,the Departmentof the PrimeMinister and
Cabinet,the Office of the ComnionsvealtliOmbudsmanandthe Australian
FederalPolice. In consultationwith the Austi-alianFederalPoliceAssociation,
the Working Groupconsideredproposalsby all interestedpartiesas well as
reportsof both the Royal Commissioninto Aboriginal Deathsin Custodyand
the SenateStandingComniitteeon Financeaiid Public Administration’sReview
of the Ombudsman’sOffice.

The resulting ~imendmentsdo hot alter the long-standingpolicy principlesof the
ComplaintsAct. but aredesignedsimplyto eliminateanomaliesand to meet
practicalconcernsarisingout of the operationof the Act sinceits
commencement(and in partictilar following the introductionof the new AFP
rank structure).

The major amendments are:

(a) to extendthe Act’s coverageto includenon-sworn AFP staff (whose
exclusionfrom the ComplaintsAct regimeis no longerjustified by
differentialallocationof dutiesto membersandstaffmembers)~

(b) to create two new offences:making a falsecomplaintor giving false
information,arid victimisationof a complainantor a personassistingin the
investigationof a complaint:

(c) to providefor investigationsby the Ombudsmanor InvestigationDivision,
on the Ombudsman’sown motion,of actionby amemberor staffmember
of the AFP:

(d) to makeevidenceobtainedby the Ombudsmanin the courseof an
investigation admissible in disciplinary hearings:and

(e) to abolishthe requirementthat hearingsof complaint-baseddisciplinary
chargesbe heldbeforethe Disciphir.-iryTribunal where the appointee
chargedpleadsguilty. The option of a Tribunal hearingwherethe public
interestrequiresit is retained.

Otherminor amendmentsincludechangesto the rank requirementsfor
k conciliators in complaintscases,an extensionof the Ombudsman’sdiscretionto
V determinethata complaintshould not beinvestigatedwherelie or sheis



satisfiedthat it is trivial, adjustments to penalty provisIons to bring them into

line with current policy and the removal of sexist terminology.

FINANCIAL IMPACT STATEMENT

Theamendments will haveno financial impact.

NOTES ON CLAUSES

ClauseI: Short Title etc.

ClauseI is a formal provisionspecifyingdie short title of theBill and
identifying the Complaints(Australian FederalPolice)Act 198] (‘the Principal
Act’) as the PrincipalAct amendedby the Bill. Thecommencementdateis
providedfor underthe Acts /ntelpretauo;i Act 190].

Clause 2: Definitions

Following the establishmentb~theAustralianFederalPoliceLeqislation
A,ncndtnentAct (Nu 2) /939 of a unified police force, the work of swornand
non-swornAustralianFederalPoliceemployees(‘members’and staffmembers’
respectively)has becomeincreasinglyinten’elated.so that the dutiesof staff
membersare no longerof a consisteiitlydifferentnaturefrom thoseof members.
The continuedcxclusion of staffmembersfrom thefull complaintsregimeis
thereforeunjustified. Thepurposeof the amendmentsin clause2 is to facilitate
the extensionof variousaspectsof the complaintsregime to staffmembersof
the AustralianFederalPolice(‘tile AFP’).

First, clause2 amendsthe interpretationsectionof the Principal Act (section3)
by replacingthe terms ‘member’, ‘memberof theAFP’ and ‘staff member’with
two new terms. The term ‘AFP appointee’createsa broadcategorywhich
includesemployeesdefinedundertile AustralianFederalPolice Act 1979as
members,staffmembersandspecialmembers,hut doesnot includepesons
employedon a temporarybasis undersection39A or consultantsemployed
undersection39B of that Act. Becauseconsultantsare employedon a
contractualbasis.contractualremediesare the appropriatemeansof dealing
with matterswhich would otherwisefall within the statutoryregime. The other
new term,‘Federalpoliceofficer’, createsa narrowercategorywhich is
equivalentto, but morespecific than,the existingcategoryof ‘member’.

Secondly,clause2 extendsthe applicationof subsection3(3) to all AFP
appointees.Subsection3(3) concernsreferencesto action taken in relation to
the employmentof membersin generalaswell asthe employmentof particular
members. lt alsoconcernsreferencesto the giving of cautionsandadmonitions
and the chargingof membersin respectof breachesof discipline.

Clause 3: Conciliation

Section6B of the Principal Act is concernedwith the resolutionof complaints

by conciliation.

Clause3 amendssectionÔB in two respects.First, it extendsto all APP
appointeesprotectionagainstthe usein atiy otherproceedingsof evidence



given by a memberiti thecourseof an attemptto resolvea complaint by
conciliation.

‘ Secondly,it altersthe requirementsof rankfor a seniormember’(being a
personwhomaybe directedby the Commissioneror officer in chargeto
attempt a conciliationundersubsection611(1)), to reflect both the abolition of
the rankof seniorsergeantand the scarcityof officers abovethe newmerged
rank of sergeantfollowing the consolidationof the APPrank structure.

Clause 4: Action consequentialon report

Section 11 of the PrincipalAct concernsdeterminationsmadeby the

Commissionerin relationto the chargingof AFP members.

Clause4 amendsparagraph11(1 )(b) of the Principal Act so as to requirethe
Commissioner,in determiningwhetherany chargeshouldbe laid, to consider
(togetherwith anyreportof the resultsof a specialor additional investigationof
a complaintby the Ombudsman)an~recommendationsreceivedby him or her
under the new subsection26(3A) (insertedby clause10).

Clause 5: Transfers to InvestigationDivision

Section lb of the PrincipalAct concernsthe numberof membersbeing
transferredto andfrom the InvestigationDivision, andthe duties which can be
performedby the membersof the Division.

Clause5 amendssection16 by replacingreferencesto a ‘member’ in
subsections16(1)and (2) with the morespecific ‘Federalpoliceofficer’,
maintainingthe existing distinctionbetweenmembersand staffmembersin
relation to the transferof employeesto the internal InvestigationDivision.

The original subsection16(3) conceinedthe dutieswhich could be performed
by membersof the Division. andspecifiedthat the investigationof offences
allegedto havebeeii coiiimitted by personsotherthanmemberscould not be
investigated.

This has beenreplacedby new subsections(3). (4) and (5). The new
subsection(3) allows membersof the InvestigationDivision to performduties
that arenot relatedto the Division’s functionsif the Commissionerso directs,
aiid provided the performance of those dttties does not unduly interfere with
the performance by the Division of its functions. The Commissioner cannot,
however, direct a member to investigate an offence alleged to have been
committedby apersonotherthan an APP appointee(subsection(4)), unless it is

necessary
for the full investigationof an AFP appointee(subsection(5)). These

provisionsapply to investigationsof staffmembersas well asmembers.They are
intendedto protect the adniissibilityof evidence,while maintaininga strong
focus on policewrongdoing.

Clause 6: False complaints and providing false information in
relation to complaints

Clause6 reflectsa concernthat the makingof falsecomplaintshasbecomea
meansby which somepersonschargedwith a seriouscriminal offenceseekto



‘muddy the waters’ by castingdoubt on the integrity of police. Some
allegationsmaybe extremelyseriousandcan be disastrousfor the officers
involved andtheir families. In such cases,someprotectionfor innocent
appointeesis desirable. 4
The amendment introduces an offenceof providing what theoffenderknowsto
be materiallyfalseinformationto an AFP appointeein relationto acomplaintor
action taken by an AFP appointee. The penaltyfor the newoffenceis
comparablewith tile penaltyfor providingmisleadingor falseinformationto the
Ombudsmanundersubsection44(2) of the PrincipalAct (asamendedby
Schedule3 of this Bill). 4
Proposed subsections 19(1) and (2) are intended to be used only in tile most
seriouscases,where the needto protectan appointeeoutweighsthe possibility
thatfear of prosecutionmight detergenuinecomplainants.In order to
safeguard against abuse, proposed subsection 19(3) introduces a requirement
for the Ombudsmanto consentbeforea charge of making a false complaint or
providing false information in relation to coniplaints may be brought by anyone.

tinder proposed subsection 19(3), proceedings will only be able to be
commenced after the Ombudsman(or a person authorised by the Ombudsman)
consents in writing to the bringing of proceedings. The Ombudsman’s role is
seen as a safeguardto ensurethat the section is not used capriciously against
complainants, and to protect the complainantagainstany possible intimidation.

If the Ombudsman’s consent is not forthcoming, the Attorney-General will
ultimately decide whether to bring proceedings. This additional control over
possible prosecutions under the section will give further protection to
complainants. Either the Ombudsmanor the person who sought the
Ombudsman’sconsentto proceedwill be able to refer the matterto the
Attorney-Generalfor resolution. The refen’ai of the matterto the Attorney-
Generalis in keepingwith otherprovisionsin the Principal Act. It will, for
example.give asimilardegreeof protectionto complainantsas membersof the
APPreceive before being charged with disciplinary offences under section 11 of
the Principal Act.

Clause 7:Onibudsman may initiate investigation

Under the OmbudsmanAct 19Th (‘the OmbudsmanAct’) the Ombudsmancan
initiate investigationsof administrativeactionson his or her own motion. The
Principai Act, however, does not make equivalent provision for the
investigation of action by APPmembers. The absence of this important power
is an anomaly which clause 7, andrelatedclauses8,9, 13,15,16 and 21, are
intendedto rectify. 4
Clause7 amendsthe Principal Act to providefor initiation by the Ombudsman
on his or her own motion of an investigat½nof the actionsof an APP
appointee. This power is in addition to the Ombudsman’s present power to
investigate such action where it ~5 the subjectof acomplaint.

Under proposed section 2lA ,the Ombudsmanmay either initiate his or her own 4
investigation or. with the exceptionof procedural matters, may refer the matter
to the Investigation Division (in the schenieof the PrincipalAct, matters
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proceduralill substance- in relationto which section21 A adoptstile
terminologyof the existing subsections23(1) and (5) - should be handledby
tile Ombudsman).Whetherthe Ombudsmanchoosesto refer the matter to the
InvestigationDivision will dependon its cilaracter.

Clause 8: Duties of Onihudsnlanwith respectto complaints

Subsection23(4)of the PrincipalAct providesthat wherethe Ombudsmanhas
of hisor herown motion commenced,underparagraph5(1 )(b) of the
OmbudsmanAct, to investigateactiontakenby a member,and he or she
subsequentlyreceivesa complaintor particuiarsof a complaintconcerningthat
actionunder section6 of tile Principal Act, theOmbudsmanAct investigationis
to ceaseandthe matter is insteadto be investigatedunderthe PrincipalAct.
The proposed amendment allows for the introduction of an own-motion power
under the Principal Act by also excluding paragraph 5(1)(b) investigations
where the Ombudsmanproposesto deal ~viththe matterunderthe new section
2lA (insertedby clause7 of this Bill).

Clause8 is not intendedto reqtiire tile Ombudsmanto ceasean own-motion
investigationbeingcarriedout underthe new section2lA, should a complaint
be receivedon the samesubject-matter.It may he moreconvenientto continue
the Ombudsman-initiated investigation, in the course of which the substance of
tile complaintwill be investigated.Rather,clause8 is intendedto preventthe
duplication of effort involved in simultaneous investigations conducted under
the tsso Acts referredto above.

Clause 9: Ombudsman may determine that complaint should not be
investigated

Under section 24 of the Principal Act, tile Ombudsmanhasadiscretionto
determi tie that in certain circumstances a complaint should not be investigated,
or investigated further, as thecaserequires.

The groundsfor refusingto investigatea coniplaint set out in subparagraph
24(l)(b)(i) are frivolity, vexatiousness and bad faith. The proposed amendment
adds triviality to this list as an independent ground, so that the waste of time
andresourcesinvolved in the investigationof very minor matterscan be
a”oided.

Clause 10: Special or additional investigations conducted by
Ombudsman under this Part

Section 26 of the Principal Act appliesto tile investigation of a complaint
i conducted by the Ombudsman under section 36 (where the Ombudsmanis not
~ satisfied with the results of an investigationconductedby the Investigation

Division anddecides to conduct his or her own investigation), or section 46
(where the Ombudsmanand the Commissioner have agreed or the Minister has
determined that the Ombudsman should conduct an investigation).

Subsection26(3)enablesthe Ombudsman,whenreportingto the Commissioner
the resultsof his or her investigation, to recommend that a member be charged

V witil an offence or breach of discipline, or offered a caution or admonition for a

breacil of discipline. Subclause 10(a) amends subsection 26(3) to provide that,
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ill additionto recommeildingdisciplinaryaction,the Ombudsmanmay request
the Minister to causean inquiry undersection50 to be held,or maynotify the
Commissionerthat an APP appointeetook actionwhich ile or she shouldnot
havetaken, New subsections26(3A) and(3B) providethat, further, the
Ombudsmanmaymakeanyrecommendationsheor shethinks fit to the
Commissioner,togetherwitil arequestto be advisedwithin a specifictime limit
of the actiontile Commissionerproposesto take in response.

Subclause 10(h) amends subsection 26(5) to extend to all AFP appointees (to
whomthe rest of section 26 applies by virtue of clause 2 of this Bill) the
requirement that the Commissioner furnish particulars and comments regarding
an investigation to tile memberconcerned.

Subclause10(c) incorporatesinto section 26 provisionsequivalentto the
existing subsections36(4) to (6) (the last beingamendedto refer to completion
of an investigationby tile Ombudsmanratherthanreceiptof a report from the
InvestigationDivision).

Clause 11: Power to obtain information and documents

Subsection27(5) of tile PrincipalAct enables the Ombudsman to obtain
evidenceunderPat’t lii of the Act which would otherwisebe protectedby other
legislation. by pubiic interest considerations or by privilege by removing these
groundsfor refusalto comply witil a requestfor information or for the
productionof documerltsor records.

Suchevidenceis generailynot admissibleagainsta personin proceedings,with
tile exceptionsset out ill paragraphst5)(d) and(e). ClauseIi providesfor an
additionalexceptionunderthe new paragraph(f), whicil makesevidence
obtainedutider PartIII admissibleagainstan AFP appointeein proceedingsfor
or in relation to a breach of discipiine. The proposed amendment will put the
Ombudsmanon alevel \vitil the InvestigationDivision in this regat’d (see
section7 of the PrincipalAct) by removinga restrictionon admissibilityof
evidencewhich undtrmirlesthe positionof the Ombudsmanas the investigator
of last resort.

Clause 12: Personsaffected to be informed of results of
investigation by Ombudsman

Section 34 of the PrincipalAct requiresthe Ombudsman,on completionof an
investigation,to furnish to the Commissionerandthe complainantparticularsof
the resultsof the investigation. Tile Ombudsmanis alsogiven adiscretionto
provideprogressreportsat anytimeduring the courseof an investigation.

Clause12 amendssection34 to allow theOmbudsmanto inform affected 4
personsof theresultsof any investigations,includingown-motion
investigationswhicil do not ariseout of a complaintbut are initiated by the
Ombudsmanunderthe new section21A (insertedby clause7 of this Bill).

Clause 13: Ombudsmanto inform complainant of resultsof
investigation 4
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Section 37 of the PrincipalAct dealswith themannerin whicil the Ombudsman
is required to deal with reports received by hinl or her from the Investigation
Division concerningmattersoriginaiiy tile subjectof a complaint to the
Ombudsman.In particular,the Ombudsmanmust furnish particularsof the
investigationandany proposedrecommendationsto the complainant.

Subclause13(a)extendsthe applicationof the section to a complaintoriginally
made directly to a member of the APP.

Subciause 13(b) extends section 37 to coverstaff members,againstwhom
complaintsor own-motion investigationsby tile Ombudsmanmay now be made
by virtue of clause2 of thisBill,

Subciause13(c) simplycorrectsan error in subsection37(2)of the Principal Act.

Clause 14: Progressreports ahout complaints

Clause14 insertsinto the Principal Act section38A, which providesthat
progressreportsmay he furnished by theOmbudsmanto complainantsunder
the Principal Act atany time. Tilis is a elocationof an existingprovision
(subsection34(2),omitted by clause 12 of tilis Bill).

A progressreport given to a compiainantunderproposedsection 38A is not
intendedto replaceany otherreport. Rather.its purposeis to supply the
complainantwith additionalinformation. Tile report neednot be in writing or
anyotherparticularform and its issue is a matterfor tile Ombudsman’s
discretion.

Clause 15: Reports of special inquiries

Sectioll 52 of the Prtncipai Act providestilat wherea personis appoitlted by
the Minister to ilold an inquiry undersection50.that personis to report to the
Minister the resultsof the inquiry and makesuch recommendationsas lie or she
thinks fit. If the specialinquiry undersection50 wasmadepursuantto a
requestfrom the Ombudsmanunderparagraph36(2)(a)(ii), thenon receiptof
the report the Minister is requiredto furnish a copythereofto the Ombudsman.

Such a requestcan alsobe made underproposedparagraph26(3)(b)(inserted
by clauselOof thisBill). Subclause15(b) amendssection52 to requirethe
Minister to furnish the Ombudsmanwith a copy of the resultingreport.

Suhciause15(c)amendssection52 to allow the Minister to chargenot only a
member,but anyAPP appointeewitil a breachof discipline,or offer acautionor
admonitionas a resultof an investigationundersection50.

Subclauses15(a),(d) and (e) amendsection52 to introducegender-neutral

terminology.

Clause 16: New Part VA - Undisputed charges

At present, where a niember is charged in disciplinaryproceedingsandis found
guilty, the determinationas to penalty is made either by the Commissioner or by
the Disciplinary Tribunal, depending on whether or not the charge arose from a

‘/



complaint. Wherethe chargedid not arisefrom acomplaint,the matter is dealt
with by the Commissiorler. In the remainingcases,a Tribunalhearingmustbe
conducted.

In practice,whereamemberpleadsguilty to adisciplinarycharge,aTribunal 4
hearing becomes a mere formality and tends to prolong the process
unnecessarily. The proposed amendments set out in clause 16 abolishthe
automatic distinction between charges which do and do not arise from a
complaint, while retainingthe option of a Tribunal hearing where the interests
of the public are such that it would servea real purpose.

Clause16 inserts anew PartVA in the Principal Act comprising new sections
52A to 52E.

New section 52A - Undisputed charges in respect of breaches of
discipline

Proposedsection52A providesthat. wherean AFP appointeepleadsguilty to a
disciplinarychargearisingeither from a coniplaint or otherwise,andthe
Commissionertilirlks that the public interestrequiresthe proceedingsto be
dealt with by the Disciphnary Tribunal, then a Tribunal hearing should be held.
If not. arld the Ombudsmanagreesin writing, thenthe proceedingsshouldbe
dealt with by the Commissioneras if they did not arisefrom a complaint. Where
the Ombudsmandoesnot agree,the matterxviiI he decidedby the Attorney-
General,whoin making his or herdecisionmustconsideranyrelevantreport,
notification or recommendationand tile resultsof anyrelevantinquiries.

New section 52B - Commissioner may impose penalty

If after hearingthe matter the Commissionerfinds the APP appointeeguilty, lie
or she may, urlder pt’oposed section 52B, impose a penalty. If the Commissioner
considersthat the appropriatepenaltyis onewhich results in lowering of rank
or level or in dismissal,the appointeenltrst be given notice in writing and an
opportunityto providewritten submissionson the appropriatepenalty.

New’ section 52C - Ombudsman to be notified of penalty

As soonas possibleafter imposinga penalty, the Commissionermust notify both
the Ombudsmanandthe appointeeupon whom the penalty is imposed.

New’ section SW - Ombudsmanmay inform Attorney-General of
penalt s’

If the Ombudsmanconsidersthe penaltyto he inadequate,lie or shemayreport
in writing and with commentsto the Attorney General.

New section 52E - Appeals

Upon receiptof notification from the Ombudsmanunderproposedsection52D,
the Attorney-GeneralmayappealagainsttheCommissioner’sdecision.
Similarly, if theappointeeon wllom the penait~is imposedconsidersit 4
excessive.he or shemayappeal.Appealswill be dealtwith by the Disciplinary
Tribunal undersection68 of thePrincipalAct, as if the Tribunalhadremitted
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proceedingsto the Commissionerand the Commissioner’ssubsequentdecision
on penaltyundersubsection67(6)of that Act had beenchallengedby the
appointeeor the Attorney-Generalurlder subsection68(l). Sections74 (public
hearings)and75 (right to representation)apply to this appealprocess.

Clause 17: Charges in respect of breaches of discipline

Section 67 of the Principal Act specifieshowchargesfor breachesof discipline
should be dealt with according to the avenue used by the original complainant
to lodge his or her complaint. The authority to which the complaintwas
originally directed(eitherCommissioneror Ombudsman)hasthe responsibility
of advising a complainantof the decisionof the Tribunal in anydisciplinary
proceedingansirig from the complaints. This procedurehasbeen iticonvenient
in practicewhere the complaintwasmadeto the Ombudsman,as the
Ombudsmanis not directly involvedin disciplinaryproceedings.

For the abovereason,clause 17 insertsnew subsections67(9)and(10), with
two effects. First, the old suhsection(9) is split into two partsfor the sakeof
clarity. Secondly.the provision is atiiendedto providefor all complainantsto be
advisedof the decisionof the Disciplinary Tribunal by the Commissionerrather
than the Onibudsman.

Clause17 also amendssubsection67(l)to accountfor the Ombudsman’sown
motion investigationsunderproposedsection21A andfor proposedsection
52A regardingundisptttedcharges.

Section67 is alsoamendedto extendto chargesagainstall AFP appointees,and
introducesgender-neuttallanguage.in accordancewith changesmade
elsewherein this Bill.

Clause 18: Powers of Tribunal

Subsection71(2)of tile Priticipal Act givespower to the Disciplinary Tribunal
of its own motiort, or atthe requestof aparty to theproceeding,to summona
persotito appearbeforethe Trihttrtal to giveevidenceatid to produceany
documentreferredto in the summons.

At present,a summonsissuedundersubsection7 1(2) mustbe signedby the
Registrar or a Deputy Registrar of the Tribunal. Clause18 amendsthis to permit
the issueof a summonssignedby amemberof the Tribunalas an alternative to
signature by the Registrar or Deputy Registrar. This will avoid unnecessary
delays where the Tribunal sits out of normal hours or in a city where there is no
registrar or deputy registrar.

Clause 19: Offence of viclinlisation

Clause 19 inserts into the Principal Act a new section88A which createsan
offence of causingor threatening to causedetriment to a person (‘the victim’)
on the ground that the victim, or any other person (including a member of the
InvestigationDivisioti) hasmadeor niight makeacomplaitit or hasgiven or
might give a document or other information to assist in an investigation under
the PrincipalAct.
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This provision is designedto protectconiplaitiantsandthose(including police)
whoassistin investigations,againstthe possibilityof policevictinlisation. It is
appropriatethat this provtsionandthe new section 19 (insertedby clause6 of
this Bill) be introducedsiniultatieou~lyso that the new offencesof giving false
information and of victtmisation niaybalanceeachotherand therebycut down
the potential for abuse.

Clause 20: Transitional Provision

Clause20 ensuresthat the secrecyprovisioti of the Principal Act (section87)
cotttinuesto apply to thosepersonsit appliedto before the commencementof 4
this Act.

Clause 21: Other amendments to extend application of Complaints
(Australian Federal Police) Act 1981 to AFP appointees.

The amendmentsproposedin clause2 t areset out in scheduleI of this Bill.
They extend the apphicatiou of the Principal Act to all eniployeesof the APP
who fail within thedefinition of ‘APP appoirlte& in clause2 of this Bill,

Clause 22: Other amendments to introduce gender-neutral
terminology in the Complaints (Australian Federal Police) Act 1981

The amendments proposed in clause 22 are set out in sclieduhe 2 of this Bill,
They are intendedto removesexist tertllinoiogv from the Principal Act iti
accordaticewith curretit drafting practice.

Clause 23: Other amendments to penalties

The penaltiesset out in the Principal Act are no longer in accordancewith
criminal law policy. The ametidments pr-oposed in clause23 aredesignedto
rectify this situationarid are set out ri schedule 3 of this Bill.
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