
~RTHURROB(NS0MA~D~~

1994

THEPARLIAMENT OF THE COMMONWEALTH OFAUSTRALIA

THE SENATE

COMPLAINTS(AUSTRALIAN FEDERAL POLICE)AMENDMENT BILL 1994

SUPPLEMENTARYEXPLANATORY MEMORANDUM

(Circulatedby authorityof theMinisterfor Justice,
theHonourableDuncanKen)

IIIH ~I~1Ifl~E~H~1fl
lOl85CatNo.945134j 9 780644 303392



I

I

Printed by Authority by the CommonwealthGovernmentPrinter



COMPLAINTS(AUSTRALIAN FEDERAL POLICE)AMENDMENT BILL 1994

SUPPLEMENTARYOUTLINE

Theproposedamendmentto clause6 of the Complaints(AustralianFederalPolice)
AmendmentBill 1994(‘the Bill’) will requiretheagreementof theOmbudsman
beforea personcanbechargedwith theoffenceof makinga falsecomplaintor
providingfalseinformation in relation to a complaint. The amendmentwill replace
theBill’s original subsection19(3), whichsimply requiredconsultationwith the‘ Ombudsmanbeforean actioncould proceed.Theamendmentaroseout of a hearing
intothe Bill by theSenateStandingCommitteeon LegalandConstitutional
Affairs,thereportof which wastabled in Parliamenton 22 September1994.
Witnessesat the hearingincludedrepresentativesfrom the Attorney-General’s
Department,AustralianFederalPolice, AustralianFederalPoliceAssociation,the
CommonwealthOmbudsman’sOffice, theLaw Council of Australiaandvariouscivil
liberties groups.

Someof thesethoughtthat theconsultationrequirementwasnot strongenoughto
deterthepossibleintimidationof complainants.Therewerealsoconcernsthat the
provisionwould generallydetercomplainantsfrom comingforward, whenideally
thereshouldbe no impedimentto themaking of complaints.Mostparticipants
thoughtthat a consentprovisionwould lessentheseconcernsand that theOmbudsman
would provideanexternalcontrol overpotentialprosecutionsunderthe section.

The amendmentto theBill now requirestheOmbudsmanto consentto thebringingof
proceedingsunderthis section. in theeventof disagreementbetweenthe Ombudsman
and thepersonwho soughthis/herconsent,thebringingof proceedingswill be a
matterfor the Attotney-Generalto decide. Theindependentrolesof the Ombudsman
andAttorney-Generalare seenasan importantsafeguardto ensurethatpolicedo not
usetheprovisioncapriciously,andensurethat complainantsare notdiscouragedfrom
coming forward.

FINANCIAL IMPACT STATEMENT

Theamendmentwill haveno significant financialimpact.
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NOTESONCLAUSES

Clause6: Falsecomplaintsandproviding falseinformation in relationto
complaints 4
Proposedsubsection19(3) introducesa requirementfor the Ombudsmanto consent
beforeachargeof making a falsecomplaintor providingfalseinformationin relation
to complaintsmay bebroughtby anyone.

Underthe proposedsubsection,proceedingswill only be ableto be commencedafter
theOmbudsman(or apersonauthorisedby theOmbudsman)consentsin writing to the 4
bringingof proceedings.TheOmbndsman’srole is seenas a safeguardto ensurethat
the sectionis not usedcapriciouslyagainstcomplainants,and to protectthe
complainantagainstanypossibleintimidation.

If the Ombudsman’sconsentisnot forthcoming,the Attorney-Generalwill ultimately
decidewhetherto bring proceedings.Thisadditionalcontroloverpossible
prosecutionsunderthe sectionwill give furtherprotectionto complainants.Eitherthe
Ombudsmanor the personwho soughttheOmbudsman’sconsentto proceedwill be
abletorefer thematterto theAttorney-Generalfor resolution. Thereferralof the
matterto theAttorney-Generalisin keepingwith otherprovisionsin thePrincipal Act.
It will, for example,give a similardegreeof protectionto complainantsas membersof
theAFPreceivebeforebeingchargedwith disciplinaryoffencesundersection 11 of
thePrincipal Act.
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