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CORPORATIONSLEGISLATION (EVIDENCE) AMENDMENT BILL 1992

OUTLINE

Theproposedamendmentsto theAustralianSecuritiesCommissionAct 1989
andthe CorporationsLaw containedin section82 of the CorporationsAct 1989
arisefrom practicalexperienceof the operationof thepresentprovisionsin the
nationalschemelegislationfor companiesandsecuritieswhichrelateto the
abrogationof theprivilege againstself-incrimination. Seriousdifficulties in
investigationsandprosecutionshavebeencausedby the compensatory
provisionthat neitheraperson’sself-incriminatorystatements,northesigning
of arecordnorthefact of havingproducedabook (“useimmunity”), norany
informationof materialderivedfrom, or obtainedas aresultof, thesestatements
or actions(“derivativeuseimmunity”) areadmissiblein evidenceagainstthe
personin criminal proceedingsandotherproceedingsfor therecoveryof a
penalty.

The majorproblemsarecausedby:

the derivativeuse immunity which placesanexcessiveburdenon the
prosecutionto provebeyondareasonabledoubt the negativefact thatany
itemof evidence(of which theremay be thousandsin a complexcase)has
not beenobtainedas a resultof informationsubjectto the useimmunity;
and

that aspectof the useimmunitywhichpreventsthe admissioninto evidence
of thefact thataperson,havingclaimedthat to do somight tendto be self-
incriminatory,hasproducedabook (which is broadlydefinedto include
virtually all business-relatedrecords).This immunity maypreventa
personfrom beinglinked in the chainof evidencewith the documents
which establishthe commissionof a corporateoffence,preventingany
effectiveprosecutionof thatperson.

Theproposedamendmentsto theAustralianSecuritiesCommissionAct1989
providefor the removalof the derivativeuseimmunity availableto witnesses
giving evidenceundercompulsionin investigationsunderthatAct, and,for
witnesseswho haveproducedadocumentunderclaim of potentialself-
incrimination,of theuseimmunitycurrentlyavailablein relationto the factof
that production. Theproposedamendmentswouldalsodenyto bodies
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corporatethe benefitof anyuseor derivativeuseimmunity in proceedings
underthe Act., sincethesewouldbe availableonly to naturalpersons.

Theproposedamendmentsto section597 of theCorporationsLaw (which
relatesto evidencegivenundercompulsionin examinationsbeforetheCourt)
providefor theremovalof the derivativeuseimmunity availableto witnesses
undertheexistingsubsection597(12),leavingtheuseimmunity intact. Neither
the useimmunity nor the derivativeuseimmunity is to be availableto bodies
corporate.

Proposedsection1316Ais insertedto ensurethat in any CorporationsLaw
criminal proceedingabody corporate,whetherit is adefendantor not,maynot
refuseor fail to comply with arequirementto provideevidenceon the ground
thatto do somighttendto beincriminatingor to makethebodyliable to a
penalty.

The proposedamendmentsarerequiredto ensurethateffectiveinvestigation
andprosecutionof corporateoffencesis not hinderedby inappropriate
evidentiaryrequirementsin the particularcircumstancesof corporatecrime. In
suchcasesfrequentlythe perpetratoris theonly personhavingknowledgeof the
detailsof complextransactionsby whichan offencehasbeencommittedor
concealed,andmayconsciouslyusethe presentimmunities,providedby
operationof statute,to makeafull confessionof crimesfor which heor she
maythennot be prosecuted.

FINANCIAL IMPACT STATEMENT

The proposedamendmentsarenot expectedto haveanyfinancial impacton
Governmentexpenditure.
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NOTESON CLAUSES

Part1 - PRELIMINARY

Clause1 - ShortTitle

Thisclauseprovidesfor the Act to be citedasthe CorporationsLegislation

(Evidence)AmendmentAct 1992.
Clause2 - Commencement

Thisclauseprovidesthat the proposedlegislationshall comeinto operationon
the day it receivestheRoyal Assent.

PART2 - AMENDMENT OF THE AUSTRALIAN SECURITIES
COMMISSIONACT 1989

Clause3 - PrincipalAct

Thisclauseis formal, identifying the AustralianSecuritiesCommissionAct

1989 (1’the Act”) as thePrincipalAct for the purposesof Part2.

Clause4 - Self-incrimination

Clause4 amendsthe PrincipalAct by omittingsubsections(2)and(3) of
section68, andinsertingnew subsections(2), (3), (4) and(5) in that section.

Proposedsubsection68(2)providesthat proposedsubsection68(3)applies
whenanaturalpersonis, undersubsection68(1) (havingmadea claimof
possibleself-incriminationorexposureto liability for apenalty)deprivedof
thatclaimof privilegeagainstself-incriminationasareasonableexcusefor not
complyingwith arequirementto giveinformation,sign arecordor producea
book for thepurposesof Part3, Division 3 of PartIC) or Division 2 of Part11
of theAct, or of acorrespondinglaw of anotherjurisdiction. By confiningthe
applicationof thesubsectionto naturalpersonstheintention is expressedthat
corporationsmaynot claimthebenefitof anyuseor derivativeuseimmunity in
proceedingsunderthe Act, norattracttheprovisionsof subsection68(3). The
applicationof subsection68(3)is alsorestrictedto statementsmadeor records

) signedundercompulsoryprocess.It doesnot extendto the productionof
books.

Proposedsubsection68(3)providesthat, exceptin proceedingsrelatingto the
falsity of arelevantstatementor record, astatementmadeorrecordsignedby a
naturalpersonwho hasclaimedpotentialself-incriminationis not admissibleas
evidenceagainstthatpersonin acriminalproceedingor aproceedingfor the
impositionof apenalty(useimmunity). Suchapersonmayno longerreceive
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the benefitof anyderivativeuseimmunity in relationto informationderived
frominformationgiven or recordssignedin proceedingsundertheAct.

Proposedsubsection68(4)providesthat theproposednew subsections68(2)
and(3) will applyto requirementsthe making of statementsor signingof
recordsafter the commencementof the proposedamendments.

Proposedsubsection68(5)ensuresthat theseamendmentshaveno retrospective
effectby providing thatexistingsubsections68(2)and(3) arepreservedin their
applicationto requirementsto makestatementsor signrecordswhich were
madebeforethecommencementof theproposedamendments.

Clause5 - Statementsmadeatan examination:proceedingsagainst
examinee

Thisclauseamendssection76 by substitutinga newsubsection76(l)(a)to
ensureconsistencywith the proposednew subsection68(3) for the evidentiary
useof statementsmadeby apersonin anexaminationundersection19 of the
Act.

PART 3 - CHANGESTO THE CORPORATIONSLAW

Clause6 - CorporationsLaw

Thisclauseis aformal provisionidentifying the “CorporationsLaw” as being
the CorporationsLaw containedin section82 of the CorporationsAct 1989for
thepurposesof Part3.

Clause7 - Examiningapersonaboutacorporation

Thisclauseproposesto amendsection597 of the CorporationsLaw to remove
the derivativeuseimmunity, by omittingexistingsubsection597(12)(under
whichbothauseandaderivativeuseimmunity areavailableto persons,who,
havingclaimedthatansweringaquestionmaytendto beincriminating,arenot
excusedfrom answeringthatquestion),replacingit with proposedsubsections
597(12)and(12A), andmakinganecessaryconsequentialamendmentto
subsection597(14).

Proposedsubsection597(12)providesthataclaimof possibleself-
incriminationdoesnot excuseapersonfrom answeringaquestionatan
examinationheldunderan orderundersubsection597(3).

Proposedsubsection597(12A) providesthat whereanaturalpersonmakesa
claim of self-incriminationbeforeansweringaquestionin anexamination,the
answeris not admissibleagainstthe personin criminalproceedingsor
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proceedingsfor the impositionof apenalty,otherthanin an examinationunder
section597 itself or aproceedingrelatedto thefalsity of the answer.

Theproposedconsequentialamendmentto subsection597(14)preservestheuse
immunity in relationto a signedrecordor transcriptof an examinationunder
section597, which mayotherwisebe usedin evidencein any legalproceedings
againstthe person.

Clause8 - Privilege againstself-incriminationnot availableto bodies
corporatein CorporationsLaw criminal proceedings

Thisclauseinsertsproposedsectionl316A into the CorporationsLaw, the
effect of whichis to denyto bodiescorporateanyclaim to the privilege against
self-incriminationin criminalproceedingsunderthe CorporationsLaw.

Proposedsubsection1316A(l) comprehensivelydeniesto abody corporateany
right to refuseor fail to comply with arequirementin a CorporationsLaw
criminalproceedingon the groundsof atendencyto incriminateit or makeit
liable to apenalty,whetherin relationto the proceedingsthen on footor not.

Proposedsubsection1316A(2)appliestheprovisionsof subsection1316A(1)
whetheror not therelevantbodycorporateis adefendantin the proceedingor in
anyotherproceeding.

ProposedsubsectionI3I6A(3) definesthe term “CorporationsLaw” as having
the samemeaningasin Division 2 of Part9 of the CorporationsAct 1989,
which relatesto theoperationof the vestingandcross-vestingof criminal
jurisdictionprovisionsof thenationalcorporationslegislation. It alsodefinesa
“CorporationsLaw criminalproceeding”in termsof proceedingsin courts
exercisingjurisdictionin respectof acriminalmatterarisingunderthe
CorporationsLaw of thisjurisdictionor of anyjurisdiction.

Clause9 - Insertionof newDivision4 - Changesresultingfrom the
CorporationsLegislation(Evidence)AmendmentAct 1992

Proposedsubsection1370(1)providesthattheproposedproposedamendments
to section597 will apply in relationto aquestionput at or afterthe
commencementof theamendinglegislationat anexaminationundersubsection
597(3)whetheror not thatexaminationhadalreadybegunatthattime.

Proposedsubsection1370(2)ensuresthattheseamendmentshaveno
retrospectiveeffect by providingthat existingsubsection597(12)is preserved
in its applicationto aquestionin anexaminationundersubsection597(3)which
is put beforethe commencementof theproposedamendments.
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Proposedsection1371 providesthat, evenif arelevantproceedinghad
conmiencedbeforesection1316A cameinto operation,ator after the
commencementof thatprovision,no claimof privilege in respectof self- 4
incriminationis availableto abodycorporate.
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