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CUSTOMS LEGISLATION AMENDMENT BILL 1993

OUThIXE

ThisBill is anomnibusmeasureproposingaseriesof amendmentsto theCustoms Act
1901,theAnti-DumpingAuthorityAct 1988,theCustomsLegislation (Tariff
ConcessionsandAnti-Dumping)AmendmentAct 1992and the CustomsLegislation
(Anti-DumpingAmendnents)Act 1992.

TheBill’s major purposeis to refinethe rulesof origin asaconsequenceofthe 1992
CloserEconomicRelationsreview. The proposedamendmentsareintendedto
provide greaterguidanceon theuseof the relevant provisions and to closeloopholes
in thelegislationwhichhadenabledsomeclaimantsfor preferenceto abusethe spirit of
the rulesof origin requirements.The revisedrulesoforigin areto be containedin a
newDivision IA of Pai-tVIII oftheCustomsAct 1901whichretainsmostof the
elementsoftheold section151 whilst introducingsignificantchangesto therules
relatingto goodsof mixedorigin (newsections1 53Dand I 53E refer).

The Bill alsoproposesanumberoftechnicalamendmentsto:

i) the CustomsAct 1901to substituteanewdefinition for a “place outside
Australia” to ensuretighterCustomscontroloverpeopleandgoodsmoving
betweenAustraliaandinstallationsin Area A ofthe Zoneof Co-operation in
the Timor Gap;

ii) the CustomsAct 1901 to allow computer transmissionof encodedinformation
in theprocessofenteringandclearinggoods;

iii) the CustomsAct 1901to cIarit~ithat theundeclaredpossessionsofship’s crew
areforfeited to theCrowç

iv) theAnti-DumpingAuthorityAct 1988to enablethe Authority to keep its
recommendationsto theMinister confidential until the Minister hasmadea
decisionon thoserecommendations;and

v) the CustomsAct 1901,the CustomsLegislation(1’ar~ffConcessionsandAnti-
Dumping)AmendmentsAct 1992andtheCustomsLegislation (Anti- Dumping
Amendments)Act 1992to effecta number ofminortechnical amendments
consequentialon the newElectronicLodgement import entry regime
introducedby Act No. 34 of 1992andamendmentsto theTariff Concessions
andAnti-DumpingLegislationin ActsNo. 89 and206of 1992.

FINANCIAL IMPACT STATEMENT

The proposedamendmentsin thisBill have nodirect financial implications.
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CUSTOMSLEGISLATION AMENDMENT BILL 1993

NOTES ON CLAUSES

PART!- PRELIMINARY

Clause !- Short title

I. This is amachineryclausewhich provides for the Act to be cited asthe
CustomsLegislationAmendmentAct 1993.

Clause2- Commencement

2. Subclause2(1) provides for Royal Assentcommencementof the following

provisions:

- clausesI and2, which arethe shorttitle and commencement
provisions;

- clause3, which is an application provision relating to the substantive
amendmentsto Division 1A of the CustomsAct 190/effectedby clause
10 of this Bill;

- clause4, which citesthe CustomsAct 1901asthe Principal Act to
which Part2 relates;

- clause5, which amendsthe definition of”placeoutsideAustralia” to
ensuretighter Customscontrol over peopleandgoodsmovingbetween
Australiaandinstallationsin AreaA of theZoneof Co-operationin the
Timor Gap;

- clause6, which amendssection64AA of the CustomsAct 1901 to
clarif3’ thatthe undeclaredpossessionsof ship’s crew areforfeited to the
Crown;

- clause7, which remakestheimport entryadviceandpayment
proceduresfor imported goodsin section71B of the Customs Act
1901;

- clause14 and subclause16(1),which introduce newGazette
notification requirements in the Tariff ConcessionsSystemin PartXVA
ofthe CustomsAct 1901;

- clauseIS, whicheffectsatechnicalchange to correct a crossreference
to the CustomsTar~ffAct1987; and

- clauses21 and23, whichrelateto amendmentsto theAnti-Dumping
AuthoTityAct 1988to enablethe Authority to keepits
recommendationsto theMinister confidential, until the Minister has
madeadecisionon those recommendations.

3. Subclause2(2) providesfor the retrospectivecommencementon I September
1992ofclauseS. Clause S effectsatechnicalamendmentto section71Fof the
CustomsAct 1901, consequentialonthe introduction ofElectronicLodgment in 1992,
to provide for thedeemedwithdrawalof animport entry in certaincircumstances
whereduty remainsunpaid. I September1992wasthe commencementdate ofthe
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principal Electronic Lodgement amendmentsto the import entry regimeeffectedby the
CustomsandExciseLegislationAmendmentAct 1992(Act No. 34 of 1992).

4. Subclause2(3) providesfor clausesII, 12 and13 to commence28 daysafter
the day on which this Act receivestheRoyal Assent. This is the standard minimum
comnrencernentperiod whereanew offenceprovision is to operate, or wherenew
obligations or liabilities are created. Theseclausesamendsections214AA, 214A8and
240, respectively,ofthe CustomsAct 1901 to extendthe auditpowers, commercial
documentkeeping obligations andpenaltiesin thosesectionsto goodsdelivered into
homeconsumptionwithout entry undersections69 and70 of that Act.

5. Subclanse2(4) providesfor clause15, subclause16(2) anditem 3 ofSchedule
2 to be taken to have commencedon I November1992. Theseprovisions are
technicalcorrectionsto crossreferencesin thenewTariffConcessionsSystemin Part
XVA ofthe CustomsAct1901 introduced by the CustomsLegislation(Tariff
ConcessionsandAnti-Dumping)AmendmentAct 1992(Act No. 89 of 1992). The
principal Tariff Concessionsamendmentsin thatAct commencedon 1 November
1992.

6. Subclause2(5) provides for clause17, which effectsacrossreference
amendmentconsequentialonamendmentsin the TariffAmendmentBill (No. 2)1993,
to commence14 daysafter the day on which that Bill receivesthe Royal Assent.

7. Subclause2(6) provides for item I ofSchedule2, which correctsa citation
error in theCustomsLegislationAmendmentAct 1992,to be taken to have
commencedon 18 August 1992,the dateon which the original amendmentwas
intendedto take effect.

S. Subclause2(7) provides for item2 of Schedule2, which correctsacitation
error in theCustomsLegislation(Anti-DumpingAmendments)Act 1992,to be taken
to have commencedon 1 January1993,the date onwhich the original amendmentwas
intended to take effect.

9. Subclause2(8) provides for the remaining provisionsoftheAct to commence
on aday to be fixed by Proclamation. The relevant clausesmainly relateto thenew
Preferencearrangementsin Division IA of PartVIII of the CustomsAct 1901. These
provisions are to commenceby proclamation primarily to allow Regulations subsidiary
to thePrincipal Act amendmentsto be prepared andbrought into operation. The new
arrangementsare expectedto be operational beforethe end of 1993.

10. The Proclamationcommencementis subject to the standard “sunset” provision
in Acts which areexpressedto commenceby Proclamation; namely, thatif theyarenot
proclaimedwithin aperiod oft months after thedate on which the Act receivesthe
RoyalAssent,the provisionsare deemedto commenceon the first day after that period
(subclause(4) refers).
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Cause3-Application of Division IA of Part VIII of the CustomsAct

11. Thisclauseprovides thatthe revisedrules of origin containedin newDivision
IS ofPartVIII of the CustomsAct1901 will apply in respectofgoodsentered for
homeconsumptionafter the commencementofthat newDivision by Proclamation.

PART2- AMENDMENTS OF THE CUSTOMS ACT 1901

Clause4- Principal Act

12. This provision identifies the CustomsAct 1901 asthe Principal Act for the

purposesof thisPart.
Clause5 - Definitions

13. Thisclauseamendssub-section4(1) ofthePrincipalAct by omitting the
presentdefinitionof”placeoutsideAustrali&’ andsubstitutinganew definitionwhich
providesthatwatersor resourceinstallationsin Area A of the Zoneof Cooperationare
includedasa“placeoutside Australia” andthereforesubjectto thenormalbarrier
controls over movementof personsandgoodsto andfrom thatarea.

AreaA of theZoneof Cooperationwascreatedasaresultof thetreatysigned
on 11 December1989betweenAustraliaandIndonesia,underwhichthe
respectiveGovernmentsagreedto cooperatein theexplorationfor and
exploitationof thepetroleumresourcesof thecontinentalshelfin the area
knownasthe TimorGap’ beflveenAustraliaandEastTimor.

14. The amendmentseffectedby thisclausearearesponseto concernsthatthe
Customsbarriercontrols(reportingof cargo,passengersandcrew), do not extendto
movementof personsandgoodsto andfrom thatarea. The relevant barriercontrol
provisions in Division 3 of PartIV ofthe Actoperateby referenceto the phrase“place
outside Australia”. The definition ofthatphrase did not include an area of waters
outside Australia, thereby creatingdifficulties in extendingthe controlsto Area A. The
proposed amendmentsare intendedto overcomethosedifficulties.

Cause6 - Arrival Report

15. Thisclauseamendssection64AA oftheAct to specificallyprovide that the
shipsarrival reportto be communicatedto Customsby the master or owner of a ship
within 24 hours of arrival at an Australianport must contain particulars ofthe personal
eftèctsof the crew. This amendmentcorrectsan oversight when the cargo reporting
provisions (sections64 to 64AE) of the Act wereremadeby the CustomsandExcise
LegislationAmendmentAct 1990. Theability to require information in accordance
with the requirementsofanapproved form (subsection64AA(2) refers) did not extend
asfar astheprevious requirements under theRegulations. As a consequencethe
undeclaredpossessionsof ship’s crew couldnot be consideredforfeited to the Crown
under paragraph 229(1)(e)of the Act.
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16. Theproposedamendmentto section64AA givesCustomsaspecificheadof
powerto requiresuchinformationandthereforetriggersthe forfeiture provisionin
paragraph229(I)(e)of theAct if suchgoodsarenot properiyaccountedfor.

Clause7 - Authorityto dealwith goodsenteredundersection71A

17. Thisclauseamendssection7lB of theActto remaketheimport entryadvice
andpaymentproceduresfor importedgoodsto reflect theactualadministrative
procedureswhichoccurbeforegoodsare releasedfromCustomscontrol.

18. Paragraphs(a) and(b) amendsubparagraphs71B(2)(b)(i) and7lB(3)(c)(i) of
theAct to removetherequirementthatan import entryadvicecommunicatedto an
importerby Customsin eitherdocumentaryor electronicform containastatementas
to theactualamountof dutypayablebeforethegoodscanbedeliveredinto home
consumption.Now, theimport entryadviceneedonly containastatementto the
effect thatthegoodshavebeenclearedfor homeconsumption,warehousingor
transhipment.

19. Paragraph(c) thenamendssubsection(4)to replacepreviousparagraph(4)(b),
(which requiresthat paymentoftheamountspecifiedin theimport entry advicebe
madebeforeCustomscanissueanauthorityto deal),with anew paragraph(b~which
simplyrequiresthepaymentofanyduty, salestax,or otherchargesassociatedwith the
entryof goodsto bepaidbeforethosegoodswill bereleased.Theseamountsarein
fact “self-assessed”by the importerandappearon theimport entry originally
communicatedto Customs.Theamendmentto paragraph(4)(b)will requirethose
self-assessedamounts,ratherthananamountspecifiedby Customsin the import entry
advice,to bepaidbeforeanimporteris entitledto an authorityto dealwith thegoods
thesubjectofanentry.

20. Newnaragraph(h) alsorequiresthe paymentof anyadministrativecharges
associatedwith themaking of anentrybeforeanauthorityto dealcanbegiven. Such
chargesincludechargesassociatedwith theuseoftheCustomscomputersystemto
lodgeentrieselectronically;chargesthatCustomscollectsonbehalfof the
communicationsnetworkprovider;chargescollectedon behalfof other
Commonwealthagencies;aswell asanyfeespecifiedin theRegulationsfor assistance
with thepreparationof doáumentaryimport entries(seeparagraph21 below).

21. Paragraph(d) insertsanew subsection(4A) into section71B which
reintroducesthepowerto specifSjin theRegulationsan administrativechargefor
assistanceprovidedin preparingdocumentaryimport entriesfor usein aCustoms
computersystem. Thepowerto prescribesuchafeewasinadvertentlyomittedwhen
theprincipalElectronicLodgementamendmentsweremadeby theCustomsand
ExciseLegislationAmendmentAct 1992(Act No. 34 of 1992).
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Clause8 - Withdrawalof importentries

22. Thisclauseamendssection7ff oftheAct, whichdealswith thewithdrawalof
import entries,to insertanew subsection(6) to providefor certainentriesto be
deemedto havebeenwithdrawn.

23. Old section38 of theAct, whichprovidedfor thewithdrawalof import entries,
wasreplacedby new section71F whentheprincipal ElectronicLodgement
amendmentsweremadeby the CustomsandExciseLegislationAmendmentAct 1992
(Act No, 34of 1992). Newsubsection7lF(6~is in similar termsto old subsection
38(3)andprovidesamechanismwhere,if dutyhasnot beenpaidwithin 30 daysofan
entrybeinglodged; theCollectorhasgivennoticerequiringthepaymentwithin a
periodspecifiedin thenoticeandattheexpirationof that period duty still hasnot been
paid,thenthe entryis takento bewithdrawnundersubsection71F( I).

24. This amendmentis takento havecommencedon 1 September1992,thedateof
commencementofthe principalElectronicLodgementamendments(seeClauseNote
2, paragraph3). Theamendmentwill solve theproblemofentrieswhich have
remainedunpaid,cloggingup the entryrecordonthe COMPILE computerdatabase.

Clause9 - Repealof section151

25. Thisclauserepealssection151 ofthe PrincipalAct asaconsequenceof the
insertionof the newDivision IA of PartVIII by Clause10 below.

Cause10 - Insertionof new Division

26. Thisclauseinsertsanew Division IA in PartVIII of thePrincipalAct dealing
with rulesof origin for preferenceclaimgoodsasfollows:

Division IA - Rulesof origin ofpreferenceclaim goods

Newsection153A - PurposeofDivision

27. This sectionoutlinesthepurposeoftheDivision assettingout the rulesfor
determiningwhethergoodsarethe produceormanufactureof countriesotherthan
Australiawhenclaimingapreferentialrateof duty in respectof thosegoodswhen
imported(newsubsectionsI53A(’l) and(2)). The sectionalsodirectsthereader’s
attentionto certaindiagramsandexplanatorynoteswhich illustratethe operationof
therulesof origin in their applicationto NewZealand(newsubsectionI 53A(3)).

Newsection153B- Definitions

28. Thissectiondefinescertainexpressionswhichappearin therulesof origin for

thepurposesof Division IA. In particular,
‘preferenceclaim good?meansgoodsthat areclaimedto be theproduceor
manufactureof apreferencecountryupontheir entryfor homeconsumption;
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‘allowable factory cost’ and ‘total factory cost’, in relation to preference
claim goodsis the sumof certain allowable expenditure provided for in new
sections153C, 1530, l53F and153&,

‘factory’ and ‘manufacturer’ are definedby referenceto the last processin the
manufactureofthe preference claim goods;

‘materials’ are essentiallydefined asall inputs into the manufacturing process
(other thanthosetreatedasoverheads),used or consumedin themanufacture
of thepreference claim goods. They alsoinclude the inner containers in which
thegoodsare packed(other thanshipping or airline containers,palletsor
similararticles).

Newsection 153C - Total expenditureof factory on materials

29. In order to gainthe benefitof apreferentialrate of duty it is first necessaryto
establishthatthegoodsin questionare the produce or manufactureof acountry in
respectof which preferential duty rates apply. One wayin which preference claim
goodswill be regardedasthe manufacture of aparticularcountry is if the last process
in their manufacturetakesplacein the particularcountry~j~4having regard to their
quaIil~dngarea(definedin newsection153B),their allowablefactorycostis not less
than the specifiedpercentageof their totalfactorycost. This rule can be termedthe
‘percentagerule’, andis provided for in new sections153M and I 53Nand in n~
subsections153J(2).153L(2), 153P(2)and153Q(2).

30. ‘Total factorycost’in relationto preferenceclaim goods,is the sumof the
allowableexpenditureon labourandoverheadsby thefactorywherethe lastprocess
ofmanufactureoccurredtogetherwith the totalexpenditure of that factory on
materials in respectofthe goods.

31. As partof that equation,new section153C provides amechanismfor
calculatingthe total expenditureofthefactoryon materials,in conjunctionwithn~w
section15Th (referredto in theseNotesat paragraphs38 - 40 below). It provides that
it is the cost to the manufacturerof the materialsin theformtheyare receivedat the
factory,worked out under section 153E.

The emphasisontheform in which the materialsare receivedinto the factory is
intended to make clearthatin determiningthe origin and costof particular
materials to themanufacturer, it is the origin andcost of materialsin that
particularformthat is importantratherthanthatrelating to what mightbe the
raw ingredientsofthematerialreceived into thefactory.

Newsection153D - Allowable expenditure of factory on materials

32. This sectionprovides the mechanismfor calculatingtheallowableexpenditure
of the factory on materialsasa componentofallowable factory cost, for the purposes
of the ‘percentagerule’ referredto earlier in the clausenote for newsection 153C (see
paragraph27 above).
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33. The allowable expenditure ofthe factoryon materialsdiffers accordingto the
sourceofthe materials receivedat the factory. Detailsof the allowable expenditure in
eachcaseareasfoHows:

If preference claim goodsarewholly or partly manufactured from materials
importedfrom outsidethe qualifying area (other thangoodswholly
manufactured from unmanufactured raw products) there is no allowable
expenditure of the factory onthoseparticularmaterials (new subsection
153D(2)). An exampleoftheapplicationof thisrule is illustrated in Diagram 2

in new ScheduleVII of the Principal Act via Plants 1, 4 and 7.

If preferenceclaim goodsare wholly or partly manufactured from
unrnanufacturedraw products (defined in section4 of the Principal Act), of a
country inside the qualifying area,the allowable expenditure is the cost to the
manufacturer ofthosematerials, worked out under section 15311 (n~w
subsectionI 53D(3)).

If preferenceclaim goodsare wholly or partly manufactured from particular
materialsand, asa result of aprocessor processesof manufacture within the
qualifying area there is incorporatedin thoseparticular materials other
contributingmaterialsimported from outsidethe qualifying area, the allowable
expenditureonthe particular materials (in the form they are received at the
factory) doesnot include any part ofthe costattributable to the contributing
material(in theform it wasreceived by themanufacturerwhoperformedthe
first processofmanufacturewithin the qualifying area)- (newsubsection
I 53D(4~).

- The application of this rule is illustrated in Diagram 2ofn~i
ScheduleVII of thePrincipal Act by referenceto thePlant 2, 5 and 7
example. It is arule intendedto ensurethatonly the value addedto
preferenceclaim goodswithin the qualifying areawill count towards
establishinggroundsfor preferentialtreatmentof thegoodsin question,
with the exceptionof the qualification in newsubsection153D(6)
below.

34. New subsectionI 53D(5) provides thatfor the purposesof subsection1 53D(4),
Waninterveningexportationto a placeoutsidethe qualifying areaoccursin respectof
contributingmaterial prior to its incorporation in particular materials, subsection
I53D(4) applies to thosecontributing materials on reimportation asif they had been
imported for thefirst time.

35. New subsectionI 53D(6)providesan exceptionto thegeneralrule in
subsectionI 53D(4)excludingcostsincurredin relation to contributing material
outsidethe qualifying area. This exceptionrelates only to NewZealandandprovides
that if the valueaddedto particular materials in NewZealand constitutes at least 50%
ofthe total expenditure ofthe factory onmaterials,thendespitetherule in subsection
153D(4),the allowable expenditurecan include the totalexpenditure of the factory on
materials; that is, inclusive ofthe costof contributingmaterialsfrom outsidethe
qualifying area.
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Theapplication of this rule is illustratedin Diagram2 ofnew ScheduleVII of
the Principal Act by referenceto the Plant3, 6 and7 example.

36. NewsubsectionI 53D(7)is intendedto contributeto thefulfilment of
Australi&s obligationsunderthe Kyoto Convention. It allows any rawmaterial thatis
recoveredfrom wasteor scrapgeneratedfrom materialwhichundergoesaprocessof
manufacturein acountry, to be treated asif it weretheunmanufacturedrawproduct
ofthatcountry(regardlessof theactualsourceof theoriginal materialthatunderwent
theprocesswhichresultedin the wasteor scrap).

37. New subsectionI 530(8)requiresyou to disregardanytranshipmentof
materialsthatoccurs,for the purposesof determiningthe countryfrom whichthe
materialswereexported.

New section153E- Calculationof thecostof materialsreceivedatafactory

38. Thissectionsetsout the rulesfor workingout the costof materialsin theform
they arereceivedat a factory,for thepurposesof newsectionsI 53CandI 530
(paragraphs29 and32 of theclausenotesaboverefer).

39. Thegeneralrule is thattheeligible costwill betheamountpayableby the
manufacturerin respectofthe materialsin theform theyare receivedatthefactory
wherethelastprocessof manufactureoccurs(pewsubsection15311(2)). In essence
thiswill bethe invoiceprice of the materialsinto the factoryandwill thereforeinclude
anyfreight payablein respectof the materialsandanyprofit componentforming part
ofthe pricepayablefor the materialsatthatpoint. Theeligible costto the
manufacturerdoesnot however,includeanycustomsor exciseduty, salestax, goods
andservicestax, anti-dumpingorcountervailingduty imposedon thematerialsby a
country in thequalifying area(p~~subsection153E(3)). Suchdutiesimposedby
countriesoutsidethequalifying areaare in anycaseexcludedby the operation ofnew
subsection1530(4)(paragraph33 aboverefers).

40. New subsectionsI 5311(4)- (7) areanti-avoidanceprovisionsthat areintended
to preventimportersof preferenceclaimgoodsfrommanipulatingthecostof materials
soas to meetthe ‘percentagerule’ andtherebyobtainapreferentialrateofduty.

Newsection 153F- Allowableexpenditureof factory on labour

41. Thissectionprovidesthemechanismfor calculatingtheallowableexpenditure
of thefactoryon labourasacomponentof’allowable factorycost’ and‘total factory
cost’, for thepurposesof the‘percentagerul& referredto in paragraph29 of these
Noteson Clauses.

42. Theallowableexpenditureis thesumofthepartof eachprescribedcost
incurredby themanufactureron labour,in relationto themanufactureof preference
clalmgoods,whichcanbereasonablyallocatedto thatmanufacture.Theregulations
prescribingspecificitemsof costmayalsospecifythemarmerofworking out thatcost
(p~ewsubsectionI 53E(2) refers).
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Newsection153(3- Allowable expendkureof factory on overheads

43. This sectionprovidesthe mechanismfor calculatingthe allowableexpenditure
of the factoryon overheadsasacomponentof’ailowable factory cost’ and ‘total
factory cost’, for the purposesof the ‘percentagerule’ referred to earlier. The
mechanismis sufficiently explainedin theclausenotefornew section153F,paragraph
42 above.

Newsection153ff - Unmanufactured goods

44. This sectionprovidesthat goodswhichareclaimedto be theproduceof a
countryaretheproduceof that countryif theyareits unmanufacturedraw products.
Thelattertermisdefinedin section4of thePrincipalAct. Thisprovisionis a
restatementof therule whichpreviouslyappearedin subsection151(5)of the Principal
Act.

Newsection153J- Manufactured goodsoriginating in New Zealand

45. Thissection,togetherwith newsections1 53L, - 1 53Q are largely restatements
oftherulesoforigin previouslyappearingin section151 with regardto particular
preferencecountries.

46. Goodsclaimedto bethemanufactureof NewZealandwill be soregardedif
theymeeteitherof tworulessetout in the newprovision:the‘wholly manufactured
rule’ or the‘percentagerul&, asfollows:

the‘wholly manufacturedrule’ - new subsection1533(1)

Goodsclaimedto be themanufacture of NewZealand are its manufactureif

theyarewhollymanufacturedin NewZealandfrom oneor moreof:

- unmanufacturedrawproducts;
- materialswholly manufacturedin Australiaor NewZealandor Australiaand

NewZealand;
- materialsimportedinto NewZealandthattheComptroller-Generalhas

determined,by Gazettenotice,to bemanufacturedraw materials ofNew
Zealand.

the‘percentagerule’ - newsubsections1531(2)and(3)

Goodsclaimed to be the manufactureof NewZealandarealsoits manufacture

if
- the lastprocessin theirmanufacturewasperformedin NewZealand; ~n4

- havingregardto their qualifying area,their allowablefactory costis not less
than50% (or anothergazettedpercentage,if relevant)oftheir total factory
cost.
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Thequal4fyingareain thiscaseis NewZealandandAustralia(seethe
definitionof ‘qual(fyingarea’innewsection153B).

New section153K - Modilication of section 153J in specialcircumstances

47. ThissectionimplementstheagreementbetweenAustraliaandNewZealandas
partofthe 1992 CER Review;that,in recognitionof difficulties whichmayarisewhen
unforeseencircumstances(suchasanadversemovementin exchangerates),resultina
shipmentfailing to qualifyunderthe ‘percentagerule’, AustraliaandNewZealand
agreeto apply a“margin of tolerance” of2 percentagepoints. This meansthat if the
allowablefactorycostofthepreferenceclaimgoodsgetsto 48%it will bedeemedto
have metthe (50%) percentagerule.

48. The “marginof tolerance”poweris exercisableby the Comptrollerby wayof
determinationwhichmaybe revokedatanytime(newsubsectionsI 53K(2)and(3)
refer).

New section153L - Manufacturedgoodsoriginating in PapuaNew Guineaor a
ForumIslandCountry

49. GoodsclaimedtobethemanufactureofPapuaNewGuineawill be so
regardedif theymeeteitherof two rulessetout in thenew provision:the ‘wholly
manufacturedrule’ or the‘percentagerule’, asfollows:

the ‘wholly manufacturedrule’ - new subsection153111)

Goodsclaimedto bethemanufactureofPapuaNewGuineaare its
manufactureif theyare whols5~’manufacturedin PapuaNewGuineafrom one
or more of:

- unmanufacturedrawproducts;
- materialswholly manufacturedin Australiaor PapuaNewGuineaor
AustraliaandPapuaNewGuinea;
- materialsimportedinto PapuaNewGuineathattheComptroller-Generalhas
determined,by Gazettenotice,to be manufacturedraw materialsof Papua

New Guinea.

the‘percenta#erule’ - new subsection153112)

Goodsclaimedtobethemanufactureof PapuaNewGuineaarealsoits

manufactureif

- thelastprocessin their manufacturewasperformedin PapuaNewGuinea;

and

- havingregardto their qualifying area,their allowablefactory costis not less
than50%(or anothergazettedpercentage,if relevant)oftheir total factory
cost.
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SO. Goodsclaimed to be the manufactureof aForum Islandcountrywill be so
regardedif theymeetthe ‘percentagerule’ setout in subsectionI 53L(2) above,but
with thelast processoccurringin theForumIslandCountryratherthanPapuaNew
Guinea

51. NewsubsectionI 53L(3~qualifiesthegeneralrulesoutlined above,if the
preferenceclaimgoodsarepartlymanufacturedfrom materialsofNewZealandorigin
which, if importedintoAustraliaattracta “Free” rateof duty. In thatcasethegoods
will beof PapuaNewGuineaorForumIslandorigin if thePapuaNewGuinea/ Forum
islandcontentis at least25% oftotal factorycost(providedthattheoverall
percentagerule in new subsection153L(2)hasbeenmet). In otherwords,it allows
NewZealandsourcedmaterialto contributeto PapuaNewGuinea/ ForumIsland
origin.

• Th�qualifyingareain thiscaseisPapuaNewGuinea,ForumIsland
Countries,NewZealandandAustralia (seethedefinitionof‘qualifying area’
in newsection153B,l.

Newsection153M - Manufacturedgoodsoriginatingin aparticular Developing
Country

52. Goodsclaimedto bethe manufactureofaparticularDevelopingCountrywill
be soregardedif they meetthe‘percentagerule’ asfollows:

• the last processin their manufacturewasperformedin that country;~n4

• havingregardto their qualifying area,their allowablefactorycostis notless
thanSO%oftheirtotal factorycost.

• Thequalifyingareain thiscaseistheDevelopingCountry,PapuaNew
Guineg ForumIslandCountries,theotherDevelopingCountriesand
Australia(seethedefinition of ‘qua4fyingarea’in newsection153B,).

Newsection15314- Manufactured goodsoriginating in a DevelopingCountry
but not in any particular DevelopingCountry

53. Goodsclaimed to bethe manufacture of a DevelopingCountry, but not ofany
particularDevelopingCountry, will be soregardedif they meetthe ‘percentagerule as
follows:

the lastprocessin their manufacturewasperformed in PapuaNewGuineaor a
Forum Island Country; ~4

theyarenot themanufacture of PapuaNewGuineaor aForum Island Country
under section153L;@n4

• having regard to their qualifying area, their allowable factory costis not less
than50% oftheir total factory cost.
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• Thequalifying areain thiscaseis PapuaNewGuinea,ForumIsland
Countrtes,the otherDevelopingCountriesandAustralia (seethe definition of
‘qualifyingarea’ in newsectionJ53B,1.

Newsection153?- Manufactured Goodsoriginating in Canada

54. Goodsclaimedto bethemanufactureof Canadawill be soregardedif they
meeteitherthe\vholly manufacturedrule’ in relationto AustraliaandCanada(new
subsectionI53P(2)refers)or the‘percentagerule’, providedalsothatthepreference
claimgoodshavenot beentranshipped(newsubsection153W1) refers). In relationto
satisfactionofthe‘percentagerule’:

• thelast processin their manufacturemusthavebeenperformedin Canada;~4

• havingregardto their qualifyingarea,their allowablefactorycostmustbeat
least75%oftheir total factorycost(if thegoodsareof akind commercially
manufacturedin Australia)or 25%of their total factorycost(if thegoodsare
of akind not commerciallymanufacturedin Australia).

55, Thenotionofcommercialmanufactureis dealtwith in newsection 1 53R
below.

• Thequalifyingareain thiscaseis CanadaandAustralia(seethe definition of
‘qualifyingarea’in newsection1538).

Newsection153Q- Manufactured goodsoriginatingin acountrythat is nota
preferencecountry

56. Goodsclaimedto bethe manufactureof acountrythat is not apreference
countrywill beso regardedif theymeeteitherthe ‘wholly manufacturedrul& in
relationto Australiaandthatcountry(newsubsection153Q(1)refers)or the
‘percentagerule’ (newsubsectionI 53Q(2) refers),asfollows:

• the ‘wholly manufacturedrule’ - newsubsectionI 51Q(I)

Goodsclaimedto bethe manufactureofacountrythat is not apreference
countryareits manufactureif theyarewhollymanufacturedin thatcountry
from oneor moreof:

- unmanufhcturedrawproducts;
- materialswholly manufacturedin Australiaor thecountryor Australiaand
thecountry;
- materialsimportedinto thatcountrythat theComptroller-Generalhas
determined,by Gazettenotice,to bemanufacturedrawmaterialsof the
country.
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the‘nercentagerule’ - new subsectionsI 530(2’)and(3’)

Goodsclaimedto bethemanufactureof acountrythat is not apreference

countryarealsoits manufactureif:

- thelastprocessin their manufacturewasperformedin that country;~nii

- havingregardto their qualifying area,their allowablefactorycost is atleast
75% oftheir total factorycost(if thegoodsareof akind commercially
manufacturedin Australia)or 25% oftheir total factorycost(if thegoodsare
of akind not commerciallymanufacturedin Australia).

57. Newsubsection1530(4)providesthatin thecaseof ChristmasIsland,Cocos
(Keeling) IslandsandNorfolk Islandthepercentagereferredto in subsectionI 53Q(3)
will be 50%(commerciallymanufactured)and25%(non-commerciallymanufactured)
ratherthanthehigher percentagesotherwisespecified.

Newsection153R- Are goodscommerciallymanufacturedin Australia?

58. This sectionprovidesthattheComptrollermaydetermineby Gazettenotice,
thatgoodsofaspecifiedkind are,or arenot, commerciallymanufacturedin Australia
for thepurposesof newsections153Pand 153Q.

Newsection153S- Ruleagainstdoublecounting

59. Thissectionis intendedto ensurethat in calculatingtheallowablefactorycost
or total factorycostof preferenceclaim goods,relevantcostsare not takeninto
accountmorethanonce.

Newsection153T- May be different rulesof origin for anti-dumpingpurposes
sofaras New Zealandis concerned

60. Thissectionis arestatementoftheprovisionthat previouslyappearedin
subsections151(I4A) and (14B) in relationto thedeternilnationoftheoriginof goods
for anti-dumpingpurposes.

Clauses11,12 and 13 -Powerof officers to inspect commercialdocumentsin
certaincircumstances
Powerof officers to inspectcommercialdocumentsin other
circumstances
Commercial documentsto be kept

61. Theseclausesprovidefor relatedamendmentsto sections2I4AA, 214ABand
240,respectively,oftheAct to extendtheaudit powers,commercialdocument
keepingobligationsandpenaltiesin thosesectionsto goodsdeliveredinto home
consumptionwithoutentryundersections69 and70 of that Act. Theextensionofthe
powersandobligationsis necessaryasa consequenceof theElectronicLodgement
amendmentsto theimport entryregimein theCustomsandExciseLegislation
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AmendmentAct1992(Act No. 34 of 1992),which createdanewconceptof “returns”
for certain goodswhich are deliveredintohomeconsumptionwithoutentry.

62. Section39 ofAct No. 34 amendedsection214AAof the Act to refer to the
newimport entryprovisionsto which the power relates. Section214AA specifically
tiestheauditpowerto goodsfor whichanauthorityto dealhasbeen given under
section71B after theyhavebeenentered.Sections69 and71 of thenew import entry
regimepro~idetbr deliverywithoutentry of certainclassesof goodsknown as‘like
customable’ and‘specialclearance’goodswith the permissionof an officer of Customs.
In thesecasesno authorityto dealis evergivenundersection71B, but a return is
requiredto begivento Customswithin a specifiedamountoftime after the goodshave
beendelivered(paragraphs69(5)(c) and70(7)(a)of the Act refer).

63. In both thesesituationsno entry is evermadein relationto thegoods,and
despitethefact thatreturnsundersection69 and70 containexactlythesame
informationasan entry,therewasnoability to audit thecommercialdocumentswhich
wouldsupportthatinformationbecausesection214AAonly referred to goodswhich
hadbeenauthorisedto be takeninto homeconsumptionundersection71B.

64. Likewise,theadditionalaudit powersin section214AB(2)only appliedto
commercialdocumentswhichrelatedto goodswhich had been entered, and the
obligationto keepcommercialdocumentsin section240 only relatedto documents
necessaryto enabletheCollector to satisfij himselfor herselfof the correctnessof the
particularsshownin anentry.

65. Clauses11, 12 and13 amend sections214AA, 21 4AB and 240respectively, to
extendthe relevant powers,obligationsandpenaltiesto commercialdocuments
relatingto goodsdeliveredinto homeconsumptionwithout entry under sections69
and 70.

66. The amendmentto section240effectedby clause13 also providesfor a penalty
of 20 penaltyunitsfor failureto complywith thefive yeardocumentretention
obligationsin newsubsection(IAA). Asnewobligations and penaltiesare createdby
this groupof amendments;theseclausesare to commence28 daysafter the dayon
which this Act receivesthe Royal Assent(seeClauseNote2, paragraph4).

Clause14 - Processingrequestsfor revocationof TCOs

67. This clauseamends Section269C ofthe Act to insertanew subsection(IA)
which requiresthe Comptroller to publish a noticein the Gazettestatingthatarequest
for revocation for a Tariff ConcessionOrder (TCO) hasbeenlodged; the date on
which it was lodged;andthe TCO number to which the requestrelates.

68. This amendmentis considerednecessary,asthe effective date of adecisionto
revokea TCO is alwaysretrospective (beingthedatetherequestfor revocationwas
lodged- subsection269SC(6)refers), and importers should be put on noticethata
particularTCO is at risk and theymay be requiredto pay duty at a later stageshould
the decisionon therequestfor revocation have the result of the TCO not being in force
on theday thegoodswereentered for homeconsumption.



15

69. Thechangedoesnot affect in anyway the grounds upon which a decisionon
sucha requestwill be madeby theComptroller; it merely puts importers on noticethat
aparticularTCO is at riskfrom aparticulardate.

Clause15 - Effect of revocationon goodsin transit and capital equipment on
order

70. Section26950of the PrincipalAct makesprovision for TCOsto continueto
applyto certaingoodsalreadyin transitto Australiaor capitalequipmenton orderat
the timeaTCO is revoked. Section26950currentlyonly refersto TCOsrevoked
undersubsection269SC(3). Thatsubsectionis theprincipal provisionunderwhich
TCOs mayberevoked,however,in certaincircumstancestheyarealsorevokedunder
subsection269SC(4). Paragraphs(a), (b)and(d) of thisclauseamendsubsection
26950(1),(2) and(4)respectivelyto insertacrossreferenceto revocationsunder
subsection2695C(4).

71. Paragraph(c) ofthisclauseflirther amendssubsection26950(4)to omit the
words“The Comptroller” and substitute“anofficer of Customs”. This amendment
allowsadiscretionto determinewhether afirm order hasbeenplacedfor capital
equipmentbeforeaTCO in relationto thosegoodsis revoked. Thediscretioncanbe
exercisedby anyofficer ofCustoms,insteadof only thosespecifically delegatedthe
power by the Comptroller, asthediscretion is onewhich needsto be exercisedby a
wide rangeof officers on a daily basis.

72. Thisclauseisto betakento havecommencedon 1 November1992,beingthe
date on which the principal changesto the Tariff ConcessionsSystemeffectedby the
CustomsLegislation (Tar~ffConcessionsandAnti-Dumping) AmendmentAct 1992
(Act No. 89 of 1992)took effect.

Clause16 - InternalReview

73. Subclause16(1)amendssection2695HofthePrincipalAct to inserta u~w
subsection(IA) whichrequirestheComptrollerto publisha noticein theGazette
statingthatarequestfor reconsiderationof adecisionthat leadsto the makingof a
TCO, or that refusesto revokeaTCO, hasbeenlodged;thedateon which it was
lodgedandtheTCO numberto whichtherequestrelates.

74. Thisamendmentis considerednecessary,astheeffectivedateofsuchdecisions
to revokeaTCO is alwaysretrospective(beingthedateof effect of theoriginal
decision),andimportersshouldbeput on noticethataparticularTCO isatrisk and
theymayberequiredto paydutyatalaterstageshouldthedecisionon therequestfor
revocationhavetheresultofthe TCO not beingin forceon thedaythegoodswere
enteredfor homeconsumption.

75. Thechangedoesnot affect in any way the groundsuponwhichadecisionon
sucharequestwill bemadeby the Comptroller, it merelyputsimporterson noticethat
a particularTCO is at risk from a particulardate.
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Clause17 - Interpretation

76. This clauseeffectsa technical amendment to subsection273F(2) of the
PrincipalAct to removeanyreferenceto Schedule5 of the CustomsTar~1fAct1987,
consequentialon theproposedrepealof that Schedulein the CustomsTariff
AmendmentBill (No. 2)1993. This changeisexpressedto commenceon the same
day asthe repealof ScheduleS commences(seeClauseNote2, paragraph6).

Cause18 - Reviewof decisionsunder theCustomsTariff Act

77. Thisprovisionamendssection27311ofthePrincipalAct, whichprovidesfor
reviewby theAdministrativeAppealsTribunalof decisionsundersection 13 ofthe
CustomsTarjffAct 1987. Section 273H currentlyrefersto adecision“of theMinister
or the Comptroller” undersection13 of thatAct, whereasonly theComptrolleris
empoweredto makedecisionsunderthat section. Thisclauseremovesthe redundant
referenceto decisionsof the Minister.

Clause19 - Insertion of newsection:

Newsection273L - Entry and transmissionof information by computer

78, New section273L providesthat if thePrincipalAct requiresor permits
information to be enteredor transmitted by computer, then that information maybe in
anencodedform chosenby Customs.Underproposedenhancementsto theCustoms
computersystem,known asEDIFICE 1, it is proposedto allowinformationto be
transmittedby codes(mainly numbers) insteadof plain text in orderto minimise
transmission charges.

79. This newprovision is to commenceby Proclamation when final refinementsof
the proposednew systemarecomplete(seeClauseNote2, paragraph 8).

Clause20-Insertion of’ newSchedule

80. This clauseinsertsa newScheduleVII in thePrincipal Act, which contains
diagrams and explanatorynotes illustrating certainoperationsof the newDivision IA
(settingout the rules of origin for preferenceclaim goods)in relation to NewZealand.

PART 3- AMENDMENT OF THE ANTI-DUMPING AUThORITY ACT 1988

Clause21 - PrincipalAct

81. This provisioncitestheAnti-DumpingAuthorityAct 1988asthe PrincipalAct
tobeamendedby this Part.

Cause22 - Anti-dumping measuresnot to apply to goodsof NewZealandorigin

82. This clauseamendssection3A ofthe Principal Act to refer to the new Division
IA of PartVIII, consequentialon the amendmentseffectedby clause10 ofthis Bill.
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Clause23 - Availability of reportsetc.of Authority

83, Thisclauseomits subsection28(1)of thePrincipalAct andinsertsn~w
subsections(1) and(IA) whichremaketherequirementsrelatingto thepublicationof
theAnti-DumpingAuthority’s reportsto theMinister andnoticesto theComptroller
undervariousprovisionsof thePrincipalAct.

84. Thenew subsection(1) provides that reports to the Minister or notices to the
Comptroller should be notified in the Gazetteand madefreely available to the public as
soonaspracticableafter the Minister hasmadeadecisionin relationto areportor
afteranoticehasbeengivento theComptroller. Theold subsection(1) requiredthe
Authorityto makereportsavailableto the public assoonaspracticableaftergiving the
reportto theMinister. This createdthepotentialfor requiringpublicationof thereport
prior to theMinister respondingto therecommendationscontainedtherein,and
consequentlythe opportunity for interested parties to lobby the Minister prior to a
decisionhavingbeenmade.

85. Newsubsection(IA) providesthat in circumstanceswhere the Authority
considersit appropriate to do so, it maymakeits reports under sections7, SA or 9 of
the Act available to the public beforetheMinister hasmadea decision. It is never,
however, required by law to makethose reports available beforethe Minister has
reacheda decision.

PART4- MISCELLANEOUS

Clause24 - Further Amendmentsof other Acts

86. This clauseprovides for the Acts specifiedin Schedule2 to be amendedasset
out in that Schedule. The proposed amendmentsare all minor technical amendments
whichcorrectdrafting errorsin theActs to whichtheyrelate.

SCIIIEDIJLE I

ThisSchedulecontainsthenewScheduleVII referredto in clause20 above. Thenew
ScheduleVII containsdiagramsandexplanatorynotesillustrating theapplicationof
thenewrulesof origin in relationto SewZealand. In particular,Diagram1 is a
decisiondiagramfor workingout whethergoodsaretheproduceor manufactureof
NewZealand. Diagram2 givesanexampleofgoodsthatarclast processedin New
Zealandto show,in particular,howallowableexpenditureon materials,allowable
factorycostandtotal factorycostareworkedout.



IS

SCHEDULE2

AMENDMENTS OF OTHERACTS

CustomsLegislationAmendmentAct1992

Paragraph21(a)

Item I correctsthe citation of thedefinition of “mining operations”in theCustoms
LegislationAmendmentAct 1992to giveproperreferenceto thedefinitionof “mining
operations”in section164of the CustomsAct1901asoriginally intended.

Paragraph21(a)of the CustomsLegislationAmendmentAct1992purportedto amend
subsection164(7)oftheAct to insert a newparagraph(d) into the definitionof
“mining operation”so thatshipstravelling to Australianportsfor repairswouldbe
eligible for dieselfuel rebatefor fuel usedto travel to andfrom oil and gasexploration
areasoffthenorth-west coastof Australia.

As the actualtermin subsection164(7) is “mining operations”,thisamendmentwas
not correctlyeffected. Thisclauseamendsthedefinitionwith effect from 18 August
1992 (beingthe commencementdateoftheoriginal amendment,whichreflectedthe
dateof theBudgetannouncement),to giveeffect to that paragraphasoriginally
intended.

CustomsLegislation(Anti-Dumping Amendments)Act 1992

Paragraph4(a)

item2 correctsthecitationofthedefinitionof”dumpingduty” in the Customs
Legislation(Anti-DumpingAmendments)Act1992to giveproperreferenceto the
definitionof”dumpingduty” in section269T4of the CustomsAct 1901asoriginally
intended.

Paragraph4(a)of theCustomsLegislation(Anti-DumpingAmendments)Act1992
amendedsection269ToftheCustomsAct 1901 to omit thedefinitionof”anti-
dumpingduty” andsubstituteanewdefinition“dumpingduty”. This amendmentwas
incorrect,astheoriginal definition in section268Treferredto “dumpingduty”, not
“anti-dumpingduty”.

Thisamendmentis to betakento havecommencedon 1 January1993,thedateof
Proclamationoftheoriginal amendment.
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CustomsLegislation(TanffConcessionsandAnti-Dumping) AmendmentAct1992

Subsection20(6)

Item 3 omits the words “subsection (4)” andsubstitutesthe words “subsection (5)” in
subsection20(6)of the Principal Act to correct acrossreferenceto aperiodof time
specifiedin the transitional provisions for the amendmentsto the Tariff Concessions
Systemamendmentseffectedby that Act.
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