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CORPORATIONSLAW AMENDMENT BILL 1994

OUTLINE

I. The Bill will facilitate the trading of new and innovativeproductson

Australian securitiesandfuturesexchanges.It will permit trading of newsecurities

and futuresindustryproductsto takeplace on a more flexible basisthanis
presentlyprovidedfor undertheCorporationsLaw!

FINANCIAL IMPACT STATEMENT

2. The Bill is notexpectedto haveanysignificant financial impacton

Government! It may lightenthe regulatoryburdenandhencereducethe costsof

Australianexchangescomplyingwith regulatoryrequirementsunderthe

CorporationsLaw by finetuningregulatory requirementsto thoseappropriatefor

the tradingof particularproducts.



SUMMARY OF KEY AMENDMENTS PROPOSEDBY THE BILL

3. Theproposedamendmentsto thedefinitionsof “securities”and“futures 4
contracts”will enableconsiderationto begiven to the tradingof newand

innovativeproductson Australiansecuritiesandfuturesexchangeson a more

flexible basisthan is presentlythecase. They will allow prescriptionby regulation

of certainagreementsundereitheror both of thedefinitionsof “securities” or

“futurescontract”.

4. Theneedfor theamendmentshasarisenbecauseof thedevelopmentof

hybridproductswhich havecharacteristicsin commonwith bothequitiesand

futuresand theresponsibilityof the Governmentto ensureadequateregulation

while not retardinginnovation.

5. Currentlysecuritiesand futurescontractsare separatelyregulated. Futures

contractsareregulatedunderthe regimesetout in Chapter8 while securitiesare
regulatedunderChapter7.

6. Theproposedamendmentswill permit theprescriptionby regulationof

certainkinds of agreementsassecuritiesor futurescontracts.They will alsoenable

theprovisionsof the CorporationsLaw governingsecuritiesand futuresmarketsto

bemodifiedto ensurethat investorsare adequatelyprotectedand that appropriate

provisionsapply to thetradingof particularproducts.The agreementsthat maybe

prescribedas“securities” or“futures contracts”are restrictedto agreementsthatare
enteredinto on a stockexchangeor a futuresexchange.Theprovisionswill not

affectothermarketssuchas theover thecounterderivativesmarkets.

7. ThisBill wasexposedfor public commentby interestedpartieson 5

September 1994. Someminor technicalamendmentsweremadeto theBill as

exposedas a result of commentsreceived.Thesearenoted in paragraph20.
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CLAUSE-BYCLAUSECOMMENTARY

ClauseI - Short title

8. Uponenactmentthe Bill will be known asthe CotporationsLczwAmendment

Act 1994.

qause2 - Commencement

9. The Bill will commenceon thedayon which it receivesRoyalAssent.

Clause3 - Futurescontract

10. Section72 is to be amendedto enablethe definition of “futurescontract” 10

beexpandedto include a kind of agreementwhich is prescribedby regulationfor
thepurposesof proposedparagraph72(1 )(ca), The needfor this amendmenthas

arisenbecauseof thedevelopmentof derivativeproductswhich have

characteristicsin commonwith both equityand futuresproducts.The agreements

thatmay beprescribedas“futures contracts”are restrictedto Chapter8 agreements
thatareenteredinto on a futuresmarketof a futuresexchange.

Ii. A ChapterSagreementis definedin section9. It is essentiallyan agreement
broadlydefined. It is linked with the term“relevantagreement”.A “relevant

agreement”(definediti section9)is anagreement,arrangementor understanding

that is formal or informal (or partly both), written or oral (orpartly both), andhas

(or hasnot) legal or equitableforce and is (or is not) basedon legalor equitable

rights.

12. Proposedsubsection72(IA) will enablethe regulationsto providethata

Chapter8 agreementprescribedfor thepurposesof paragraph72(1)(ca)is nota

futurescontractfor thepurposesof specifiedprovisionsof theCorporationsLaw or

theCorporationsRegulations.

13. Proposedsubsection72(IB) will enabletheregulationsto modify the

CorporationsLaw and the CorporationsRegulations asthey apply to prescribed

agreements.

14. Subsections72(IA) and (1B) permit the regulationsto specifyappropriate

provisionsof the CorporationsLaw including provisionsof Chapter7 andSand the

regulationsas being appropriatefor the regulationof particularprescribed

agreements.
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Clause4 - Securities

15. Section92 is to be amendedto enablethe definition of “securities”to be 4
expandedto includea kind of agreementwhich is prescribedby regulationfor the

purposesof proposedparagraph92(1 )(f). The needfor thisamendmenthasarisen

becauseof thedevelopmentof derivativeproductswhich havecharacteristicsin

commonwith bothequity and futuresproducts.Theagreementsthatmay be

prescribedas “securities”arerestrictedto relevantagreementsthat areenteredinto 4
on a stockmarketof a securitiesexchange.The meaningof the term ‘relevant

agreement’is notedin paragraph10.

16. Proposedsubsection92(lA) will enablethe regulationsto provide thata

relevantagreementprescribedfor the purposesof paragraph92(l)(f) isnota

securityfor the purposesof specifiedprovisionsof theCorporationsLaw or the

regulations.

17. Proposedsubsection92(1B) will enablethe regulationsto modify the

CorporationsLaw and the CorporationsRegulationsas they apply to relevant

agreementsprescribedunderproposedparagraph92(1 )(f).

18. Subsections92( 1A) and(I B) permit the regulationsto specifyappropriate

provisionsof Chapter7 and8 and theCorporationsRegulationsas being

appropriatefor theregulationof prescribedagreements.

Clause5 - Gamingandwageringiaws

19. Proposedsubsection778(2)will ensurethat lawsconcerninggamingor

wageringwill not preventtheenteringin to, oraffect the validity or enforceability

of, an agreementprescribedfor the purposesof paragraph92(1)(f).

20. This Bill wasexposedfor public commenton 5 September1994. As a result

of commentsreceivedthefollowing amendmentsto the Bill asexposedweremade:

in clause4 of the Bill “an agreement”hasbeenreplacedwith “a relevant

agreement”and “agreements”with “relevantagreements”.It is moreprecise

andconsistentwith theLaw generallyto usethedefinedterm “relevant

agreement”hereas “agreement”is definedonly for the purposesof Chapters6,

7 and 8 and its meaningdependson which Chapterit occursin.

In clause5 the referenceto paragraph72(1)(ca)hasbeendeleted. ltis

unnecessaryto specifypara72(1)(ca) asa Chapter8 agreementprescribedfor
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the purposesof para72(l)(ca)becomesa futurescontractand is protectedfrom

the operationof gamingandwageringlawsby section1141.
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