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SUMMARY OF KEY AMENDMENTS PROPOSEDBY THE BILL

3. The proposedamendmentswill permit the regulationsto prescribe
particularexchange—tradedagreementsandto regulatesuchagreementsas if
theywere securitiesor futurescontracts.They will enableconsiderationto be
given to the tradingof new andinnovativeproductson Australiansecurities
andfuturesexchangeson amoreflexible basisthanis presentlythe case.

4. The needfor theamendmentshasarisenbecauseof the developmentof 4
productswhich havecharacteristicsin commonwith both equitiesandfutures.

It is theresponsibilityof theGovernmentto ensureadequateregulationof such
productswhile not retardinginnovation.

5. Currentlysecuritiesandfuturescontractsareseparatelyregulated.
Futurescontractsareregulatedunderthe regimesetout in Chapter8 of the
CorporationsLaw while securitiesare regulatedunderChapter7.

6. The proposedamendmentswill permit certainkindsof agreementsto be
prescribedby regulationanda rangeof provisionsof theCorporationsLaw

governingsecuritiesandfuturesmarketsto be appliedto suchagreements.This
will providean appropriateandcomprehensiveregulatoryregimefor their
tradingandensurethat investorsareadequatelyprotected.

7. Theagreementsthatmaybe prescribedas if theywere“securities”or
“futures contracts”arerestrictedto agreementsthatareenteredinto on astock
exchangeor afuturesexchange.The provisionswill not affectothermarkets
suchas theover thecounterderivativesmarkets.

8. A draftBill similar to the presentBill seekingtofacilitate the tradingof
new andinnovativeproductson Australiansecuritiesandfuturesexchanges
was exposedfor publiccormnenton 5 September1994.
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CLAUSE-BY CLAUSE COMMENTARY

ClauseI - Shorttitle

ft 9. UponenactmenttheBill will beknown as the CorporationsLaw
F’ (SecuritiesandFutures)AmendmentAct 1994.

Clause2 - Commencement

10. TheBill will commenceon the dayon which it receivesRoyal Assent.

Clause3 - Futurescontract

11. Section72 of the CorporationsLaw defines‘futures contract’. Clause3
addsa noteatthe end of subsection72(1)drawingattentionto proposed

subsection72A(2). The notestatesthat regulationsundersubsection72A(2)
mayprovidethat specifiedprovisionsof thisLaw andthe regulationsapplyin

relationto Chapter8 agreementsto which section72A appliesas if the

agreementswerefuturescontracts.

Clause4 -. Applicationof Law to Chapter8 agreementsas if theywere futures

contracts
12. Clause4 insertsnew section72A into the CorporationsLaw. Proposed
new section72Apermitsagreementsto be prescribedfor the purposesof

paragraph72A(l )(b). Theagreementsthatmaybe prescribedunderparagraph
72A(1)(b) will be restrictedto Chapter8 agreementsthat areenteredinto on a

futuresmarketof afuturesexchange. The needfor thisamendmenthasarisen
becauseof the developmentof derivativeproductswhich havecharacteristics
in commonwith both equity andfuturesproducts.

13. A Chapter8 agreementis definedin section9 of the CorporationsLaw.
It is essentiallyan agreementbroadlydefined. It is linkedwith the term
“relevantagreement”.A “relevantagreement”(alsodefinedin section9) is an
agreement,arrangementor understandingwhetherformalor informal or written
or oral, andwhetheror not havinglegal or equitableforce andwhetheror not

basedon legal or equitablerights.

14. Proposedsubsection72A(2) will enablethe regulationsto modify the

Law in relationto Chapter8 agreementsto which the sectionapplies. In effect,
agreementsprescribedunderproposedparagraph72A(l)(b) will be regulatedin

a similarmannerto futurescontracts.
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15. Proposedparagraph72A(2)(a)will enabletheregulationsto specify
provisionsof the Law andthe CorporationsRegulationsthat are to apply in
relationto prescribedagreements.Proposedparagraph72A(2)(b)will enable
the regulationsto providethat specifiedprovisionsof theLaw andthe 1
CorporationsRegulationsdo not applyin relationto prescribedagreements.
Proposedparagraph72A(2)(c)will enablethe regulationsto modify theLaw
and the CorporationsRegulationsas applyingin relationto prescribed
agreements.

I
16. Theeffect of proposedsubsection72A(2) will be to allow the
prescriptionin theregulationsof a comprehensiveregulatoryregimefor the
tradingof prescribedagreements,as if thoseagreementswere futurescontracts.
Prescriptionof an agreementwill not havethe effectof amendingthedefinition
of “futures contract” in subection72(1)of the Law, Privateinstrumentswhich
adoptthe definition of “futures contract” in the CorporationsLaw will not be
affectedby the proposedamendments.

17. Proposedparagraph72A(3) clarifiesthattheregulationsmaymodify
provisionsspecifiedin regulationsmadeunderparagraph(2)(a) as well as

provisionsnot sospecified.

Clause5 - Securities

18. Subection92(1)of the CorporationsLaw defines‘securities’. Clause5
addsanoteatthe endof subsection92(1)drawingattentionto proposed
subsection92A(2). The notestatesthatregulationsundersubsection92A(2)
mayprovidethat specifiedprovisionsof this Law andthe regulationsapply in
relationto relevantagreementsto whichsection92A appliesas if the

agreementsweresecurities.

Clause6 - Applicationof Law to relevantagreementsasif theyweresecurities

19. Clause6 insertsnewsection92A into the CorporationsLaw. Proposed
new section92A permitsagreementsto beprescribedfor thepurposesof

paragraph92A(IXb). The agreementsthatmaybeprescribedunderparagraph
92A(1)(b) arerestrictedto relevantagreementsthatareenteredinto on a stock

marketof a securitiesexchange. Theneedfor this amendmenthasarisen
becauseof the developmentof derivativeproductswhich havecharacteristics
in commonwith bothequity andfuturesproducts. The words in brackets
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clarify thatrelevantagreementsthatmaybe prescribedmaybefutures

contracts.

20. A “relevantagreement”(definedin section9) is an agreement,
arrangementor understandingwhetherformal or informal or written or oral, and

whetheror not having legalor equitableforce andwhetheror not basedon
legal orequitablerights.

21. Proposedsubsection92A(2) will enablethe regulationsto modify the

Law in relationto relevantagreementsto which the sectionapplies. In effect
agreementsprescribedunderproposedparagraph92A(1)(b) will be regulatedin
a similarmannerto securities.

22. Proposedparagraph92A(2)(a)will enablethe regulationsto specify
provisionsof the Law andthe CorporationsRegulationsthat areto apply in
relationto prescribedagreements.Proposedparagraph92A(2)(b) will enabLe
the regulationsto providethat specifiedprovisionsof theLaw andthe

CorporationsRegulationsdo not apply in relationto prescribedagreements.
Proposedparagraph92A(2)(c)will enabletheregulationsto modify the Law
an4the CorporationsRegulationsas applying in relationto prescribed

agreements.

23. The effectof proposedsubsection92A(2)will be to allow the
prescriptionin theregulationsof acomprehensiveregulatoryregimefor the

tradingof prescribedagreements,as if thoseagreementsweresecurities.
Prescriptionof anagreementunderproposedsubsection92A(2) will not have
the effectof alteringthebasicdefinition of “securities” in theCorporationsLaw.
Privateinstrumentswhich adoptthe definitionof “securities” in the

CorporationsLaw will not be affectedby the proposedamendments.

24. Proposedparagraph92A(3) clarifies thatthe regulationsmaymodify
provisionsspecifiedin regulationsmadeunderparagraph(2)(a) as well as
provisionsnot sospecified.

Clauses7 and8 - Gamingandwaneringlaws

25. Proposedsubsection778(2), to be insertedby clause7, will ensurethat

laws concerninggamingor wageringwill not preventtheenteringinto, or affect

the validity or enforceabilityof, an agreementprescribedfor thepurposesof
paragraph92A(1)(b).
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26. Proposedsubsection1141(2),to beinsertedby clause8, will ensurethat
laws concerninggamingor wageringwill not preventtheenteringinto, or affect

the validity or enforceabilityof, an agreementprescribedfor thepurposesof
paragraph72A(1 )(b). 1
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