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CUSTOMS TARIFF AMENDMENT
BILL (NO.2)1997

OUTLINE

Thepurposeofthis Bill is to amendtheCustoms
Act1901.

Theamendmentsdealwith thedeterminationof
normalvaluesofallegedlydumpedgoodsfrom
developingcountriesthatarein theprocessof
transitionto amarketeconomy.

On 12 March 1997 thethenMinisterfor Small
BusinessandConsumerAffairs madeastatement
on thesematters.

Thegovernmentintroducedits own measureon
thesematterson 25 June.
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CustomsLegislation (Economiesin
Transition) AmendmentBill 1997

Noteson Clauses

Clause1 - Shorttitle

Thisclauseprovidesthattheshorttitle oftheAct
wouldbeCustomsLegislation(Economiesin
Transition)AmendmentAct1997.

Clause2 - Commencement

Subclause(1) providesthattheAct would come
intooperationon adayto be fixedby
Proclamation.Thiswouldallow theGovernment
to ensurethatnecessaryregulationscanbemade
to complementtheprovisionsofthebill.

Thisprovisionis subjectto thestandardprovision
whichwouldmeanautomaticcommencement6
monthsafterRoyalAssent,evenif aproclamation
hasnotbeenissuedfor thecommencementofthe
provision (subclause2(2)).

Clause3- Schedule



This clauseis theformalenablingprovisionfor
theScheduleof this Act. It providesthatthe
CustomsAct1901 is amendedin accordancewith
theprovisionsoftheapplicableitemsofthe
Schedule.
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SCHEDULE - AMENDMENT OF THE
CUSTOMSACT1901

Item 1

This iteminsertsnewsubsections(5D) to (5G)
into section269 TAC oftheCustomsAct.

Section269TACoftheCustomsAct1901
providesfor theassessmentofthe ‘normalvalue’
ofimportedgoods,forthepurposeofdetermining
whetherthegoodshavebeenexportedto Australia
at lessthanthatvalue(therebydumped).

Thenewsubsections269TAC(SD),(5E), (5F) and
(5G) setout thespecialapproachCustomsandthe
Anti-DumpingAuthority (theAuthority)mayuse
in determiningnormalvaluesfor allegedly
dumpedgoodsfrom countriesthat arein the
processoftransitionto amarketeconomy.

Thestructureofsection269TAChasbeen
describedasestablishingahierarchyof
methodologiesby whichnormalvaluesare
determined.Investigatingauthoritiesmust
progressivelywork througheachoftheprescribed
methodologiesuntil apointis reachedatwhicha
normalvaluecanbedetermined.
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Until the latterpartof lastyearsubsection
296TAC(4)wasutilisedby investigating
authoritiesto ascertainnormalvaluesfor goods
exportedfrom economiesin transition,for
exampleChina,by referenceto information
obtainedin a ‘surrogate” country.In November
of lastyearCustomsobtainedlegal adviceasto
thescopeofsubsection269TAC(4).Thatadvice
confirmedthatthesectionwasseverelylimited in
its application.Its stringenttestsrequirethatthe
Governmentofthecountryofexporthasatleasta
substantialmonopolyofall ofthetradeofthe
country- notjust in termsofthegoodsunder
investigation,AND mustalsosubstantially
influencethedomesticpriceofall goodsin that
country.

Therefore,althoughthegovernmentsof
economieswhicharein astateoftransitionfrom a
commandeconomyto amarketeconomymaystill
maintaincontrolsoverthedomesticsellingprices
ofa significantnumberofsensitiveproducts,it
cannotbesaidthattheextentofthecontrolfalls
within theambitofsubsection296TAC(4).
Clearly, in sucheconomiesthegovernmenthas
movedfrom apositionin which it maintaineda
substantialmonopolyover all ofthetradeofthe
country. 4
As subsection296TAC(4)canhaveno further
applicationto economieswhich areconsideredto
be in transitionfrom a commandeconomyto a
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marketeconomy,thedeterminationofthenormal
valuesfor exportsfrom sucheconomies,asa
matterof law,mustbemadein accordancewith
theremainingprovisionsofsection269TAC.
Theseprovisionsdo notdistinguishbetween
“marketeconomies”andthosewhich are
consideredto be “in transition“. Therefore,
normalvaluesfor exportsfrom economieswhich
areconsideredto bein transitionfrom a command
economyto amarketeconomymustbe
ascertainedby theapplicationofthesame
methodologiesthatarerequiredto beappliedin
theascertainmentofnormalvaluesfor exports
from countriessuchastheUnitedStatesof
AmericaandGermany.Thatis, thereis presently
no flexibility availablefor investigating
authoritiesto treatexportsfrom economieswhich
arein transitiondifferently from exportsfrom
othercountries.

Investigatingauthoritiesrequiretheflexibility to
proceedto amethodologysimilar to thatprovided
in s.269TAC(6)(ie haveregardto all relevant
information)assoonastheyaresatisfiedthatthe
domesticsellingpricesofthegoodsunder
considerationaresubjectto governmentcontrol.
Theproposedamendmentthereforeaimsto confer
suchflexibility uponCustomsandtheAuthority.



Item 3-Subsection269TAC(6) a
This item effectsaconsequentialamendmentto
subsection269TAC(6),theexisting “all relevant
information”provision,to excludeits application
whennewsubsection(5D) applies.

Item 4- After subsection269TAC(7)

This item introducesnewsubsection269TAC(7A)
whichallows theMinisterto continueto useother
provisionsin section269TAC [otherthan
subsections(4) and(5)] in relationto othergoods
exportedto Australiafrom aparticularcountry
wherethenewsubsection(5D)appliesto certain
goodsexportedfrom that country.Thisprovision
reflectsthepolicy thatthefocusof“ew subsection
(SD) is not on thr’ overallstatusor:. :~ssiñcationof
theeconomyin t~iecountryofexportbuton the
domesticselling pricesofthegoodsunder
considerationwhenthesepricesaresubjectto
governmentcontrolorsubstantialcontrol.
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