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CORPORATELAW REFORMBILL 1992

OUTUNE

I. Theamendmentsandnewclausesto be addedto the Bill relateto:

• relatedpartytransactions;and

• corporateinsolvency.

2. A newclauseis proposedto beadded,providingfor the AustralianSecurities
Commissionin appropriatecasesto exemptdirectorsfrom theoperationof proposed
section232A (Voting by interesteddirectorof public company).

3. Theproposednewclausesand amendmentsdealingwith corporateinsolvency
dealwith fourmatters:

• thedefinitionof ‘transaction’for the purposesof proposedPart5.7B
(Recoveringpropertyor compensationfor thebenefitof creditorsof an
insolventcompany)isto beexpandedto include ‘a guaranteegivenby
thebody’;

• proposedsection443A is to bereplacedby a provisionwhichwill
confinethepersonalliability of an administratorof a company;

• a newproposedsection446Bis to be insertedto allow regulationsto
providefor a transitionfrom administrationto voluntarywinding up in
certaincases;and

• proposedsectionSSSFAis to beamendedto makeit clearthata
liquidatormay notpursueas apreferencea transactionin respectof a
secureddebt,exceptto theextentthat the securityis inadequateto
supportthetransaction.

FINANCIAL IMPACT STATEMENT

4. Thenew clausesandamendmentswill nothaveanysignificantfinancialimpact.



2.

CLAUSEBY CLAUSE COMMENTARY

Amendment1 - Effectof certaincontraventionsof this Law

5. This amendmentwill insert a referenceto proposedsection232B in section103
of theCorporationsLaw. Section 103 providesthatanactionis notrenderedinvalid
merelybecausetherehasbeena contraventionof oneof a numberof specified
provisions.

6. Amendment2 proposestheinsertionof a new section232B into the
CorporationsLaw. Proposedsection232B will allow theAustralianSecurities
Commissionto exemptcompaniesfromproposedsection232A, to be insertedinto the
CorporationsLaw by clause25. Proposedsection232A establishesa prohibitionon
directorsof public companiesvotingor being presentat Boardmeetingsin relation to
mattersin which theyhavea materialpersonalinterest.Section232B will enablethe
Commissionto grantan exemptionfrom compliancewith section232A.

7. Theamendmentmeansthata failure to complywith anyconditionimposedby
the Commissionpursuantto section232B will notrenderinvalid anythingdoneby the
directorsor thecompanypursuantto theexemptionfrom compliancewith
section232A. Thiswill protectinnocentthird partiesrelying on thevalidity of the
actionsof thecompanyandits directors.

Amendment2 - Insertionof newsection232B

8. Clause25 of theBill proposesthe insertionof a newsection232A into the
CorporationsLaw. Proposedsection232A establishesa prohibitionon directorsof
public companiesvoting or being presentat Boardmeetingsin relation to mattersin
which they havea materialpersonalinterest.The sectionprovidesthat whereasa
resultof theprohibitionthereis no quorumof directorsthemattermaybeconsidered
by thecompanyin generalmeeting.However,theremaybecircumstanceswhere,for
reasonsof urgencyor someothercompellingreason,themattershouldbedealtwith
by thedirectors,eventhoughthedirectorshavea materialpersonalinterestin the
matter.

9. Amendment2 thereforeproposestheinsertionof a newsection232B whichwill
enabletheAustralianSecuritiesCommissionto exemptdirectorsfrom section232A
in thesecircumstances.TheCommissionwill beableto exemptcompaniesfrom
section232A subjectto conditions.

Amendment3 - Definition of ‘transaction’

10. Clause29of the Bill inserts adefinition of ‘transaction’for thepurposesof
proposedPart5.7B of the CorporationsLaw. ThisproposedPartdealswith the
recoveryof propertyor compensationby theliquidatorof a companyfor the benefitof
unsecuredcreditors.Thiswill typically arisefrom situationswheretransactions
enteredinto prior to thewinding up ordercanbeattackedasunfairpreferencesor
uncommercialtransactions.Amendment3 insertsparagraph(ba) ‘a guaranteegiven
by the body’ into the definition of ‘transaction’ so as to make it quite clearthat
guarantees are transactions.
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Amendment 4 - Liability of administrator

11. Proposedsubsection443A( I) presentlyproposestheimpositionof personal
liability on an administrator for all debts, liabilities and obligations he or she incurs as
administrator.

12. Amendment4 omits proposed subsection 443A(1) and substitutes a new
proposedsubsection443A(l). The liability to be imposedon an administratorby the
new proposedsubsection443A(1)will be narrowerthan thatoriginally proposedand
will impose personal liability for debts an administrator incurs for services rendered,
goods bought and property hircd, leased, used or occupied during the performanceof
his or her functions and powers as administrator. This proposed liability is in the
same form as that imposed on receivers by section 419 of the Corporations Law.

AmendmentS - Right of indemnity

13. Amendment 5 amends proposed section 443D by omitting from paragraph
443D(a) the expression ‘liabilities andobligations’. This is consequentialon the
amendmentsintroducedby amendment4. Proposed section 443D provides for an
administratorto be indemnified in respect of his or her liability.

Amendment6 - Insertionof new section446B

14. Wherea companyis undervoluntaryadministration,but its prospectsareseento
be hopeless,proposedDivision 12 of Part5.3A of the Bill providesfora smooth
transitionto a winding-up,without the needfor a formal courtprocess.Proposed
subsection446A(1)of the Bill identifiesthreesituationswherethis summaryform of
winding-upwill be available.

15. Theremay also be othercircumstancesin which a simpletransmissionto
windingup may be appropriatethathavenot yet beenidentified. Amendment6 thus
insertsproposedsection44613 which will makeprovisionfor theregulationsto
prescribeothercircumstancesin which a companymaymovefrom administrationto
windingup, in additionto the circumstancesalreadydetailedin proposedsubsection
446A(1). Thisprovisionwill allow consultationwith theCourtsandotherinterested
partieson theexactcircumstancesin which sucha simpletransmissionwould be
appropriateandfor thosecircumstancesto bedetailedin theregulations.

Amendment7 - Insertionof ‘unsecureddebt’ in proposedsertinn 5RSPA

16. Amendment7 amendsproposedsection588FA by omittingthe word ‘debt’ in
line 21 andsubstituting‘an unsecureddebt’. Proposedsection588FAdefinesan
‘unfair preference’.Thedefinition setsout in theCorporationsLaw the conceptof an
unfairpreferencespecificallyin termsapplicableto corporateinsolvency. At present
the termis definedfor thepurposesof individual bankruptcyin theBankruptcyAct
1966andincorporatedby referenceintothe CorporationsLaw. At presenta payment
in respectof a secureddebtdoesnotamountto an unfairpreferenceexceptto the
extentthat itexceedsthe valueof thesecurity. Thisamendmentandthe following
amendmentto proposedsection5SSFAseekto maleit clear that theoperationof the
law is not being altered in this regard.
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Amendment8 - Insertionof new subsection588FA(IAI

17. AmendmentS insertsa new subsection5SSFA(IA). This amendmentwill
enableliquidatorsto attackpaymentsin respectof secureddebtsasunfairpreferences
butonly wherethesecurity’svaluedoesnot reflectthesizeof the paymentmadeor
extentof theobligationincurredby the company. This reflectsthe operationof the
presentlaw,andis necessarybecausethe amendmentof proposedsubsection
588FA(I) by amendment7 will now generallypreventtheliquidatorpursuing
paymentsin respectof secureddebts,aspreferences.






