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COMPETITION POLICY REFORM BILL 1995

AMENDMENTS AND NEW CLAUSES TO BE MOVED ON BEHALF
OF THE GOVERNMENT

OUTLINE

At the Council of AustralianGovernmentsmeetingof 11 April 1995,AustralianGovernmentsagreed
toimplementthe packageof nationalcompetitionpolicy reformsconsistingof theCompetition
PolicyReform Bill 1995(theBill) and threeinter-governmentalagreements(theConductCode
Agreement,the CompetitionPrinciplesAgreementandtheAgreementto ImplementtheNational
CompetitionPolicy andRelatedReforms)with a numberof amendmentsbeingmadetotheBill.

Thissupplementaryexplanatorymemorandumdescribestheseamendments.Theseamendments:

(a) inserta processin thenationalaccessregimefor recognisingeffectiveStateandTerritory
accessregimes;

(b) clarify the operationof newsubsection51(1)of theTradePracticesAct 1974(thePrincipal
Act) in relationto licencesissuedunderlegislation;

(c) withdrawpartof thecoverageof PartIV of thePrincipalAct in theAustralianCapital
TerritoryandtheNorthernTerritory in recognitionof theparticipationof thoseTerritoriesin the
cooperativeschemefor applyingthecompetitiveconductrulesto all businesseswithin Australia;

(d) clarify theoperationof new subsection155(7A)of thePrincipal Act which excludesStateand
Territory Cabinetmaterialfrom theambitof thecompulsoryinformationgatheringpowersin
section155 of that Act;

(e) clarify theprovisionsof thePrincipalAct which exclude non-businessactivitiesof theCrown
from thecoverageof that Act;

(f) providean exemptionfrom thecompetitiveconductrulesfor local governmentlicensing
decisionsandinternaltransactions;

(g) clarify theoperationof new section51AAA of thePrincipalAct; and

(h) makeconsequentialamendmentsto theBill.

Further,theamendmentswill alsoenabletheAustralianCompetitionTribunal(theTribunal)to
appointlegalpractitioners,andenabletheTribunalRegistrarto engageconsultants,to assistthe
Tribunalwith its reviewrole underPartslilA andIX of thePrincipalAct.

FINANCIAL IMPACT STATEMENT

Theseamendmentsprovidea processfor the recognitionof effectiveStateandTerritory access
regimeswhich hasthepotentialto increasetheworkloadof NationalCompetitionCouncil(the
Council) andtheCommonwealthMinister.
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TheTribunalwill receiveextrafunding to enabletheappointmentof legalpractitionersandthe
engagementof consultants.

ABBREVIATIONS

Thefollowing abbreviationsareusedin this supplementaryexplanatorymemorandum:

Bill: CompetitionPolicyReformBill 1995

Commission: AustralianCompetitionandConsumerCommission

Council: NationalCompetitionCouncil

PrincipalAct: TradePracticesAct 1974

Tribunal: AustralianCompetitionTribunal
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NOTES ON AMENDMENTS

Amendments1 and 2 (Clause4)

Theseamendmentsinsertthedateof, andnamesof thePartiesto, two inter-governmental
agreementsexecutedattheCouncilof AustralianGovernmentsmeetingof 11 April 1995;namely,
theCompetitionPrinciplesAgreementandtheConductCodeAgreement.

Amendment3 (New clause5A)

Thisamendssection6 of thePrincipalAct by insertingnew subsection(2A) which providesfor a
limited withdrawalof thecurrentcoverageof thePrincipal Act in theAustralianCapitalTerritory
andtheNorthernTerritory. Thiswithdrawalof coveragein eachTerritory is conditionalupon,and
only continuesfor aslong as,theTerritory participatesfully in thecooperativeschemefor applying
theCompetitionCodeto personswithin its legislativecompetence.

Amendment4 (New clause6A)

Thisamendmentinsertsnewclause6A. Newclause6A amendsthePrincipalAct to insertnew

sections43A and43B.

Newsection43A will enablethePresidentof theTribunal(on behalfof theCommonwealth)to
appointalegalpractitionerto assisttheTribunal in relationto its reviewfunctions(for example,the
reviewof anaccessdeterminationof theCommission).

Newsection43B will enabletheRegistrarof theTribunaltoengageconsultants(on behalfof the
Commonwealth)to assisttheTribunal.

Amendment 5 (Clause13)

This amendsclause13 oftheBill.

Clause13replacesexistingsubsection51(1)of thePrincipalAct with anewsubsection51(1)and
associatedprovisions. Newsubsection51(1)permitsCommonwealth,StateandTerritory laws to
exceptconductfrom PartIV of thePrincipalAct by specifyingtheconductandspecifically
authorisingit in thelaw.

Theseamendmentsreplacenewsubsection51(lA) of thePrincipalAct andinsertnewsubsection
5 1( 1AA) to providethat whereconductis exceptedfrom PartIV undera legislatedlicensingregime,
theAct,enactmentor Ordinancewhichestablishesthe licensingregimedoesnotnecessarilyneedto
identify thepersonwho is authorisedtoengagein thespecifiedconductor thegeographical
dimensionof thatconduct. Thoseattributescanbe identifiedin licencesissuedormadeunderthe
legislation.

Amendment6 (New clause21A)

Thisamendmentinsertsnewclause21A. Thisclauseamendssection104of thePrincipalAct to
makeit clearthat regulationscanbemadewith respectto evidencein proceedingsbeforethe
Tribunal,includingtheappointmentofpersonsto assisttheTribunalby givingevidence(personally
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or by meansof a written report). Thiswill permit the makingof regulationswhich,for instance,
enabletheTribunal to commissionandreceiveexperts’reportsasevidence.

Amendment 7 (New clause24A)

Thisamendmentinsertsnewclause24A. Thisclauseamendssubsection158(2)of thePrincipalAct
to ensurethatlegal practitionersassistingtheTribunalalsoreceivetheprotectionaccordedto
personsappearingbeforetheTribunalon behalfof otherpersons.

Amendment 8 (New dause32A)

Newclause32A amendssection6 of thePrincipalAct to providethatthe provisionsof section6
(whichextendthe applicationof thePrincipalAct) do notapply to newPartlilA. Theapplicationof
PartlilA is set outwithin thatPart.

Amendments9 and 10 (Clause50)

Theamendmentsto clause50 of theBill alternewsection29D of thePrincipalAct to permitthe
CouncilPresidentto be appointedona part-timebasis.

Amendments11 to 16 (Clause54)

Amendmenttonewsubsection44B(1)

Theamendmentsinserta defmitionof ‘modifications’in new subsection44B(1) andalterthe
definitionof ‘service’ by deletingtheword ‘right’ in paragraph(e).

Amendmenttonewsections44Gand44H

ThesubstitutiOnof newsubsections44G(3)and44H(5)clarifies themeaningof thepreviousversion
ofthoseprovisions. Consequentialamendmentsaremadeto thesesectionsto facilitatethe
recognitionof effectiveaccessregimesestablishedby StatesandTerritoriesthatarePartiesto the
CompetitionPrinciplesAgreement.

Theprovisionswhich establishthis recognitionprocessaredescribedbelow.

Newsection44M(Recommendationfor a Ministerialdecisionon effectivenessofaccessregime)

Undernewsection44M, wherea StateorTerritory thatis a Partyto theCompetitionPrinciples
Agreementhasestablishedaregimefor accessto a service,the responsibleMinisterof that Stateor
Territory canasktheCounciltoconsiderwhethertheregimeiseffective. (TheresponsibleMinister
is thePremier- in thecaseof a State- andtheChiefMinister - in thecaseof aTerritory.)

In determiningwhetherthe regimeiseffective,theCouncilmustapplytheguidingprinciplessetout
in theCompetitionPrinciplesAgreement

OncetheCouncilhasappliedthoseprinciples,it mustrecommendtotheCommonwealthMinister
whethertheCommonwealthMinistershoulddecidethatthe regimeforaccessto theserviceis
effectiveandtheperiodforwhich thatdecisionshouldbe in force.
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Newsubsection44MA(Ministerial decisionon effectivenessofaccessregime)

Newsubsection44MA providesthat on receivingtheCouncil’srecommendation,the
CommonwealthMinistermustdecide,by applying theprinciplesin theCompetitionPrinciples
Agreement,whetheror notthe regimefor accessto theserviceiseffective. Newsubsection
44MA(3) requiresthe decisionto specifytheperiodfor which it is in force.

TheCommonwealthMinistermustpublishhis orherdecisionand givereasonsfor the decisionto
theresponsibleMinisterwho appliedto theCouncilfor thedecision.

Theconsequenceof a decisionby theCommonwealthMinister that aStateorTerritory regimeis
effectiveis setout in newsubsections44G(4)and44H(5A). Thesesubsectionsprovidethat where
theCommonwealthMinisterdecidesthatthe regimeapplying to aserviceiseffective,theCouncil
andthedesignatedMinisterareboundby thatdecisionwhile it is in force (ie thedesignatedMinister
cannotdeclaretheservice)unlesstheCouncilor the designatedMinisterbelievethat sincethe
CommonwealthMinister’sdecisionwaspublishedtherehavebeen:

(a) substantialmodificationsof theregime;or

(b) substantialmodificationsof theprinciplessetoutin theCompetitionPrinciplesAgreement

Newsubsection44MB(ReviewofMinisterial decisionon effectivenessofaccessregime)

Newsubsection44MB providesthattheCommonwealthMinister’s decisionisreviewableby the
Tribunalupon applicationof the responsibleMinister in writing within 21 daysafterpublicationof
theCommonwealthMinister’s decision.The reviewis areconsiderationof thematter,with the
Tribunal havingthesamepowersastheCommonwealthMinister.

Newsubsection44MC(Stateor Territory ceasingto bea parly toCompetitionPrinciples
Agreement)

Newsubsection44MC providesthat if a StateorTerritory ceasesto bea Partytothe Competition
PrinciplesAgreement,adecisionby theCommonwealthMinister thatan accessregimeof that State
orTerritory iseffectiveceasesto be in force. And, if atthat time, theCouncil, theCommonwealth
Ministeror theTribunal is consideringanapplicationby the responsibleMinisterof that Stateor
Territory fora decisionby theCommonwealthMinisterthat aregimeiseffective,theCouncil,
CommonwealthMinisteror Tribunal(asthecasemaybe) neednottakeanyfurtheractionin relation
to theapplication.

Newsubsection44MD(Registerofdecisionsand declarations)

Decisionsby theCommonwealthMinisterthat anaccessregimeiseffectivemustbeplacedon a
public registerwhich isalsoto containaccessdeclarations.

Amendmenttonewsection44ZZL(Regulationsaboutreviewbythe Tribunal)

Theregulationmakingpoweris amendedto ensurethat the regulationscanbe madefor the
appointmentof personsto assisttheTribunalby givingevidence(personallyorby meansof a written
report).
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Amendment 17 (Clause65)

Clause65 insertsnewsubsection155(7A)into thePrincipalAct. Newsubsection155(7A)protects
StateandTerritory Cabinetmaterialfrom theambitof theCommission’scompulsoryinformation
gatheringpowersundersection155 of thePrincipalAct.

Thisamendmentclarifiesnewsubsection155(7A)of thePrincipalAct to ensurethat theprotection
extendsto documentspreparedfor thepurposesof a meetingof theCabinetof aStateorTerritory.

Amendment 18 (Clause66)

Clause66 insertsnewsection 155AAinto thePrincipalAct Newsection155AAprovidesfor the
protectionof PartIV information acquiredby theCommissionpursuanttoits compulsory
informationgatheringpowersundersection155 of thePrincipalAct

Thisamendmentamendsnewsection155AAof thePrincipalAct to limit theability of Commission
officials to discloseprotectedPartIV information;Commissionofficialscannotdiscloseprotected
PartIV informationwhenperformingaCommissionfunctiondescribedinsection28 of thePrincipal
Act. (Section28 of thePrincipalAct confersinformation andresearchfunctionsonthe
Commission.)

Amendments19 to 21 (Clause76)

Clause76 of theBill insertsnewsection2B of thePrincipalAct whichprovidesthat theCrownin
right of theStatesandTerritoriesis boundby PartlY of thePrincipalAct Like theCrownin right
of theCommonwealth,theCrownin rightof the StatesandTerritorieswill only beboundby the
PrincipalAct in sofar asit carrieson a business,eitherdirectly orby an authority. Clause76 of the
Bill alsoinsertsnewsection2C of thePrincipalAct which describescertainactivitiesthat do not
‘amountto carryingon a business’.

Theseamendmentsclarify the operationof newparagraph2C( 1 )(a) of thePrincipalAct, providing
that imposingor collectingtaxes,or levies,or feesfor licencesdoesnotamountto thecarrying onof
abusiness.

Theamendmentsalsoextendtheprotectionof newparagraph2C(1)(c)(whichprovidesthat certain
activitiesinternalto theCrownin eachrightdo notamountto carryingon abusiness)to certain
transactionsinvolving non-commercialcorporationssoleandmakeit clearthattheprotectiondoes
notextendto transactionsbetweentheCrownanda commercialauthority.

Further,theseamendmentsinsertnewsection2D into thePrincipalAct Newsection2D exempts
local governmentlicensingdecisionsand transactionsinternalto local governmentfromPartIV of
thePrincipalAct.

Amendment22(Clause82)

This replacesnewsection51AAA of thePrincipalAct with aprovisionwhich makesit clearthat
PartIV is not intendedto makeStateorTerritory lawsinoperativewherethoselawsarenotdirectly
inconsistentwith PartIV.



7

This provisionis inslightly differenttermsto currentsubsection75(1)of thePrincipalAct. Despite
the differenceof wording,it isintendedtohavethesameoperationasthat subsectionwhich was
consideredby theHigh Courtin R.v. Credit Tribunal; exparteGeneralMotorsAcceptance
Corporation(1975- 1977) 137 CLR 545. In that case,MasonJ(ashethen was)statedthat
subsection75(1)indicates:

averyclearexpressionof intentionthat theTradePracticesActis notanexhaustive
enactmenton the topicswith whichit dealsandthatit is notintendedto operateto the
exclusionof Statelawson thosetopics. As suchit doesnotavoid anyinstanceof direct
inconsistency... but... it eliminatesanysuggestionof inconsistencyotherwisearising.

Amendment23 (Schedule1)

ThisamendsSchedule1 (whichcontainsthe Scheduleversionof PartlY) tomakeanamendment

consequentialupon theamendmentto section51 describedabove.

Amendments24 and 25 (Schedule3)

Amendment24 insertsaconsequentialamendmentto theEmploymentServicesAct 1994,replacing
the referenceto theTradePracticesCommissionwith theAustralianCompetitionandConsumer
Commission.

Amendment25 insertsthedateandnamesof thePartiesto the inter-governmentalCompetition
PrinciplesAgreementexecutedattheCouncilof AustralianGovernmentsmeetingof 11 April 1995.
















