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General Outhne and Financial Impact

The Child SupportLegislationAmendmentBill 1992will amend
theChild Support(Assessment) Act 1989andtheChild
Support(RegistrationandCollection) Act 1988by makingthe
following changes:

TheChild Support (Assessment)Act 1989

Eligibility ofa child subjectto a child welfare law.

Extendstheeligibility to obtainanadministrative
assessmentto parentsandrelativesofa child whois the
subjectofa child welfarelaw.

Proposalannounced:Announcedin thesecondreading
speechfor theLaw andJusticeLegislationAmendment
Bill No. 2 1991.

Financial impact:This amendmentis at nocost.

Administrativereviewofchild supportassessments.

Providesa systemofadministrativereviewfor child
supportassessmentsincluding someconsequential
changes.

Proposalannounced:1991-92Budget.

Financial impact:This amendmenthasanestimatedcost
of$Q.08min 1991-92,$ O.32min 1992-93and$ O.45min
1993-94.
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Specialprovisionsfor pensionerswith consentorders.

Ensuresthata consentdepartureorderandaconsent
orderfor paymentof child supportin theform of non
periodicamountsenteredinto by a pensioneris
scrutinisedby theRegistraroftheCourtbeforea
determinationororderis made.

Proposalannounced:Not previouslyannounced.

Financial impact:Thereis nocostin this amendmentbut
it ensuresSocialSecurityoutlaysareprotected.

Urgent maintenanceorders.

Clarifiessection139 regardingurgentmaintenance
othersandremovesananomaly.

• Proposalannounced:Not previouslyannounced.

Financial impact:This amendmentis at nocost.

Elections to end anadministrativeassessment.

- Removestheabilityof pensionersto electto endtheir
child supportliability underachild supportassessment.

• Proposalannounced:Not previouslyannounced.

Financial impact:This amendmentis at nocostandwill
ensureSocialSecurityoutlaysareprotected.

The overlappingliability provisions.

Removestheoverlappingprovisionsin section152 and
insertsaprovisionto endordersandagreementsfor a
child whenanassessmentissuesfor thechild.

Proposalannounced:Not previouslyannounced.

Financial impact:This amendmentis at nocost.
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The Child Support (Registration andCollection )Act 1988

Privatereceiptofmaintenancefor pensioners.
Allows pensionersanoptionto receiveamountsprivately

thataredueunderanadministrativeassessment.

Proposalannounced:1991-92Budget.

Financial impact:The estimatedcostofthis measureto
theAgencyis $O.GOmin 1991/92,$1.2min 1992/93and
outyearsoffsetby estimatedsavingsto Departmentof
SocialSecurityof $O•48min 1991192,$2.98min 1992/98,
$2.42min 1993/94and$2 6min 1994/95.

Child supportdebtdue to thepayeewhen enforced
overseas,theCommonweathactingasthecollection
agent

• A registeredchild supportliability is a debtdueto the
payeeandnotto the Commonwealthwhenit is being
enforcedoverseasby theCommonwealthfor thepayee.

• Proposalannounced:Not previouslyannounced.

• Financial impact:This amendmentwill haveno costbut
anunquantifiablereductionin SocialSecurityoutlays
couldfollow.

Registrar to creditpaymentagainst a registeredliability.

Broadenstherangeof nonagencypaymentsthatcanbe
acceptedby theRegistrarandcreditedagainstthe
liability of thenon custodianto theCommonwealth.

Proposalannounced:Not previouslyannounced.
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Financial impact:This amendmentwill haveno costbut
anunquantifiablereductionin SocialSecurityoutlays
couldfollow.

Paymentand recoveryofchild supportdebts.

Providestwo generalgarnishmentpowersto enablethe
Registrarto recoveramountsthat aredueto the
Commonwealth.

Proposalannounced:Not formally announced;to be
announcedin thesecondreadingspeech.

Financial impact:This amendmentis atno costbut an
unquantifiablereductionin SocialSecurityoutlayscould
follow.

Allows theRegistrarin anyproceedingunderthis Act to
havea courtsetasideor restrainthemakingof an
instrumentordispositionby a partyto defeatanorderof
thecourtor thepayertscapacityto meetpaymentsunder
a registeredliability.

Proposalannounced:Not previouslyannounced.

Financial impact: This amendmentis at nocostbutan
unquantifiablereductionin SocialSecurityoutlayscould
follow.
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THE CHILD SUPPORT(ASSESSMENT) ACT 1989

PERSONSWHO MAY APPLY

I Summaryof proposedamendment I

Li. TheBill will amendtheAssessmentAct to extend
eligibility for administrativeassessmentto parentsand
relativeswhohavethecareofchildrensubjectto a child
welfarelaw.

II Backgroundto the legislation - - .-

1.2. All childrenwho arethesubjectofa child welfarelaw
haveto datebeenexcludedfrom obtaininganorderfor
maintenanceor from applyingto theRegistrarfor an
assessmentof child support. Followinguponagreement
betweentheSocialWelfareMinistersofthe
CommonwealthandtheStates,theCommitteeof
AttorneysGeneralagreedthat thesechildrenshouldbe
eligible for maintenanceandthat it bepaidunderthe
Commonwealthjurisdiction.

1.3. To enablethis to occuramendmentsto theFamily Law
Act 1975andtheChild SupportAssessmentAct 1989
wereproposed.

I Explanationoftheproposedamendment - I
1.4. Theproposedamendmentwidenstherangeof persons

who canapplyfor administrativeassessmentto include
parentsandrelativesof suchchildren[Clause41 This
specificamendmentis necessarybecauseit is only
parentsandrelativeswho will automaticallyqualifyfor
assessment.Fosterparentsandchild welfareauthorities
donot automaticallyqualify.

1.5. Undera complementarychangeto theFamily Law Act
1975a ChildWelfareAuthority will beableto obtainan
orderfor maintenanceunderthatAct, at thediscretionof
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thecourt,for paymentto eitherafosterparent,
alternativecaregiverortheAuthority itself.

J Commencementdate I
1.6. Eligibility will extendto parentsandrelativesonly upon

eachStateandTerritory referringits powersto the
CommonwealthundertheCommonweathPowers(Family
Law - Children)Acts.

1.7. An amendmentto theChild Support(Assessment)
Regulationswill bemadeasthepowersarereferredby
eachStateandTerritory sothat eligibility is established.

I Clauseinvolved in theamendment I
Clause4:Will amendsection25 to addthepersonswho will be

eligible to receiveanassessment.
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THE CHILD SUPPORT(ASSESSMENT)ACT 1989

REVIEW OFADMJNISTRAT1VE ASSESSMENTOF
CHILD SUPPORT

L Summaryofproposedamendments

2.1. TheBill will introduceto thechild supportlegislationa
processfor theadministrativereview ofa child support
assessment.

J - Backgroundto thelegislation I
2.2. From 1 October1989custodiansof eligible childrencan

only obtainchild supportby applyingfor an
administrativeassessmentfrom theRegistrarof Child
Support. An amendmentto theFamily Law Act 1975
which tookeffectatthesametime precludedapplications
beingmadeunderthatAct to acourtfor maintenanceif
child supportcouldbeobtainedunderthe Child Support
(Assessment) Act.

2.3. In theabsenceofaprivateagreement,theonly method
thatis availableat presentto havetheassessment
reviewedis throughtheformalcourtprocessandspecific
provisionsaresetout in Division 4 ofPart7 of theAct
underwhich theycanbereviewed.A decisionto havethe
assessmentreviewedby a courtis at thecostofthe
personinitiating actionandthis canbeconsiderable.

2.4. On theroundsof equityandjusticeanadministrative
reviewprocessshouldalsobeavailableto thepartiesand
thusavoidthecostof anenforcedapplicationto a courtas
a first stepin the reviewprocess.

j - Explanationoftheproposedamendment I
2.5. TheRegistrarwill beempoweredto review

administrativeassessmentsandit will applyto all
assessments,whetheranoriginal assessmentorthe
annualre assessment,providingit is for aperiodafter30
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June1992[Clause5.98Aj. It will beavailableto both
partiesandapplicationcanbemadeatanytime during
thecourseoftheassessmentperiod[Clause&98B1. The
groundsofappealareidenticalto thegroundsalreadyset
out in thelaw atsection117(2)for thecourtandall parts
of thatwill applyto thereviewofficer. No othergrounds
canbeentertainedandanapplicationcannotproceedto
determinationunlessoneor moreofthespecifiedgrounds
existandtheRegistraris satisfiedthat it would bejust,
equitableandotherwiseproperto makea
determinationtClause5.98CJ.

2.6. TheRegistrarmayrefuseto makea determination,if in
theapplication,thegroundshavenot beenaddressedor it
wouldbeotherwisenot just, equitableandproperto make
a determinationtClause5.98F1. If thegroundshave
beenproperlyestablishedin theapplication,theother
party is to be advisedthatavalid applicationfor review
hasbeenlodgedandwill beprovidedwith acopyofthe
applicationto show thegroundsreliedupon. Theywill be
invitedto reply andmakeanyrepresentationstheythink
relevant[Clause598(J).

2.7. Thereviewwill beconductedby a Child SupportReview
Officerwhowill beengagedby theRegistrarfor that
singlepurposeandwill exercisea delegatedauthority
from theRegistrarundersection149 oftheAct to makea
determinationon theapplication[Clause5.98H1. They
will beemployedbytheRegistrarbutwill providean
independentreviewofadministrativelyassessedchild
support.

2.8. Applicationsfor reviewwill bemadeon anapprovedform
whichwill setout theprecisegroundsuponwhich a
determinationcanbemade[Clause598EJ.

2.9. Determinationsthatmaybemadearethesameasa
courtmayorderundersection118 andall those
provisionsarerepeatedin theamendmentto applyto
determinations(Clause5.98D1.

2.10. Beforeadetenninationis madethepartiesmayagree
eitherto adeterminationby consentorto a consent
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agreement[Clause5.9&JJ andif theagreementis a
valid agreementtheRegistrarmustacceptit [Clause
5.981(1. However,wherethecustodianis in receiptof an
incometestedpension,allowanceorbenefittheRegistrar
mustbesatisfiedthatit is just, equitableandotherwise
properthattheconsentdeterminationshouldbemadeor
theconsentagreementaccepted[Clause5.98K(’2)J.
Again, theexistingprovisionsthat applyto thecourtwill
applyto theRegistrar(sections117(4)to(9)) [Clauses
&98C(3) and5.98K(3)J.

2.11. Any numberofapplicationsmaybe lodgedduring the
currencyofanassessment[Clause5.98L(’flJ but the
Registrarmayrefuseto makea determinationif thereis
nonewmattersubmittedfor considerationwith any
subsequentapplication[Clause5.98L(2)J.

I Commencementdate I
2.12. Theamendmentwill applyto all administrative

assessmentsthat commenceonandafter 1 July 1992.

I Clausesinvolvedin theamendment I
Clause2: proposesthattheActproposedby theBill will

commenceon thedateit is giventheRoyalAssent
butwill applyonly to assessmentseffectivefrom 1
July 1992..

ClauseS:insertsanewPartBA afterPartSin theAct
“Departurefrom AdministrativeAssessmentof Child
Support”.
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ORDERSFOR DEPARTUREFROM ADMIMSTRATWE
ASSESSMENT

Consequentialamendments I
3.1. TheBill amendssection115 and 116 of theAct to

recognisethat anapplicationto acourtfor anorderto
departfrom anadministrativeassessmentonly appliesto
casesin whichtherehasbeenaprior administrative
reviewandthat thecourtmayonly acceptapplications
for a departurefrom anassessmentwheretheRegistrar
hasmade,or refusedto make,a determinationin respect
of theassessmentwhich is thesubjectoftheapplication.

I Backgroumclto thelegislation I
3.2. Theamendmentsproposedareessentiallyconsequential

upontheintroductionofthenewadministrativereview
processto beconductedby theRegistrar.

I Explanationof theamendments I
3.3. Theproposedamendmentsensurethateitherpartywho

wishesto haveacourt considerthe administrative
assessmentandmakeanorder,mustfirst havemade
applicationfor administrativereviewanda
determinationhasbeenmade,ornot made,asthecase
maybe,asa resultofthat process[Clause 6]. If not,the
courtcannotacceptanapplicationfor anorderfor
departure[Clause 7].

I Commencementdate I
3.4. Theamendmentwill applyto all administrative

assessmentsthat commenceon andafter1 July 1992.

1~
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I Clausesinvolved in theproposedamendment - -

Clause6: will ensurethattheonly casesthatcanproceedto
courtfor a departureorderarethosein whicha
determinationhasbeenmade,or refusedto bemade,
by theRegistrar.

Clause7: will ensurethat anapplicationcanonly bemadefor
anorder for departure to a court in respectofan
administrativeassessmentuponwhich the Registrar
hasmade,orrefusedto make,adeterminationon the
applicationfor administrativereview.
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THE CHILD SUPPORT (ASSESSMENT) ACT 1989

DIVISION 5 PART 7

ORDERSFOR DEPARTURE FROM ADMINISTRATIVE
ASSESSMENTIN SPECIAL CIRCUMSTANCES

ORDERSFOR PROVISION OF CHILD SUPPORT
OTHERWISE THAN IN FORM OF PERIODIC

AMOUNTS PAID TO CUSTODIAN

( Summaryof proposed amendments I
4.1. This proposedamendmentwill ensurethat pensioners

arenot ableto enterinto a consentorderfor departure
from anadministrativeassessmentor by a consentorder
for theprovisionofchild supportotherwisethanin the
form periodicamounts,unlesstheconsentorderis
scrutinisedby thecourt. Thereasonsfor makingthe
ordermustbeenteredin therecordsofthecourt,
togetherwith its reasonsforbeingsatisfiedtheorder
shouldbemade.

I Backgroundto the legislation I
4.2. Therearespecialprovisionsin thechild support

legislationfor custodianswhoarein receiptofan income
testedpension)allowanceorbenefit. Coupledwith the
requirementfor themto takereasonableactionfor
maintenanceundertheDepartmentof SocialSecurity
guidelines,thevastmajority ofpensionersarerequiredto
registertheirmaintenanceliabilities with theAgencyand
havetheamountspayablecollectedby theAgency.

4.3 Therearehowevertwo possibilitiesin which a pensioner
canminimisetheimpactofthechild supportlegislation
andthemaintenanceguidelines.Theymayeitherseekto
maximiseabenefitentitlementthemselvesor theycould
perhapsbesubjectedto unduepressurefromthe non
custodianto reducetheamountto bepaidby entering
intoanarrangementby consentto eitherdepartfrom the
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assessmentorto receivenonperiodicamounts(transfers
of capitaletcin lieu ofperiodiccashpayments).

4.4. Theopportunityto do this lies in thefact thatsuch
consentarrangementsarenot requiredto receivethe
scrutinyof thecourtand,asa result,reasonsdo not have
to begivenfor theconsentorder to bemadeincluding
reasonswhy thecourt is satisfiedthat it is just, equitable
andotherwiseproperto do so. The court is required to
considerthis if it makesits ownorder.

4.5. Thescopeto circumventchild supportassessmentsis
thereforepresentandhasthepotentialto nulli& the
intentionsof thelegislationin thesecases.

I Explanation of the proposed amendments I
4.6. Theproposedamendmentwill denycustodianswho arein

receiptof an incometestedpension,allowanceorbenefit
from beingableto enterintoconsentarrangementsto
departfrom anassessmentor to receiveamountsof
maintenancein theform ofnon periodicamountswithout
scrutinyof thosearrangementsby thecourt[Clauses8
and91.

4.7. Theoutcomeof thisamendmentwill beto requirethe
courtto:

(1) give reasonsfor acceptingtheconsentdeparture
arrangementandthereasonswhythecourt is satisfied
therearegroundsto departfrom theassessment
includingwhy it is just andequitableandotherwise
properto do so; and,

(2) give reasonsfor acceptingaconsentarrangementfor
thecustodianto receivemaintenancein a form otherthan
periodicamountsand thereasonswhy a statementor
statementsmadein the orderto havethe non periodic
amounteitherto becountedornot countedin any
administrativeassessmenthavebeenmade.
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I Commencementdate I
4.8. Theamendmentwill applyfrom thedatetheRoyal

Assentis given to the Child Support Legislation
(Amendment)Bill 1992[Clause2J.

I Clausesinvolved in the proposedamendments

Clause2: proposesthat theAct proposedby theBill will
commenceon thedateit is giventheRoyalAssent.

Clause& amendssection118of theAct to give effect to the
amendment.

Clause9: amendssection126of theAct to give effectto the
amendment.
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THE CHILD SUPPORT (ASSESSMENT) ACT 1989

DWISION 6 PART 7

AGREEMENTS MADE IN RELATION TO CHILDREN

I Summaryof proposedamendment I
5.1. Theproposedamendmentwill ensurethat a decisionof

theRegistrarto acceptor not accepta privateagreement
maybeappealedto a court in acasewheretheparties
cometo that agreementbeforeadeterminationis made
by theRegistraron anapplicationmadefor
administrativereviewof anassessment.

I Backgroundto the legislation I
5.2. Theamendmentis consequentialto thechangesbeing

madeto provideanadministrativereviewprocessfor
assessments.

I Explanationof theproposedamendment I

5.3. TheBill will includea decisionmadeby theRegistraron
aconsentagreementmadeby thepartiesduringthe
courseofanadministrativereview,andbeforea
determinationis madeon thatapplicationfor review, as
beingadecisionwhichmaybeappealedto a court
[Clause10).

I Commencement date I

5.4. Theamendmentwill applyto all applicationsfor review
of anadministrativeassessmentthatcommenceson and
after1 July 1992andaconsentagreementis either
acceptedor notacceptedbeforea determinationis made
on the application.
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I Clausesinvolved in theproposedamendment I
Clause.10 :amendssection132 of theAct to includeas

appealabledecisions,decisionsoftheRegistrar
madeonconsentagreementsduringthecourseof
theadministrativereviewofanassessment.



THE CHILD SUPPORT
LEGISLATION

AMENDMENTBILL
1992

22

CHAPTER 6
THE CHILD SUPPORT

ASSESSMENTACT
1989

URGENTMAINTENANCE
ORDERSAND STAY

ORDERS

Overview

Clarify section139by
ensuringordersendif
thereis no entitlement
to child supportunder
theActand removean

anomaly



23

THE CHILD SUPPORT (ASSESSMENT) ACT 1989

DWISION 7 PART?

URGENT MAINTENANCE ORI)ERSAND STAY ORDERS

I Summaryof proposedamendment - I
6.1. Theproposedamendmentis to clari1~’section139 andto

correctanapparentanomalyin theareaofurgent
maintenanceordersobtainedunderthechild support
legislation.

6.2 An urgentorderfor maintenancecanonly beobtained
undertheAct if anapplicationfor assessmenthasbeen
made.

6.3. Theamendmentwill ensurethatany suchordermade
endson thedatecontainedin theorder. In theeventthat
theRegistrarultimatelymakesadecisionrefusingto
acceptanapplicationfor assessmentandtheurgent
maintenanceorderhasnotceasedto haveeffect, it will
ceasefrom thedaytheRegistrar’sdecisionbecomesfmal
to not accepttheassessmentapplication,or thetime
whena court’sdecisionis final asto whetherthe
custodianis entitledto child supportunderan
assessmentor asubsequentappealagainstthecourt’s
decision.

I Backgroundto the legislation I
6.4. Section139needsto beclarifiedandmoreoverthereis a

needto ensurethat anurgentorderfor maintenance
undertheAct cannotcontinuein force afterall ofthe
processesto obtainmaintenanceundertheActhave been
finalisedandthereis no entitlementunderthatAct. The
presentpositionis consideredto beanomalous.

6.5. Theamendmentwill not denya custodianfrom obtaining
maintenanceasit will bealwaysopento applyto the
courtfor anorderundertheFamilyLaw Act. In the
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circumstancesoutlinedthis is theproperavenueto obtain
maintenance.

Explanationof theproposedamendments I
6.6. Section139 will beamendedby replacingtheexistingsub

section(2)with a newsubsection(2) andsections139(2A)
and(2B) sayinganordermadeundersection139 has
effectfor the period specifiedin theorderandif the
Registrarultimatelydoesnot accepttheapplicationfor
assessmentandall ofthecourtappealprocesseshave
beencompleted,theorderceasesto haveeffect [Clause
111.

I Commencementdate I
6.7. Theproposedamendmentwill applyfrom thedatethe

RoyalAssentis givento theChild SupportLegislation
(Amendment)Bill 1992[Clause21.

II - - Clausesinvolved in theproposedamendment

Clause2: proposesthattheAct proposedby theBill will
commenceon thedateit is giventhe RoyalAssent.

Clause11: amendssubsection189(2)by replacingthe
subsectionwith a newsubsectionandadding
sections139(2A)and 139(2B).
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TILE CHILD SUPPORT (ASSESSMENT) ACT 1989

PART 9 MISCELLANEOUS

ELECTION BY CUSTODIAN ENTITLED TO CHILD
SUPPORT TO ENDAI)MINISTRAT1VE

ASSESSMENT

OVERLAPPING LIABILITIES

I - -
- - . - Summaryofproposed

7.1. Thisamendmentwill denypensionersbeingableto elect
to endtheliability of acustodianto pay child support
under section 151. It will also remove the requirement
for theRegistrarundersection152 to have to offset any
amounts payable under an order of the court or an
agreement againstamounts that subsequently become
payablefor thesamechild for thesameperiodunderan
administrativeassessment.

— - - Backgroundto thelegislation I
EndLiability

7.2. A provisionhad to be provided in the Act to allow a
person to administratively stop the requirementof a
personto paychild supportif that was their wish. It
would be inappropriato to requireanyother sort of formal
proceedingto end something that had in fact startedby
the lodgment of anapplicationfor administrative
assessmentof child support.

7.8. Thereasonis to allow a quick remedywhenpeople
reconcile.

7.4. Theprovisionis however available to pensioners and for
similar reasons set out in the background to the
amendments in clauses 8 and 9 of thisBill, a pensioner
canminimise the impact of the child supportlegislation
andpossiblytheDepartmentof Social Security



27

maintenanceguidelinesby improperlyusingthissection.
This avenueneedsto bestoppedfor thesepeople.

7.5. In sodoingit will notdenya pensioneraneasyremedyto
properlyendtheliability asthehappeningofa
terminatingeventspecifiedin section12 ofthe Act will
automaticallyensuretheliability is endedwhenthereis
areconciliation.In factit shouldonly be thehappeningof
theseeventswhichshouldallowapensionerto havethe
liability ended.That,however,is not thecasewith non
pensionersandtheprovisionin section151 needsto be
retainedfor them.

Overlapping liabilities

7.6. Therequirementsetout in section152 onhow to treat
overlappingliabilities is complexandthe needis
questionable.It arisesin thesituationwhere,at the
sametime, thereis anorder ofthecourtto pay
maintenancefor a child andthesamechild is aneligible
child undertheAct. Theoccurrenceis relatively rareand
whenit doesit only servesto overcomplicatewhatthe
Registrarmustdo in consideringbothliabilities.

7.7. If the assessedamountis greaterthantheordered
amounttheoutcomeis thereare2 separateregistrations
in thechild supportregisterwhentheoverlapping
requirementsareimplemented.Oneis for thecourt
orderedamountandtheotheris theadditionalamount
payablefor thechild undertheassessment,In these
casesit is alwaystheassessedamountthat is the amount
payable.

7.8. If theorderedamountis greaterthantheassessed
amountit is theorderedamountthat continuesto be
payable. Thereis an inequityin thisbecausechild
supportpaymentsarenowbaseduponcapacityto pay. It
couldbearguedthat theorderedamountshouldremain
payablebecauseof anartificial arrangementin placeto
minimisethecustodiansliability undertheAct but this
caneasilybe remedied.Theadministrativereview
processsetout in clause5 which insertsanewPart6A in
theAct will providereadyaccessto a reviewfor
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custodianswho by chancemaybedisadvantagedand
afterthatthereis alwaysacourtactionpossibleto ensure
maintenanceis payableif thecourtsoorders.

I Explanationof theproposedamendment I
7.9. A newsubsection151(4)will beaddedwhichhasthe

effectofnotallowing anelectionto bemadeunderthe
sectionif thecustodianentitledto child supportis in
receiptofanincometestedpension,allowanceorbenefit
(Clause12).

7.10. Theexistingsection152 is repealedandreplacedby a
newsection152 theeffectofwhich is to ensureall court
ordersin respectof maintenanceof achild ceaseto have
effectwhenchild supportis payablefor thechild underan
administrativeassessment[Clause137.

I Commencementdate I
7.11. Theamendmentwill applyfrom thedatetheRoyal

Assentis givento theChild SupportLegislation
(Amendment)Bill 1992 [Clause2J.

I Clausesinvolved in the proposedamendment I
Clause2: proposesthat theAct proposedby theBill will

commenceon thedateit is giventheRoyalAssent.

Clause12:amendssection151by insertinganewsubsection
151(4).

Clause13:repealstheexistingsection152andinsertsa new
section152theeffectofwhich is to causeordersand
agreementsfor thepaymentof maintenancefor a
child to ceaseif thechild is aneligible childunder
theAct andchild supportis payableunderan
assessment.
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THE CHILD SUPPORT (REGISTRATIONANI)
COLLECTION ) ACT 1988

DWISION 2 OF PART III

REGISTRATION OF MAINTENANCE LIABILITIES

I Summaryofproposedamendment

8.1. The Bill will removethe compulsionfor pensionersto
have to register anadministrative assessmentfor
collection by the Registrar assoonas the assessmentis
raised.

I Background to the legislation -

8.2. Therehavebeendifficulties for Departmentof Social
Security(DSS)staffwhenpensionershavebeenableto
cometo anamicableagreementwith theliable parent
andtheagreement, havingbeenmade,needsto be
examinedto seeif it meetsDSSreasonableaction for
maintenanceguidelines.Therehasbeensomescopefor
discretionin decidingin individual casesbutit always
hadto bebasedonacalculationmadeby theAgencyfor
DSSto enablethemto decidewhethertheagreement
meetstheguidelines.

8.8. Partof theproblemis theassessmentmadeby the
Agencymaynot havebeencorrectin all cases(becauseno
applicationhadbeenlodgedand thecircumstancesofthe
liable parenthadto beassumed)andsothedecision
requiredto bemadeby DSScouldnot bebasedon a
provensituation. In addition,theexistingagreement
maynotconstitutea legally enforceable liability and in
theeventofdefaultby theliable parent,thecustodian
hasnorecourseatlaw.

8.4. Thereis aneedthereforeto ensurethatdecisionsrelating
to maintenancearemadebasedon therealsituation.
DSS,undertheirguidelines,will nowrequireall



3’

pensionersto applyfor anassessmentwhentheyapply
for pension.

8.5. At the sametimethepensionerwill havetheopportunity
to receivetheamountsdirectlyandprivatelyif that is
their wish. If howevertheysubsequentlyreportthat
amountsarenotbeingreceivedin accordancewith the
assessmenttheywill thenberequiredto registerfor
collectionby theAgencyundertheDSSguidelines.Once
registeredtheywill notbeableto eitherendthe liability
undertheassessmentunlessa terminatingeventoccurs
orchooseto opt outof collectionbecausetheexisting
section38 prohibitsthat. Whatis beingmadeavailable
to pensionersis aonetimeopportunityto receive
amountsprivatelyandif thatfails theymustthen
register. It should benotedthat therehasneverever
beena requirementfor a non pensionerto haveto
register for collection.

I Explanationof theproposedamendment j

8.6. TheBill will amendsection24Aby omittingparagraph
(2)(a) in which the requirement for pensioners to register
in all cases is contained [Clause15].

f Commencementdate I
8.7. Theamendmentwill applyfrom thedatetheRoyal

Assentgivento theChild SupportLegislation
(Amendment)Bill 1992[Clause2].

I Clausesinvolved in the proposedamendment I
Clause2: proposesthattheAct proposedby theBill will

commenceon thedateit is giventheRoyalAssent.

Clause15:amendssection24A to omit paragraph(2)(a).
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ThE CHILD SUPPORT (REGISTRATION ANI)
COLLECTION) ACT 1988

PART III DWISION 2

REGISTRATION OF MAINTENANCE LIABILITIES

Summary of proposedamendments I
9.1. TheBill will changethenatureof thedebtfrom beingone

dueto theCommonwealthto onedueto thepayee,the
Commonwealthactingasagentfor thepayee,if thepayer
is not physicallypresentin Australiaandit is being
enforcedoverseasby theCommonwealth.

I Background to the legislation I
9.2. This amendmentis a machinerytypechangeto enablethe

Commonwealthto enforcepaymentsin reciprocating
overseasjurisdictionslisted in theSchedulesto theFamily
Law ActRegulations.

9.3 Thedifficulty encounteredis that someEuropean
countrieswill not enforcemaintenanceliabilities if the
debtsareby law a debtpayableto theGovernmentof a
country. This is thepresenteffectofsection30andasa
resultthe Commonwealthhasnot alwaysbeenableto
enforcedebtsin thosecountries.

Explanation of the proposedamendments I
9.4 TheBill insertsa newprovisionwhich changesthenature

ofthedebtwhenthepayeris not physicallypresentin
Australiaand enforcementactionis institutedoverseas.
In theeventthat acourt orauthorityofthe overseas
countryhasmadeanorderin that countryenforcingthe
debt,thedebtis onedueto the payeebut is to bepaidto
theAgencyin Australiaastheagentof thepayee[Clause
16].
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I Commencementdat — — I-

9.5 Theamendmentwill applyfrom thedatetheRoyalAssent
is given to the Child SupportLegislationAmendmentBill
1992[Clause2].

Clausesinvolved in theproposedamendment j

Clause2: proposestheAct proposedby the Bill will commence
on thedate it is giventheRoyal Assent

Clause16:amendssection30 to include a newsection30A
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THE CHILD SUPPORT (REGISTRATION AND
COLLECTION) ACT 1988

PART V

PAYMENT AND RECOVERY OF CHILD SUPPORT
DEBTS

I Summaryof proposedamendments I
10.1. TheBill will broadentherangeofpaymentsthat the

Registrarmayacceptfor creditagainsta registered
maintenanceliability.

I Backgroundto the legislation I
10.2. TheRegistrationandCollectionAct hasaprovisionthat

enablestheRegistrarto credit to a payer’sliability to the
Registrar,amountsthatarepaidto thepayeedirectlyby
thepayerprovidingtheybothagreethatthepaymentis
for maintenanceandshouldbecreditedagainstthe
liability to theRegistrar. This facility is usedquite
extensivelyby clientsof theAgencybut in practiceit has
provento be restrictivein therangeofpaymentsthatcan
becredited.

10.3. In particularpaymentsthatarenot madedirectly to the
payeecannotbecredited.As aresultpaymentsmadeto
third partiesfor a whole rangeofpreseparationdebts,
whether joint debtsor debtsofoneorbothoftheparties,
or paymentsthatthepayerhasmadeto a third party
aftertheseparationto assistthecustodianandchildren
do not qualify. This oftenleadsto increasedtensions
betweentheAgency,payeesandpayersandcanfrustrate
future collectionstrategiesandefforts.

10.4. It is widely heldthat theAgencyshouldbeableto
considerthesetypesof paymentswhenbothpartiesagree
and all that is stoppinganamicableconclusionis the
restrictivewording ofthis provision.
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Explanationof the proposedamendment

10.5. TheBill will insertanewprovisionat sectionhA to
extendthepaymentsthatmaybeacceptedto include
thosethat aremadeto third parties.Therequirementfor
thepartiesto agreeremainsandthis will ensurethatthe
thrustofthiswholeprovisionremainsdependentupon
theagreedwishesof theparties[Clause17.71Aj.

Examplesofa paymentto a third party which is accepted
for credit against thepayer’sliability to theAgency

10.6. (1) ThepayercontactstheAgencyto advisethat a
paymenthasbeenmadefor thepayeeto a bankto settle
a creditcarddebtwhich hadbeenincurredby thepayee
to purchaseschoolneedsfor thechildrenwith the
custodian.TheAgencycontactsthepayeewhoconfirms
the payment to settlethedebtto thebank,andagrees
thatit shouldbecreditedtowardsthepayer’sliability
with theAgencybecauseofthespecialcircumstances.

10.7. (2) ThepayeecontactstheAgencyto advisethat the
childrenhavebeenprovidedwith newfootwearby the
payerwhilst theywereon theirregularaccessvisit atthe
weekendandthat thevalueofthefootwearwas$85.00.
It is agreedthat theamountshouldbeoffsetagainstthe
nextpaymentofmaintenancethat is due. An appropriate
form is providedfor completionwhich is duly returned
and theamountis creditedto thepayer’sliability to the
Agency.

10.8. Thepayeein this caseis apensionerandwhenthe
monthly payoutis madeby theDepartmentofSocial
Securitytheadviceto thepayeeshowsthatanamountof
$85.00hasbeenacceptedashavingbeenpaid directand
thecashbalanceduehasbeenpaidto thecreditofthe
nominatedbankaccount.TheDepartmentofSocial
Securitysubsequentlyadvisesthattherehasbeenan
adjustmentmadeto thesoleparentbenefitfor thefull
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amountofthemaintenancereceived,ascashandfor the
amountpaidfor thefootwear.

10.9. (3) The payer contactstheAgencyto advisethat it has
beenagreedwith thepayeethatmortgagepaymentson
thematrimonialhomewill bemetin futureby him to
ensuretheassetis not lostpendingsaleandthefinal
propertysettlement.TheAgencycontactsthepayeeto
confirm theagreementandestablishesthatsheis
preparedto acceptthat theongoingliability shouldbe
creditedto theextentofanagreedfigure andanother
amountbepaidin casheachmonth, TheRegistrarcan
accept the arrangement as this is agreed by the parties.

I Commencementdate I
9.10. Theamendmentwill applyfrom thedatetheRoyal

Assentis givento theChild SupportLegislation
(Amendment) Bill 1992[Clause21.

I Clausesinvolved in the proposedamendments I
Clause2: proposesthat theAct proposedby theBill will

commenceon thedateit is giventheRoyalAssent.

Clause15:providesfor theinsertionofanewsection7 1A.
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THE CHILD SUPPORT(REGISTRATIONAN])
COLLECTION ) ACT 1988

PART V

PAYMENT AND RECOVERY OF CHILD SUPPORT
DEBTS

I Sununa.ryofproposedamendments I
11.1. ThisBill proposesto:

(i) inserta generalpowerto enable the Registrar to collect
child supportrelateddebtsfrom athird person;

(ii) insertageneralpowerto enabletheRegistrarto collect
from apersonreceivingorcontrollingmoneyofa child
supportdebtorwho is not physicallypresentin Australia;
and,

(iii) inserta powerto enablethe Registrarto seekfrom a
courtanorderto setasidean instrumentor disposition,
orto restrainthemakingofan instrumentor disposition
by, or onbehalfof; thepayerof anenforceable
maintenanceliability, theeffectofwhich is to reduceor
defeatthepayer’sliability to anexistingor anticipated
child supportdebtor to meetpaymentsunderthe
enforceablemaintenanceliability.

I Backgroundto the legislation I
11.2. The child support legislation provides4 methodsfor a

payerto meetamountsdueundera registered
maintenanceliability. Thesearepaymentto the
Registrardirect,by withholdingfrom salaryandwagesof
employees,by interceptionofa tax refundthatis aboutto
issueor by enforcementactionin thecourt.

11.3. Thereis alsotheavailability to haveamountspaid
directlyto thepayee(or to athird partyunderananother
amendmentproposedby this Bill [Clause 17.71A1)but
theseariseonly in specialcircumstances.
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11.4. Thesuccessof thechild supportschemewill ultimatelybe
judgedon theability oftheRegistrar,throughthe
operationofthechild supportlegislation,to collect
amountsduein atimely andregularfashionasthe
existing legislationsetsout.

11.5. With morethanthreeandonehalfyearscollection
experienceof child supportdebtsto date,someaspectsof
thecollectionpowersneedto bestreamlinedandother
dimensionsneedto beaddedto ensuretheobjectsof the
legislationaremet.

11.6. Theamendmentsproposedby thisBill seekto achieve
this.

I Explanationof theproposedamendments I
Collectionsfrom a third person

11.7. Thefirst of theproposedamendments,a powerto collect
amountsfrom a third person,bothaddsa newmethodof
collection and streamlines existing methods. It will avoid
thetime consumingprocessofobtainingordersfrom the
court againstathird personwho holdsmoneyfor the
child supportdebtor. Courtaction oftengivesthedebtor
thechanceto movefundsandavoidpayment.

11.8. Theproposedamendmentwill inserta powerwhich will
enabletheRegistrarto give writtennoticeto a personto
whom moneyis dueor accruingonbehalfof a child
supportdebtor,apersonwho actuallyholdsmoneyfor the
child supportdebtor,or a personwho holdsmoneyon
accountofanotherpersonfor paymentto thechild
supportdebtorandrequirethatpersonto payt the
Registraranamountup to thatheldby thepersonand
limited to theactualamountowedto theRegistrar. In
addition anoticemayissueto apersonto haveamounts
thepersonis liable to payto thedebtorfrom time to time
forwardedto theRegistrar[Clause18.72A(1)1.

11.9. A personwho fails to comply with anoticewill beguilty of
anoffence[Clause18.72A(2)J. Section4K(1) ofthe
CrimesAct 1914doesnot applyto anoffenceunder
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subsection(1) [Clause 18.724(41/.Thenoticemust
specifya daythemoneyis to bepaidby [Clause
18.72A(3)(a)Jandthenoticemaybevariedatany time
[Clause18.72A(3)(b)l. If a personis foundguilty ofan
offencethecourtmayorderthattheamountthat should
havebeenpaidunderthe noticeis to bepaid[Clause
18.72A(8)l.

11.10.A copyof thenoticeis to besentto thedebtoratthelast
knownaddress[Clause18.72A(5)and (6)1. A notice
mayalsobeservedon theCommonwealth,Stateor
Territory [Clause18.72A(7)1.

11.11.Thepersonwho receivesa noticeis indemnifiedby law in
respectof anypayment made as they are taken to have
actedon theauthorityofthedebtor[Clause18.72A(9)1.

11.12.Building societywithdrawablesharesin thecapitalofthe
societyaredeemedto bemoneyeitherdueto thedebtor
orwhich maybecomedueto thedebtor[Clause
18.724(11)1.

11.13.Termsusedin this newsectionaredefinedfor the
purposes of the section [Clause17.72A(13)J.

Examplesoftheexerciseof theproposedClause72A
power.

11.14.Debtorswhoarenot employeesfor thepurposesofthe
child supportlegislationdo not comewithin thescopeof
collectionby withholdingamountsfrom salaryand wages,
thecornerstoneofthecollectionsystemsetup in the
original legislation. Howevermanydebtorsreceive
regularpaymentsfrom asingleor a few mainsources
which in othercircumstanceswould besalaryandwages.
It will bepossiblewith theproposedamendmentto issue
a noticeto a personwho is liable to paythedebtormoney,
requiringthatpersonto payout of eachpaymentthe
personis liableto payto thedebtor,anamountto satisfy
thechild supportdebtthedebtorhasto theRegistrar.

11.15.This couldbeconsideredto beanextensionofthe
withholdingat sourcedeductionmethodfor employees.
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11.16.Theproposedamendmentwill alsoallow a noticeto issue
to a financialinstitutionholdingmoneyfor adebtor,to an
estateagentor legal representativewho maybeholding
or who is expectingto receiveamountsfor paymentto the
debtoror to anyotherpersonin a similarsituation.

11.17.Thepowerwill enabletheRegistrarto actin hisown
right with speedwhen,tonot do so,would seean
opportunitylost to collectanamountfor thebenefitof the
children. It is not proposedto usethepowerasafirst up
optionin all casesbutnormallyselectivelywherethe
debtorhasapoorpaymenthistory. If however,in the
judgmentoftheRegistrarit shouldbeusedearly and
quickly theamendmentallows this.

Debtornotphysicallypresent in Australia

11.18.Thesecondoftheproposedamendments,collectionfrom
a personreceivingor controllingmoneyofa debtorwhois
outsideAustralia,is alsobotha newmethodofcollection
anda streamliningofexistingmethods.

11.19.Therearenumbersofchild supportpayerswho leave
Australiamakingnoprovisionto paychild supportto the
custodianfor thechildrenremainingin Australia. It
becomesavery difficult taskto recoveramountsif the
payeris not beingpaidfrom Australiawhilstout ofthe
country. Theliability continuesto mountwith little orno
prospect of the Registrar being able to collect.

11.20 Theproposedamendmentwill inserta powerwhich, in
thecaseof a debtorwho derivesincomeor capitalgains
from a sourcein Australiaor is ashareholder,debenture
holderor depositorin acompanyderivingincomeor
capitalgainsfrom a sourcein Australia,andapersonin
Australiareceivescontrolsor disposesof anyofthe
debtorsmoney,thenthatperson,if notifiedby the
Registrar,is requiredto paythedebtor’schild support
debtorretainamountsfrom time to timeto paythe
debtofschild supportdebt[Clause18.72B(1)(a) to (e)1.

11.21.Thepersonnotified is personallyliable for thechild
supportdebtofthedebtorto theextentofanyamount
retainedorthat should havebeenretainedandis taken
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to be authorisedby thedebtorto makeanypayments
notified underthis clause[Clause18.72B(’l)(f)and
(g)J.

11.22.The requirementfor awrittennoticeandwhatthenotice
mustcontainarespecifiedin theBill [Clause
18.72B(2)J.

11.23.If the personwho receives,controlsor disposesofa
debtor’smoneyis theCommonwealth,a Stateor a
Territory or anauthorityof any,theyarenot personally
liable for thechild supportdebtin respectof anyamount
withheld orthat shouldhavebeenwithheld[Clause
18.72B(3)J.

11.24.Moneythat is anaturalresourcepaymentor aroyalty
paymentwithin themeaningof Division 3B ofPartVT of
theIncomeTaxAssessmentAct1936 is not moneyfor the
purposesofthisclause,but all othermoneydue by the
personto thedebtoris takento bemoneythatcomesto
thepersononbehalfof thedebtor[Clause18.728(4)1.

11.25.Wordsandexpressionsusedin thisclausehavethesame
meaninggivenby theIncomeTaxAssessmentAct (936or
in clause72A for thepurposesof thisclause[Clause
18.728(5)].

Exampleof theuseoftheproposedClause72Bpower

11.26. The child support debtor is not physicallypresentin
Australiaandhasa child supportdebtwhichhasaccrued
andremainsoutstandingandthe child supportliability is
to continuefor anothertwo years. TheRegistrar
establishesthat oneofthedebtor’sbrothersis holding
moneyfor thedebtoranda sisteris receivingincomeon
behalfofthedebtorundera contractwhichrequires
amountsto bepaidto her for work previouslyperformed
by the debtor whilst thedebtoris nowworkingandbeing
paidoverseas.TheRegistrarwill issuea noticeto the
brotherto payasmuchof orall oftheaccrueddebtashe
is ablefrom themoneyheholds [Clause18.72B(’l)(d)
and 18.72B(2)J. Thesisterwill alsoreceiveanoticeto
retainfrom time to time amounts,asnotified, outof
moneythatcomesto heronbehalfof thedebtor,in
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satisfactionof thedebtor’songoingchild supportdebt
[Clause18.728(e)and 18.728(2))].

Transactionsto defeatpaymentofa child supportdebtor
a maintenanceliability

11.27.Thethird oftheproposedamendmentsis aimedat those
payerswho artificially contriveto constructtheir affairs
in orderto minimiseor eliminateeithertheircapacityto
paychild supportfor theirchildrenorto minimiseor
eliminatetheir liability to paychild supportfor their
children.

11.28.Therearepayerswho setoutpurposelyto denytheir
childrensupportby entering into financialarrangements,
theeffectofwhich, is to leavethemselves without assets
or identifiable income and so caneasilydemonstrateto a
courttheirinability to pay. Sooftentheincomeand
assetscontinueto beenjoyedasif theywerethepayer’s
andthisarrangementhasbeensetupwith thatprecise
aim in mind. Thereis clearlyaneedto beableto call into
questiontransactionsthat areenteredinto for this
purposeandwhich havetheeffectofreducingor
defeatinga payer’sliability orcapacityto pay.

11.29.Theamendmentproposedwill insertapowerwhich will
enabletheRegistrarto applyto a courtfor anorderor to
seekanorderof thecourtin anyproceedingthathasbeen
instituted under the child support legislation,to set aside
an instrumentor dispositionthathasbeenmade,orto
restrainan instrumentordispositionthat is proposedto
be made by a payer of an enforceable liability, if the
court is satisfiedthat theintentionandpurposeis to
reduceor defeatthepayer’sability to payanexistingor
anticipatedchild supportdebtor to meeta liability
[Clause18,72C(1)and (2)1.

11.30.It will alsoallowthecourtto orderthatanymoneyor any
realor personalpropertywhich is the subjectof the
instrumentor dispositionto be takenin executionor
appliedto suchamountsofchild supportandcostsasthe
courtordersandthatanyproceedsof a courtorderedsale
bepaidto thecourt,at thesametime protectingthe
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interestsofa bonafidepurchaser[Clause18.72C(3)
and (4)1.

11.31.Thecourtmayalsoorderthepaymentofcostsincurred
by thepayee,apurchaserortheRegistrarto bepaidby
thepayeror a personwith whom thepayerhascolluded
[Clause18.72C(5)J.

Examplesofthe exerciseoftheproposedClause72C
power

11.32.Duringanenforcementproceedingthecourtlearnedthe
child supportpayereithersold a motorvehiclefor a
nominalsumortransferredtheownershipto another
personyetthepayercontinuesto usethemotorvehicle
for workandgaragesit athomeatnight. The
registrationpapersshowthevehicleis registeredin the
nameoftheotherperson.

11.33.After examinationofthepayerin courtit becomes
apparentthattheownershiparrangementsaresuspect
becausethepayerfearedthecourtwould orderthat it be
sold andtheproceedsappliedto thechild supportdebt
owedto theAgency. Thecourthearsevidenceabout3
possiblescenarios.Thecarwaseitherpurchasedby the
payerbutregisteredin anothername,sold for a nominal
sumorgifted to theotherperson.Theperson
representingtheAgencyin theproceeding,on thebasisof
theevidenceprovided,asksthe courtto acceptthatthe
vehicletransactionwasundertakento reduceor defeat
thepayer’sability to meettheoutstandingdebtto the
Agencyandotherthat the“transfer” shouldbesetaside,
afurtherordermadeto sell thevehicleasif it wasstill
thepropertyof thepayerandtheproceedsappliedto the
outstandingchild supportdebt.

11.34 Theproposedamendmentwill alsoenabletheRegistrar
to askthecourt to setasidedubiousdispositionswhich
the courtfinds, afterexamination,to havebeen
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undertakento reduceor defeataliability or a capacityto
pay. For example, some clients claim to have to repay
loansto family membersout ofthe saleofassetsbut
thereis nosupportingdocumentationto substantiatethe
loanwasactuallymadein thefirst place.

11.35. Anothertypeofsuspecttransactionoccurswhere the
child supportdebtoris in businesson onedayandthe
nextdaya “new” businessis setup in anothernameor it
is transferredto anotherpersonandthechild support
debtorcontinuesto be “employed”by thebusinessbut
claimsto receivelittle orno paymentfor services
rendered.Not only doesthis shieldassetsin thebusiness
it alsohastheeffectofreducing,eveneliminating,the
basicliability underanyassessmentthat mayissue.
Whilst thereareotherremediesavailableto acustodian,
it will alsoallow theRegistrarto havethematters
scrutinisedby a court in anyotheractiontakenunderthe
child supportlegislation.

11.36.In theaboveexamplesit is nottheRegistrarbut the
Court thatmustbesatisfiedthatthearrangementshave
hadtheeffectofreducingor defeatingaliability or
capacityto paychild supportunderanexistingor
anticipatedliability.

I Commencementdate I
11.37 Theamendmentwill applyfrom thedatetheRoyal

Assentis givento theChild SupportLegislation
AmendmentBill 1992[Clause2].

Clausesinvolved in theproposedamendments I
Clause2: providestheAct proposedby theBill will commence

on thedateit is giventheRoyalAssent.
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Clause16provides for the inclusion of new section hA and
containsthereferencesto clausesreferredto in the
body ofthis ExplanatoryMemorandum.

Clause17:providesfor theinclusionofnewsections728and
720 andcontainsthereferencesto clausesreferred
to in thebodyofthis ExplanatoryMemorandum.
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