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CHILD SUPPORT LEGISLATION AMENDMENT BILL 1994

StatementofPolicy andPurpose

GeneralOutline andFinancialImpact

TheChild SupportLegislationAmendmentBill 1994will amendtheChild
Support(Assessment)Act 1989, theChildSupport(Registrationand
Collection)Act1988andtheSocialSecurityAct1991. Theamendments
introducetwo newpolicy initiatives to the child supportschemeand
extendtheapplicationof two otherexistingpoliciesto providegreater
convenienceandflexibility for clientsoftheChild SupportAgency.

Thereis inflexibility in certainprovisionsofthechild supportlegislation
andit is the intentionofthisBill to removesomeofthat inflexibility.

PresumptionofParentaze

TheChildSupport(Assessment)Act 1989allows theRegistrarto be
satisfiedthat apersonis aparentofa child when:

thechild wasbornduring amarriageto whichthat personwasa
party;

thatpersonis namedon a birth certificateasaparentofthechild;

a courthasfoundthat personto be aparentofthechild;

thatpersonhasacknowledged,in writing, that theyarea parentof
thechild; or

thechildwasadoptedby theperson.

TheFamily LawAct1975 includesotherprovisionsthatestablishthe
presumptionofparentagein thefirst instance. It is proposedto align more
closelythechild supportlegislationwith theprovisionsof theFamilyLaw
Act 1975by allowing theRegistrarto be satisfiedthat a manis aparentof
achild when:

a child is bornto awomanwithin 10 monthsafterapurported
marriagehasbeenannulled,andthat manwasapartyto the
marriage

achild is bornto awomanwho wasmarriedto thatmanandthey
separated,resumedcohabitationon oneoccasionfor aperiodof not
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morethan3 monthsandseparatedagain,andthatchild is born
within 10 monthsafterthe cohabitationandafterthedissolutionof
themarriage

achild is bornto awomanwho cohabitedwith thatmanfor aperiod
of atleast6 monthsandthis periodincludedthetime 10 months
beforethebirth ofthechild

Theoutcomewill beto assistclientsin theseparticularcircumstancesto
lodgean applicationnominatingtheputativefatherconsistentwith the
Family LawAct1975provisionsandthiswill speedtheprocessingof
theirapplications.

Oneotherminorextensionof anexisting facility to acknowledgeparentage
is alsoproposedin thisBill.

Proposalannounced: 6 April 1994 by theAssistantTreasurer.

Minor extensionofexistingpolicy to be
announcedin secondreadingspeech.

Financial impact: Thisamendmentis at no cost.

Child SupportAgreementsandDeoartmentofSocialSecurityclients

Thefirst newinitiative is to requireDepartmentof Social Securityclients
who enterinto a child supportagreementto havethat agreementexamined
for its adequacyunderthereasonableactionfor maintenanceprovisionsof
theSocialSecurityAct1991. This is beingdoneto ensurechildren
receiveadequateparentalsupportunderan agreement.Thereis emerging
evidencethat child supportagreementsarebeingdrawnup for amounts
which aresubstantiallylessthanwould be payableunderformula
assessment.Currently,theRegistrarmustaccepttheseagreementsand
this acceptanceis attheexpenseofthe taxpayerandthewelfareofthe
children. Theoutcomeof thischangewill ensurethatboth parents
contributeto thesupportoftheftchildrenaccordingto theircapacityto
paywhile minimising socialsecurityoutlays.

Proposalannounced: 6 April 1994by theAssistantTreasurer.

Financial impact: Thisamendmentis atno costandminimises
Governmentoutlays.
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PeriodsofNon Enforcement

A newinitiative establishesperiodswhenchild supportliabilities ordered
by thecourtmadeundertheFamily LawAct 1975andregisteredunder
StageI of thechild supportschememaynot beenforcedby theChild
SupportAgency. If a liableparentreceivesincomesupportfrom the
Departmentof Social Securityandtheirtotal incomefromall sources,
includingpensionor benefit,doesnotexceedthecurrentsinglerateof
pension,theAgencywill not enforcethe liability for thatperiod.
Informationon theincomeofthesepersonswill beprovidedby OSSunder
thepresentexchangeof infonnationarrangements.It will not involve the
clientprovidingthe incomeinformationto theAgency. Nor will it require
theAgencyto undertakeseparatecalculations.

Inpracticaltermsthechangeis targetingpayerswho areunemployedand
havereducedorno capacityto paychild support. At present,liabilities
continueto accrueto theCommonwealthon behalfofthepayeeduring
theseperiods.Theliableparentmustapply to courtto havetheamount
payablevaried. This oftendoesnot occurbecauseofthecost involved in
returningto court.

A siniilar arrangementwill be availableif achild leavesthecareof a
personnamedin acourtordermadeundertheFamily LawAct1975and
registeredunderStageI ofthechild supportscheme.At present,the
maintenanceliability continuesto accrueto theCommonwealthon behalf
of thepayeeuntil theorder is changedby thecourt. This amendmentwill
allow theAgencyto notenforcea liability for anyperiodwheretheparties
agreethechild is not in thecareof thepersonnamedto receivethe
maintenance.Shouldeitherpartywish to endthat agreement,it will be
opento eitherto inform theRegistrarthat theywish to endtheformer
agreementandhavethe liability enforcedagain.

Theoutcomewill bean ability for clientsandtheAgencyto respondto
thesetwo relativelycommonchangesin circumstancesastheyarise
without theneedfor expensivecourtactionby clients.

Proposalannounced: 6 April 1994by theAssistantTreasurer.

Financial impact: This amendmentis at no cost.

ExtensionofPrivatePaymentArrangements

Amendmentsmadeto theChild Support(Assessment)Act 1989effective

in 1992andagainin 1993allowedclientswho arereceivingcertain
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incometestedpaymentsfrom theDepartmentofSocial Securityto choose
whenapplyingfor registrationwith theAgency,to collectchild support
privately. LargenumbersmakethatelectionandtheAgencyonly
becomesinvolved with thesepeoplewhentheprivatepayment
arrangementsfail. Onceregisteredfor collection with theAgency,no
custodialparentcanelectata laterdateto receivepaymentsprivately.

Custodialparentswho havebeenin receiptofan incometestedpension,
benefitor allowancesincebeforethe 1992/93amendmentswererequired
to registerfor collectionwith the Child SupportAgencyandremainunable
to electto collectprivately.

Thisproposalwill enableanycustodialparentin receiptofan income
testedpension,benefitor allowanceto exercisea choicefor private
collectionatany time afterregistration,providedcertaincriteriaaremet.
Theoutcomewill be greaterflexibility in thechoicefor privatecollection.

Proposalannounced: 6 April 1994 by theAssistantTreasurer.

Financial Impact This amendmentis atno cost.
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Chapter1

TheChildSupport

(Assessment)Act1989

PresumptionsofParentage

Overview

Extendsthebasicpresumptions

ofparentageto align moreclosely

with theFamilyLawAct1975
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The Child Support (Assessment)Act 1989

Part2Division!

Amendmentsrelatinato PresumptionofParentaae

I Summaryofproposedamendments I
1.1 TheBill will amendsubsection29(2)of thePrincipalAct

in two respects.Firstly, it extendsan existingfacility
relatingto instrumentswhich maybe signedby aperson
acknowledgingparentage.At presentthefacility appliesto
fathersonly. Theamendmentextendsit to mothers.
Secondly,it will morecloselyalign theprovisionsin the
child supportlegislationwhich allow theRegistrarto be
satisfiedapersonis aparentof achild with similar
provisionsin theFamilyLawAc!1975.

r~ Backgroundto thelegislation I
1.2 Documentaryevidenceofparentageis alwaysrequiredin

an applicationfor child supportif a child hasbeenborn
outsidemarriage.An easyavenueis to simply
acknowledgeparentagein writing by executingan
instrument,typically a statutorydeclaration. It is only open
to thefatherto executesuchaninstrumentacknowledging
heis thefather. This facility wasrestrictedto themon the
understandingfathersareoftennotnamedon thebirth
certificate.

1.3 Increasingly,neitherparenthasa copyofthebirth
certificateandthemotheris theliable parent. Underthe
law atpresent,acknowledgmentofparentagein writing by
executingan instrumentcannotbeusedby mothers.The
Bill extendsthis arrangementto them.

1.4 TheChildSupport(Assessment)Act1989currently
allows theRegistrarto besatisfiedthatapersonis a parent
of achild when:

thechild wasbornduring amarriageto whichthat
personwasaparty;
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thatpersonis namedon abirth certificateasaparent
ofthechild;

a courthasfoundthatpersonto be aparentofthe
child;

thatpersonhasacknowledged,in writing, that they
areaparentofthe child; or

thechild wasadoptedby theperson.

1.5 TheFamily LawAct1975 includesotherprovisionsthat
establishthepresumptionofparentagein thefirst instance.
Experiencehasnow shownthat scopeexiststo include
moreoftheexistingpresumptionofparentagegroundsthat
alreadyapply in theFamily LawAct 1975into theChild
Support(Assessment)Act1989.

I Explanationoftheproposedamendments

1.6 A personable to executean instrumentacknowledgingthey
areaparentwill now extendto amotherofa child [Clause
4(b)J.

1.7 [Clause4(c)(J)J insertsthefirst ofaseriesofadditional
groundsthatmaybeusedto satisfytheRegistrarthat a
personis aparentof achild. If achild is bornto awoman
within 10 monthsafterapurportedmarriagehasbeen
annulled,thechild will be deemedto beachild oftheman
andthewomanwho werepartiesto thatmarriage. This
minorspartoftheexistingsection66P(2)oftheFamily
LawAct1975.

1.8 Second,if achild is bornto awomanwho hasseparated
from herhusband,butwho resumedcohabitationwith her
husbandon an occasionfor aperiodofnot morethan3
monthsandthenseparatedagain,andthechild is born
within 10 monthsafterthecohabitationandafterthe
dissolutionofthemarriage,theformerhusbandandwife
aredeemedto be theparentsof thechild [Clause4(c)(g,)j
This mirrors theexistingsection66P(3)oftheFamily Law
Act1975.
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1.9 Third, if achild is bornto awomanwhocohabitedwith a
manfor aperiodofatleast6 monthsandthis period
includedthe time 10 monthsbeforethebirth, that manis
deemedto bethefatherofthatchild [Clause 4(c)(h)j This
is basedupontheoriginal intentionof section66Qof the
Family LawAct 1975.

1.10 Theabovegrounds,with theexceptionofparagraph1.9,
applyatpresentin theFamily LawAct 1975. Theground
includedin paragraph1.9 is amodificationof thesimilar
groundin theFamily LawAct1975. Theprovisionin the
FamilyLawAct1975hasanunintendedconsequencein
that theperiodof cohabitationdoesnotnecessarilycover
theperiodwhenconceptionis mostlikely to haveoccurred.
If includedwithout changein theChild Support
(Assessment)Act1989,apersoncouldbe presumedto be
thefatherwhenin fact that is clearlynot thecase. The
modifiedprovisionin paragraph1.9 preventsthis.

1.11 Thereis now apossibility thatwith an increasednumberof
presumptionsavailableto thepartiesthereis scopefor
conflict betweenpresumptionsandit is therefore
appropriate to have an avenue to decide between
conflicting presumptions[Clause 4 (d)j

1.12 Thelikelihoodofthis conflict is very small. It couldarise
where,for example,amanis namedon abirth certificate
asthefatherbut in asubsequentapplicationfor child
supportthemotherindicatesthat therewasanother
relationshipwhich satisfiesanotherpresumption.If the
personin therelationshipbecameawaretheyhadbeen
namedin thechild supportapplicationandthat another
man’snamewason thebirth certificateandthiswasmade
knownto theRegistrarbeforeadecisionwasmade
pursuantto subsection29(2),theRegistrarwouldbe
requiredto choosebetweentwo presumptions.If the
informationwasnotprovidedbeforethat decisionis made,
theRegistraris entitled to proceedon thebasisof the
applicationandtheonly avenueforreviewthereafteris to
thecourt.

1.13 Theapplicationform, andassociateddocumentsprovided
to applicantswill explaineachofthenewgrounds.
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Evidencewill generallybe soughtif readily availablebut,
in its absence,theapplicantwill ableto identify the
relevantgroundandnametheputativefather.

I Commencementdate I
1.14 Theseamendmentswill apply to all applicationsfor achild

supportassessmenton andafterthedateof theRoyal
Assent.

I Clausesinvolvedin theproposedamendments I
Clause2(1) proposesthat theseamendmentswill commenceon

thedateof theRoyalAssent.

Clause4(?i) extendsthefacility of acknowledgingparentageby
executionofan instrumentto mothers.

Clause4(c) insertsthenewgrounds,reflectingtheprincipleof
theFamily LawAct 1975, uponwhichthe
Registraris to be satisfiedthat apersonis aparent
of achild.

Clause4(d) insertsanewsubsectionto allow theRegistrarto
choosethemoreormostlikely presumptionto give
thecorrectresult,if thereareconflicting
presumptions.
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Chapter2

TheChild Support

(Assessment)Act1989

Child SupportAgreementsand

DepartmentofSocialSecurity

Overview

Requireschildsupportagreementsenteredinto

by certainDepartmentofSocialSecurityclients

to meetthereasonableactionfor maintenance

provisionsof/heSocialSecurityAct1991.
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The Child Sunnort (AssessmenflAct 1989

Part2Division3

AmendmentsRelatingto Child SunnortAgreements

I Summaryofproposedamendments I
2.1 ThePrincipalAct will be amendedto ensurethat a child

supportagreemententeredinto by acustodianwho is in
receiptof certainsocialsecuritypaymentsmeetsthe
reasonableactionto obtainmaintenanceprovisionsin the
Social Security Act 1991. Theamendmentdoesnot apply
to child supportagreementslodgedfor acceptancewith the
Registraraspartoftheadministrativereviewprocess.The
Registrarwill continueto be ableto considerthese
agreementsseparately.If thepartiesenterinto an
agreementduringtheprocess,theRegistrarcanonly accept
theagreementif satisfiedthat theagreementmeetsthejust,
equitableandotherwiseproperrequirementscontainedin
theAct.

fl Backgroundto the legislation I
2.2 Since1 October1989 theamountof child supportpayable

hasbeendeterminedby theapplicationofanadministrative
formula. A privatechild supportagreementalways
overridesa formulaassessment.If theagreementmeets
certainformal criteriaandtheapplicationfor acceptanceis
properlymade,it mustbe acceptedbytheRegistrar.The
Registrarhasno discretionto considertheadequacyof the
amountpayable,evenwherethecustodialparentis in
receiptofcertainincomesupportpayments.

2.3 Theprivatelyagreedamounts,which canbe madeup of
cash,non cashandcapitalisedmaintenance,areoftenless
thantheamountpayableundertheformula.

2.4 Thereis growingevidencethat this avenueis beingusedto
reduceliableparents’child supportliabilities, to reducethe
financialsupportofchildrenandtransfercoststo the
taxpayerthroughhigherratesofsocialsecuritypayments.

PAGE 12



CliiW SupportLegislationAmendmentBill 1994 ExplanatoryMemorandum

I Explanationoftheproposedamendments I
2.5 Theamendmentsallow the form of applicationto require

thecustodianto declarewhetherbeor sheis in receiptof;
orhasclaimed,certainsocialsecuritypaymentsatthedate
theapplicationfor acceptanceoftheagreementis made.
(ClauseSf If thecustodianis in receiptofor hasclaimed
oneofthosesocialsecuritypayments,theRegistrarmust
forwardacopyof theagreementto theSecretaryofthe
Departmentof SocialSecurity(Clause 9(2,)j The
Secretarymust,assoonaspracticableaftertheapplication
is made,decidewhetherthecustodianwould ceaseto be
qualified to receivecertainsocialsecuritypaymentsif the
Registrarwasto accepttheagreement(Clause 9(3)]. If the
Secretarydecidesthepersonwould no longerqualify for
thatpaymentif theagreementwereaccepted,that is
definedasan adversedecision. TheSecretarymustadvise
theRegistrarof thedecision(Clause9(4)]andadviseboth
partiesto theagreementif thedecisionis adverse(Clause
9(5)j If thedecisionis not adverseandtheagreement
otherwisecomplieswith theAct, theRegistrarwill accept
theagreementandnotify bothparties. Thisacceptanceand
notificationwill beundertheprovisionsoftheAct asthey
presentlyexist.

2.6 Thedecisionon theadequacyof theagreementwill be
madeby theSecretaryof theDepartmentof Social
Security,oradelegate,underthechild supportlegislation
asif it werea decisionundertheSocialSecurityAct1991
(Clause 9(6)]. This will facilitate a review of that decision
under the Social Security Act.

2.7 11 an adverse decision is madeby theSecretary,the
Registrarmustrefuseto accept the agreement (Clause
1O(b)(3)j Appealsagainstdecisionsof theSecretarywill
be underChapter6 ofthe Social Security Act 1991. If the
Registrarrefusesto acceptan agreementthathasmetthe
reasonableactionfor maintenancerequirements,anappeal
maybemadeunder theexistingsection132oftheChild
Support (Assessment) Act 1989. Thatappealcannotbe
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basedon achallengeto theSecretary’sdecision.Adverse
decisions of the Secretary will give rise to appeal rights for
bothpartiesunderthe Social Security Act 1991 andthe
AdministrativeAppealsTrThunalAct1975. Amendments
to theSocial Security Act 1991 aremadeseparatelyin the
Schedule [Clause 11]. Seeparagraphs2.10 to 2.30 for
details.

2.8 If theRegistrarreceivesan applicationfor acceptanceof an
agreementfrom acustodianin receiptofcertainsocial
securitypaymentsandno child supportassessmentis in
force at the time the application is made, the Registrarmust
alsorefuseto accepttheagreement (Clause 10(b) (4) j

I Commencement date I
2.9 Theseamendmentswill applyto all child support

agreementslodgedfor acceptancewith theRegistraron
and after the date of the Royal Assent.

I Clauses involved in the proposed amendments I
Clause2(1) proposesthat these amendments will commence on

thedateoftheRoyalAssent.

Clause8 allowstheRegistrarto askthe custodial parent to
declaretheirsocialsecuritystatus in an application

for acceptanceof achild supportagreement.

Clause9(2) requires the Registrarto forwardto theSecretarya
copyoftheagreementin caseswherethecustodial
parent is a social securityclient.

Clause9(3) requires theSecretaryto decidewhetherthe
agreement, if accepted by the Registrar, will mean
thecustodialparentwill no longerqualify for
certain social securitypayments.

Clause9(4) requirestheSecretaryto advisetheRegistrarofthe
decision

Clause9(5) requires the Secretary to advise both parties of an
adversedecision.
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Clause9(6) ensuresthat decisionscanbemadeby theSecretary
underdelegated authority.

ClauseIO(b)(3) preventstheRegistrarfrom acceptingachild
support agreement if an adverse decision is made
by the Secretary.

Clause1O(b,)(4) prevents the Registrar from accepting an agreement
from certainsocial security clients if an
administrativeassessmenthasnot beenissued.

Clause11 amends the SocialSecurityAct 1991 as set out in
the separate Schedule.
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Amendments to theSocial Security Act 1991 involve
setting up areviewmechanismfor child support
agreements. They are consequential upon introduction of
the child support agreements changesto bemadein the
Child Support Legislation Amendment Bill 1994.

I

AMENDMENTS TO THE SOCIAL SECURITY ACT 1991

2.10

SCHEDULE: AMENDMENTS OF THE SOCIAL SECURITY ACT
1991 RELATINGTODECISIONS OFTHESECRETARYUNDER

SECTION91A

I Summary ofproposedamendments I
2.11 Both partiesto achild supportagreementwill be ableto

utilise theexistingsocial securityreviewmechanismsto
appeala decisionmadeby an officeroftheDepartmentof
Social Security.

I Backgroundto the legislation I
2.12 Currently,child supportagreementsmayoverridea child

supportassessmentandmustbe registeredby theCSA
withoutregardto theassessedchild supportamount,even
wherethepayeeis aDSS client.

2.13 Theamendmentsto theChild Support (Assessment) Act

1989 will ensure that custodial parents who are DSSclients

and wish to enterinto achild supportagreementsatisf& the
requirements to takereasonable action to obtain
maintenance.This reflectspreviousdecisionsof
Government that are directedat ensuringthatall social
security clients obtain their full entitlement of maintenance.
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2.14 As aDSSclientthecustodialparent has a clear right of
appealagainstthedecisionthat reasonableactionhasnot
been taken to obtain maintenance.This may arise wherea
payee enters into a child support agreement that includesa
maintenance amount below their child support assessment

amount. However, there are no existing avenues of appeal
for non-custodial parents as they are not clients of the
Department of Social Security in relation to this decision.
Under the proposed changes to the SocialSecurityAct
1991, the non-custodial parent will also be given a right of

appealto DSS.

2.15 A comprehensivesystem of review and appeal is already
available to clients of the Department of Social Security
who are dissatisfied with departmental decisions. The first
step is appeal to an authorised review officer (ARO) who
provides an independent internal review. If dissatisfied

with the ARO’s decision, a client may then appeal to the
Social Security Appeals Tribunal (SSAT). That Tribunal
has determinativepowers.Followingreviewby theSSAT,
appeals may next be made to the Administrative Appeals
Tribunal by the client or by the Department.

2,16 These rights of review will be extended to non-custodial
parents who are affected by the decision that the custodial

parent has not taken reasonableaction to obtain
maintenance because of the terms of a child support
agreement.

I Explanationof the proposedamendments

2.17 Items 1 and2 extendthedefinition of“officer” in the
Social Security Act 1991 to include a person exercising
powersundersubsection 91A(3) of the Child Support

(Assessment) Act 1989. Subsection 91A(3) deals with the
Secretaryof theDepartmentofSocial Security deciding
whether a child support agreement satisfies the reasonable
action to obtain maintenance test.
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2.18 items3 and4 insertnewparagraph1239(l)(d)toenable
an internalreviewof a decisionmadeundersubsection
91A(3) of theChild Support (Assessment) Act 1989.
Item 15 insertsnewparagraph1245(1)(c)to enable review
by theSocialSecurityAppealsTribunaland item 24
amendssubsection1282(1)to enablereviewby the
Administrative Appeals Tribunal.

2.19 Items Sand 6 insert newparagraph 1240(l)(d)in

subsection 1240(l) to enable apersonaffectedby the
Secretary’sdecisionundersubsection91A(3)of theChild
Support (Assessment) Act 1989 to seek a review by an

authorisedreviewofficer.

2.20 Item 7 inserts new subsection l240(1A) to enable both
partiesto an agreementto be ableto seekareviewof the
decision. It statesthat wherean officer makesa decision
about an agreement both parties to the agreement
(custodian and non-custodian) are taken to be persons

affected by the agreement (thusenablingeitherparty to
seek a review of the decision). Where one party appeals
the other party will not be able to appeal separately but
must be given the opportunity to make a submission in
connection with the appeal.

2.21 Limiting the appeal rights to only one of the parties ensures

that there are not two appealsrelatingto thesamedecision.
The other party affected by the decision is not excluded
from providing information in connection with the appeal

and any information that they provide will be taken into
account in deciding the appeal.

2.22 Item S inserts a new subsection 1243(3) to ensure that
both parties to the child support agreement are notified of
the authorised review officer decision, not just the

applicant.

2.23 Items 9 to 14 amendthe notification of further rights of
review provision in theSocial Security Act 1991(section

1244) to reflect the fact that by bringing in reviews of
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decisions about child support agreements three parties may

be involved in a review - the decision maker and the two
parties to the child support agreement.

2.24 Item 16 inserts a new subsection l247(1AA) to enable an

application for review of decisions under 9 1A(3) of the
Child Support (Assessment) Act 1989 to the Social
Security Appeals Tribunal (SSAT).

2.25 Items 17 and 18 insert new subsection 1260(5)that

enables the National Convener of the SSATto order that
where one of the parties to a child support agreement

applies to the SSATfor review, the other person is made a
party to the review. The other person can choose to waive
their rights to be a party to the review if they wish.

2.26 Item 19 ensure that arrangements for the hearing of
applications to the SSATinclude the review of decisions
under s91 A(3) of theChild Support (Assessment) Act

1989.

2.27 Item 20 inserts new subsection 1264(4) that provides for a
wriften notice informing both of the parties to the child
supportagreementthat an applicationfor reviewhasbeen
madeto theSSAT.

2.28 Items21 and22 includedecisionsmadeunders9lA(3) of
theChild Support (Assessment) Act 1989 in section1279
oftheSocialSecurityAct1991. This sectionprovidesfor
directions as to the procedures for hearings by the SSAT
(s1279).

2.29 Item 23 ensures that where a party to the child support

agreement has given the SSATa notice under s1260(5)
waiving theft rights to be a party to the review, they will
receive a copy of the statement setting out the SSAT’s

decision on the review.

2.30 Item 25 adds a subsection to section 1283 to ensure that

where the Administrative Appeals Tribunal reviews a
decision under 9lA(3) of the Child Support (Assessment)
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Act 1989both ofthepartiesto thechild supportagreement
are taken to be persons whose interest are affected by the
decision.

I Clauses involved in the proposed amendments I
hems1 and2 Amend section 23(1) dealing with the definitionofan

officer.

Items3 and4 Insertsnew paragraph 1239(l)(d) dealing with
decisions the Secretary may review.

hems 5 and6 Inserts new paragraph I240(1)(d) dealing with
applicationfor review.

hem 7 Insertsnewsubsection1240(IA) providingfor the
joining in of bothpartiesto theappealto the
AuthorisedReviewOfficer.

hem 8 Inserts new subsection 1243(3) dealing with informing
both parties to an agreement of the review decision.

hems9 to 14 Amend section 1244(1) and paragraphs 1244(l)(a);
l244(1)(b); 1244(1)(b)(ii); and 1244(I)(c)dealingwith
notification of further rights of appeal.

Item 15 Inserts new paragraph 1245(1)(c) dealing with the
applicationof Part6.2 - Reviewby theSocial Security
Appeals Tribunal (SSAT).

hem 16 Insertsnewsubsectionl247(1AA) dealingwith
applicationfor reviewbytheSSAT.

hem 17 and18 Inserts newsubsection1260(5)dealingwith parties to
a SSATreview.

Item 19 Amend subsection 1263(1) dealing with arrangements
for hearing ofan applicationto theSSAT.

hem20 Insertssubsection1264(4)dealingwith noticeof
applicationto apersonaffectedbya decisionofthe
SSAT.
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hem21 Amendparagraph1279(1)(a)dealingwith directions
asto theprocedurefor SSAThearings.

Item 22 Inserts paragraph1 279(5)(ac)dealingwith directions
asto theprocedurefor SSAT hearings.
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I

PAGE 22



QuidSupportLegislationAmendmentDiii 1994 &plandiloiy Memorandum

Chapter3

The Child Suppon

(RegistrationandCollection)Act1988

The enforcementofcertain

maintenanceliabilities

Overview

EnablestheRegistrarto respondto

certainchangedcircumstancesandnot

require thepartiesto return to Court
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The Child Support (Re!istration and Collection) Act [988

Part 3 Division I

Amendmentsrelatingto theEnforcementof

CertainMaintenanceLiabilities

I

I Summary ofproposedamendments I
3.1 TheBill will insert newprovisionsin thePrincipal Act

to allow theRegistrar tonot enforceliabilities arising
from court ordersor court registered agreements when:

(A) apayer’sincomeis belowathreshold
amount andheor sheis receivingasocialsecurity
pensionorbenefit;or

(B) a child has left theongoingcare ofa
personandthepartiesagreethat thechangehas
occurred.

I Backgroundto the legislation I
3.2 Parentswith a registrable court orderorcourt

registered agreement mayhave the amount of
maintenance payable collected by the Child Support
Agency. The liability continues to be payable until the
order or agreement is changed and this can only be

done by the court. The Agency has no authority to
change the liability or to not enforce it until the change
is made by the court.

3.3 Personalcircumstancesdo changeandmany parents
are reluctant to go to court due to the costinvolved
eventhoughit is likely the court would change the
orderin both setsof circumstances targeted in this
amendment.

3.4 Wheretheliability is basedon an assessment,it is
possibleto amendthatassessmentwhereincomedrops
or there is a changeof custody. If incomedrops an
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estimateofcurrentyearincomemaybe lodgedto
reducetheliability. If achild leavesthecareofthe
custodialparent,theliableparentis no longerliableto
payfor that child undertheassessment.

3.5 By contrast,wherethe liability is basedon acourt
order,themeansofreviewis lessaccessibleto many
parties. Thesepartiesmustincursignificantcoststo
haveorderschangedin fairly straightforwardsituations.

3.6 The inability oftheAgencyto actwhencircumstances
changein thesecaseshasbeenavery difficult issueto
manageandhasbeenatthesourceof anumberof
complaintsagainstboththeschemeandtheAgency.
Clientshavecometo expectthat theAgencyshouldbe
ableto respondto certainchangesandthetwo
scenariosthat thisBill providesfor areclearcutand
easilyadministered.

3.7 Thecourtorder is not changed asaresultof this
amendment.It will alwaysremainopento eitherparty
to have the order varied or for the payee to enforce the
amount in his or her own right for the period. The
amendment simply gives the Registrartheability to not
enforce a registered liability for theperiodinvolved.
No debtaccruesto theCommonwealthfor thatperiod.
It will remaintheresponsibilityof parentsto apply to
courtto havethetermsofthe orderoragreementvaried
to reflectchangesin theircircumstances.TheAgency
will continueto encouragepeopleto seekassistanceto
applyto court in thesesituations. Importantlyhowever,
thiswill no longeroccurunderthepressureof
escalatingdebt.

3.8 TheAgencywill performbackgroundchecksto ensure
that theperiodofnon enforcementhasnot ended.
Therewill alsobe arequirementfor payersto inform
theRegistrarwhentheyresumeemployment Failure
to comply is an offenceand whenprosecutedmay
attract a monetary penalty.

3.9 The liability will not be affectedby temporary
absences, including normal periods of access and
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temporaryshorttermchangesto accessarrangements.
A child at boarding schoolwill notbedeemedto have
left the care of the payee. It is not the intention of this
amendment to allow payers to obtain “credits” against
their liability for each and every day they may have
their children. The parties must agree in writing that a
substantialchange in the care arrangements has
occurred and it is likely to be ongoing. It will be open
to either party to end that agreement if circumstances
again change.

3.10 Both parties will have objection rights against any
decision the Registrar maymake in these cases.

I Explanation of the proposed amendments I
Low IncomeNon Enforcement Periods

3.11 [Clause151 insertsanewsection37B in thePrincipal
Act which establishes a low income non enforcement
period. Apayer may apply to the Registrar to have a
liability no longer enforcedif they are in receipt of; or
have made a claim for, a social security pension or
benefit [Clause 15(2)J. The payer cannot apply if the
order already provides for the liability to be reduced
during periodsofunemploymentorwherethepayer’s
incomeis substantiallyreduced.[Clause15(3)j

3.12 If thepayerhasmadetheapplicationreferredto at 3.11
andhis orherincomefrom all sources(includingthe
pension or benefit) is below a prescribed level, the low
incomenon enforcementperiodwill commenceon the
day on which the application is made or an earlier day
determined by the Registrar but not before the pension
or benefit waspayable[Clause 15(4)j Theperiodwill
end when the payment of pension or benefit ceases or
income from all sources rises above the prescribed
level[Clause 15(5)].

3.13 The income test to be prescribedwill requireincome
from all sources, including pensionor benefit, to not
exceed the maximum basic rate of pension payable to a
person. At present that is $321.60 per fortnight or
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$8361.60 per annum, indexed. This testis amachinery
matter and is to be included in the Regulations.

3.14 The Court order remainsunchanged by this amendment
and the amount payable remains enforceable by the
payeeprivately.

3.15 [Clauses 15 (6) and (7)]requiretheRegistrar to vary
thedetails of the liability in thechild supportregister
both atthe startandendofthelow incomenon
enforcementperiod. If theamountof theliability is not
beingenforcedbecauseofan earlierelectionunder
section 38 (an election by the payee to not have the
liability enforced by the Registrar) or 39B (an amount
is not being enforced for a child or children who have
left the payee’scare),theRegistrarcannottakeaction
under the low income non enforcement provisions. If a
liability is not beingenforcedbecauseof a low income
non enforcement period a client cannot then elect under
section 38 to stop enforcement or elect under section
39 to have the liability enforced again [Clauses16 and
17]. These are purely technical amendments to ensure
the new non enforcement provisions do not conflict
with the existing non enforcement provisions.

3.16 During any low income non enforcement period the
total liability is taken to be enforceable for the purposes
of section 111. This section imposes a duty on payers
if the liability is beingenforcedto inform theRegistrar
whenever they obtain employment. This requirement
will therefore apply in these periods even though the
liability is not beingenforced and is one mechanism to
allow the Registrar to exercise some control over these
non enforcement periods [Clause 19j

Payeeno longermain providerofongoingdaily care

3.17 A newsection39B is insertedin thePrincipalAct
which establishes an overall non care period during
which a liability may not be enforced by the Child
Support Agency [Clause 18 (1) and (2)]. The non care
period will commence at the time a payee ceases to be
the main provider of ongoing daily care of a child and
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end wheneither party electsto havethe liability
enforcedagainIClause18(2)and (5)].

3.18 The non careperiod will be triggered by an election(an
agreement) madeby both the payee and payer that a
liability should no longer be enforced because the
payee is no longerthemain providerof ongoingdaily
care. The period will commence at the start of the non
care period if the election is madewithin 28 days of
that period commencing or when the election is made,
whicheveris the later. An electioncannotbemadeon
this ground if theperiod is alreadycontainedin a low
income non enforcement period pursuant to section
37B [Clause 18(3)j

3.19 TheRegistraris requiredto vary thechild support
registerboth atthestartandendofanon careperiod
[Clause 18(8)j Becausethenon careperiodwill be
madeby electionit will be necessaryfor theRegistrar
to knowwhathasbeenagreedwhenthepartiesjointly
elect. Therefore,the form ofelection mayrequirethe
partiesto make adeclarationaboutthecircumstances
atthebeginningandendoftheperiod[Clause18(9,)j

3.20 Objectionrights areprovidedagainstall decisionsthat
theRegistrarmaymakeundernewsections37B and
39B. An objection is also available against the
Registrar’s decision under subsection 37B(4) to select a
particular date or refusing to determine a date for the
commencement of a low income non enforcement
period[Clausehf

I Commencementdate I
3.21 Theseamendmentswill applyto low incomenon

enforcementperiodsandoverall non careperiods
which commenceon andafterthedateofRoyal
Assent.

I Clausesinvolvedin theproposedamendments I
Clause2(1) proposesthat theseamendmentswill commenceon

thedateof RoyalAssent.
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Clause14 provides objection rights againstdecisionsofthe
Registrarmadeundersections37B,37B(4)and
39B.

Clause 15(2) allows payersto applyto not havealiability
enforcedundertheAct.

Clause15(3) prohibitsapplicationsif theorderoragreement
alreadyprovidesfor reductionsin amountsbecause
of unemploymentor low income.

Clause15(4) specifiesthestartdateof low incomenon
enforcementperiods.

Clause 15(5) specifiestheenddateof low incomenon
enforcementperiods.

Clause15(6) requirestheRegistrarto vary theentryin thechild
supportregisterfor the start of a low incomenon
enforcement period.

Clause15(7) requirestheRegistrarto vary theentry in thechild
supportregisterfor theendof a low incomenon
enforcementperiod.

Clause15(8) definessocialsecuritybenefitandpensionas
havingthesamemeaningasin theSocial Security
Act 1991.

Clause/6 doesnot allow theRegistrarto vary thechild
supportregisterfollowing an electionundersection
38 to ceaseall collectionif theliability hasalready
becomenon enforceablebecauseof a low income
non enforcementperiodpursuantto section37B.

) Clause17 doesnotallow theRegistrarto vary thechild
supportregisterfollowing anelectionundersection
39 to commencecollectingif the liability has
alreadybecomenonenforceablebecauseofa low
incomenon enforcementperiodpursuantto section
37B.
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Clause 18 establishes amounts that are not enforceable during
periods in which the payee is not the mainprovider
ofcare for a child.

Clause18(2) sets the overall non care period.

Clause18(3) requirestheelectionduringanon careperiodto be
a joint election.

Clause18(4) establishesthat theliability ceasesto be
enforceable,eitherin full or in part,oncethe
electionis made.

Clause18(5) allows areversalof a previouselectionto be made
eitherby thepayeror thepayeeandsetstheend
dateofthenoncareperiod.

Clause18(6) specifieswhenareversalofapreviouselectionhas
effect.

Clause18(8) requirestheRegistrarto vary theregisterto either
beginor endthe non enforcementperiod.

Clause18(9) theelectionformsmayrequirethepartiesto declare
thetermsof theagreementaboutnoncareandthe
start and end ofthenon care period.

Clause18(10) enforceable liabilities include both liabilities that
areenforceablein total or partially because of a
joint election under this section.

Clause19 a payer must advise the Registrar if, during a low
income non enforcement period, they become

employed.

I
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Chapter4

The ChildSupport

(RegistrationandCollection)Act1988

ExtensionofPrivate

PaymentArrangements

Overview

AllowsDSSclientswho havebeenreceivingpayments

regularlythroughtheChildSupportAgencyto elect

to receivefuturepaymentsdirectlyfromthepayer
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Child Support (ReEistration And Collection~ Act 1988

Part3-Division 3

ExtensionOfPrivate PaymentArrangements

I Sununary of proposedamendments I
4.1 The Bill will amendthePrincipalAct by allowing

payeeswho are receiving DSSpaymentsto electto not
have themaintenanceliability enforcedby the Registrar
in certain circumstances,ie, to receive payments
privately. A payee will be able to make such an
election where the payer has a satisfactory payment
record. There will be limits on the number of times an
election may be made by such a payee. They may also
elect to have the liability collected again if they wish.

I Backgroundto the legislation I
4.2 At thetime amaintenanceliability arises,thepayeeof

that liability has a choice about whether that liability is
registeredandenforcedunderthe Child Support
(Registration and Collection) Act 1988. If thechoice
is madeat theoutsetnot to enforcethe liability through
theAgency,technicallythecaseis not registeredand
the payee can collect payments directly from the payer.

4.3 Once a liability is registered and is enforceableby the
Agency,theamountspayableunderthat liability
becomeadebtdueto the Commonwealthunderthe
PrincipalAct. The payeecannotcollectpayments
privatelyor enforce payment of those amounts.

4.4 If a decision at the outset is to have the liability
enforced by the Agency, the payee is able to
subsequently elect to not have the liability enforced
under theAct. However,this election cannot be made
if thepayeereceivesan incometestedpension,
allowanceor benefit. As a result, many DSSclients do
not have the flexibility to receive payments privately.
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4.5 Thisamendmentis designedto allow all payeesto
makearrangementsfor paymentto bemadeprivately,
whetherornot theyareDSSclients. However,in
cases where the payee is aDSSclient, this choicewill
only be ableto be exercisedby themwherethepayer
hasa goodpaymentrecord. Thechangerecognises
that,where thepayerhasasatisfactorypaymentrecord,
an opportunity shouldandwill be givento registered
clientsto receivepaymentsprivately.

4.6 If a private arrangement fails, the payee will be able
to electonceagain to havethe liabillty enforced
undertheAct TheRegistrarwill alsobeableto
collectdefinedamountsofarrearswhich werenot
paidto thepayeeduring theperiodofnon-
enforcement

I Explanation of the proposed amendments I
Electionsto nowreceivepaymentsprivatelyaftertheoriginal
registrationaskedfor collectionby theAgency

4.7 The restrictionon payeesin receiptof an incometested
pension,allowanceorbenefitwhichcurrentlyappears
in section38 will be removed. A new subsection will
be added to section 38 to allow elections to be madeby
payees who arein receipt of an income tested pension,
allowance or benefit. The Registrar must not vary the
Register after the election is made if the payer has an
unsatisfactory payment record (to be prescribed in the
Regulations)or if the payee has, in the 5 yearsprior to
thelatestelection,madetwo previouselectionsunder
section38 whichhavefailed [Clause 22 (a) and (b)j

4.8 Details of the necessary payment record are ofa
machinerynatureandare thereforeto be placedin the
Regulations.It is proposedthegoodpaymentrecord
will require that no arrears be outstandingat thedateof
theelectionandfor the 6 monthperiodimmediately
before the election all payments have been on time.

4.9 Section39 will continueto allow an electionmade
undersection38 to bereversed.
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Reversalofa decisionto receivepaymentsprivately

4.10 Wherethepayeehaspreviouslymadean electionunder
section38 to nothavethe liability enforcedtheymay
decidesubsequentlyto reversethatelectionunder
section39. A newsection39A will beinsertedto
allow theRegistrarto collectarrearswherean election
wasoriginally madeby thepayeeundersection38 to
not have the liability registered under the Act. Where
thepayeesubsequentlyappliesfor theliability to be
registered,subsection39A(4)will allow thepayeeto
applyfor collectionofamountsunpaidin relationto the
maximum arrears period [Clause 23(4)J. This period
will beamaximum ofnine monthsand cannot start
earlierthantheperiodto whichtheliability relates(that
is, the date the liability arises under the order or first
becomespayableunderan assessment)or thedatethis
amendmentcommences[Clause 23(3)1.

4.11 Whentheliability is re registered,thepayeeappliesfor
collectionoftheamountsunpaidwhile theliability was
not registeredandthearrears periodcoveredby the
applicationdoesnot exceedthreemonths,subsection
39A(5) provides that the Registrar must accept the
application to collect arrears [Clause 23(5)j

4.12 If theperiodcoveredby thepayee’sapplication
exceedsthreemonths,subsection39A(6) will provide
that theRegistrarmustonly accepttheapplicationif be
is satisfiedthat thereareexceptionalcircumstances.If
thereareno exceptionalcircumstancesbut amounts
remain outstanding in the most recent 3 months, the
applicationwill betreatedasbeingfor themostrecent
3 monthsandwill begranted. Only wherethereareno
exceptional circumstancesandno unpaidamounts are
payablein themostrecent3 monthswill theapplication
be refused [Clause 23(6,)j

4.13 If theRegistrargrants a payee’s application for
collectionoftheseunpaidamounts,subsection39A(7)
provides that those amounts become part ofthechild
supportdebtin relationto thechild support
enforcementperiod: TheRegistrarmustmakesuch

PAGE 34



Child SupportLegislationAmendmentBill 1994 ExplanatoryMemorandurn

variationstotheRegisterasarenecessaryto show
theseamountsaspartofthedebtin relationto that
period[Clause 23(7)/.

Electionto now havepaymentscollectedaftertheoriginal decisionon
an applicationwasnot to registerfor collection

4.14 Personswhopreviouslychoseto haveprivatepayment
fromtheoutsetwill alsohavethefacility to have
arrearscollectedwhentheyre register. A newsection
28A will be inserted to allow the Registrar to collect
arrears whereanelectionwasoriginally made by the
payeeundersubsection23(3)or 24A(2)to nothavethe
liability enforcedby theAgency. Section28A mirrors
section39A (paragraphs4.10to 4.13)in all respectsin
relation to the Registrar’s ability to register and collect
arrears in thesecircumstances[Clause21/.

Objections against decisions

4.15 A decisionof theRegistrarto refuseto grant the
payee’sapplicationfor collectionof unpaidamountsin
eitherthemostrecent3 monthperiodor up to 9 months
underparagraph28A(5)(d)or(e) orparagraph
39A(6)(b) or (c) will beincludedin thedefinition of
“appealable refusal decision” in subsection 4(1) of the
principal Act [Clause20j In practice the payee may
appealagainstadecisionthat therewereno exceptional
circumstancesor, in theabsenceofexceptional
circumstances,therewereno unpaidamountsin the
mostrecentthreemonths.

4.16 If theRegistrargrantsapayee’sapplicationfor
collectionof theseunpaidamounts,subsections28A(6)
provides that the amounts become part of the child
supportdebtin relationto thechild support
enforcementperiod. TheRegistrarmustmakesuch
variationsto theRegisterasarenecessaryto show
theseamounts aspart of the debt in relation to that
period[Clauses 21(6)J.
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I Commencement date I
4.17 Theseamendmentswill applyon andafterthedateof

theRoyalAssent. Section22 which amendssection38
will commenceimmediatelyaftersection16 which also
amendssection38.

j Clausesinvolvedin theproposedamendments I
Clause2(1) proposesthat theseamendmentswill commenceon

thedateoftheRoyalAssent.

Clause2(2) proposessection22 will commenceimmediately
aftersection16.

Clause20 providestheobjectionrights againstcertain
decisions of the Registrar madeunder section
28A(5)((d)or (e) and 39A(6)(b) or (c).

Clause21 providesforthereversalofan electionmadeat the
outsetto nothavealiability registeredfor
collectionandthe arrears to becollecteduponthe
reversalaredebtsdueto theCommonwealth.

Clause22 providesthefacility for DSSpayeeclientsto elect
to receivepaymentsprivatelyprovidingthepayer
hasa satisfactorypaymentrecord.

Clause23 section39 providesfor thereversalof an election
originally madeundersection38 (Clause22) to not
havea liability enforcedandfor arrears,which
becomedebtsdueto theCommonwealth,to be
collected.
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