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COMMONWEALTH SUPERANNUATION SCHEMESAMENDMENT BILL 1992

GENERALOUTLINE

ThisBill makesamendmentsto superannuationlegislationto removediscriminationon the

groundof maritalstatus.

Theamendmentsto bemadeby theBill will define“spouse”for the purposesof
superannuationbenefitspayableundertheamendedlegislationin a waywhich doesnot
discriminatebetweenlegally marriedanddefactospouses.Thekey conceptwill be that the
personswereliving togetheras husbandandwife ina permanentandbonafide domestic
relationship,whetheror notthey werelegally marriedto eachother. TheBill will providea
numberof criteriato establishthatsucharelationshipexists.

TheBill will alsoamenda numberof provisionswhich discriminatebetweennuptial andcx-
nuptialchildren.

TheBill will alsoamendthe Judges’PensionsAct 1968to definetheeligibility of childrento
pensionsundertheAct sothat thechildienwho will beeligible fora pensionarechildrenof a
Judgeorretired Judgeor childrenwho arein a dependentrelationshipwitha Judgeor retired
Judge.

FINANCIAL STATEMENT

Thechangeswill resultinsomeadditionalcoststo Commonwealthsuperannuationschemes
in somesituations.‘These will chiefly be where,in future,defactospousesof deceased
schememembersor pensionersareabletoestablishtheexistenceof a bonatide domestic
relationshipwherethat relationshipdoesnotmeetthe existingeligibility criteriafor payment
ofreversionarybenefits. However,becausemostschemesalreadyrecognisespouses,
includingdefactospouseswheretherelationshiphasexistedfor someyearsor wherethereis
financialdependency,theadditionalcostswould be verysmall. Thereis insufficientdataon
theincidence,rateof formation,durationof, or extentof financialdependencyin defacto
relationshipsamongmembersof existingCommonwealthschemesto enabletheadditional
costor Budgetaryeffectto beestimatedwith anycertainty. Any additionalcostswould be
offsetby social securityandtaxationclawbacks.
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NOTES ON CLAUSES

Clause1 — Shorttitle

1. Thisclauseprovidesfor the legislationto beknownastheCommonwealth

SuperannuationSchemesAmendmentAct 1992.

Clause2— Commencement

2. Thisclauseprovidesfor thecommencementof the legislationon 25 June1993. Thatis
thedateon which the amendmentsto thesuperannuationprovisionsof the$ex
DiscriminationAct 1984which weremadein 1991 will comeinto effect As this
legislationisbeingenactedin orderto bring Commonwealthlegislativesuperannuation
schemesinto line with theamendedSexDiscrimination Act, theseamendmentsareto
commenceon the samedate.

Clause3 — Amendmentsof Acts

3. ThisClauseprovidesthat the Actsspecifiedin theScheduleare tobe amendedasset

out in theSchedule.

Clause4 -. Applicationandsaving—DefenceForceRetirementandDeathBenefitsAct 1973

4. Thisclauseprovidesthat theamendmentsmadeto theDefenceForceRetirementand
DeathBenefitsAct 1973 by this Act only apply in respectof benefitspayableasa result
of thedeathof a memberorpensioneron or after25 June1993.

5, It alsoprovidesthat theexistingDefenceForceRetirementandDeathBenefitsAct
1973continuesto apply in respectof benefitspayableunderthatAct asa result of the
deathof a memberor pensionerbefore25 June1993.

Clause5 - Applicationandsaving—Governor-GeneralAct 1974

6. Thisclauseprovidesthat theamendmentsmadeto theGovernor-GeneralAct 1974by
this Act only apply in respectof benefitspayableas aresult of thedeathof acurrentor
pastoffice-holderon or after25 June1993.

7. It alsoprovidesthat theexistingGovemor-GeneralAct 1974continuesto apply in
respectof benefitspayableunderthatAct asa resultof thedeathof a currentor past
office-holderbefore25 June1993.

Clause6— Application andsaving — Judges’PensionsAct 1968

8. Thisclauseprovidesthat theamendmentsmadeto theJudges’PensionsAct 1968 by
this Act only apply in respectof benefitspayableas aresult of thedeathof acurrentor
pastoffice-holderon or after25 June1993.

9. It also providesthat theexistingJudges’PensionsAct 1968continuesto applyin
respectof benefitspayableunderthatAct asa resultof thedeathof a currentor past
office-holderbefore25 June1993.

Clause7 - Application andsaving- ParliamentaryandJudicialRetiring AllowancesAct 1973

10. Thisclauseprovidesthat theamendmentsmadeto theParliamentaryandJudicial
RetiringAllowancesAct 1973 by this Act only apply in respectof benefitspayableasa
resultof thedeathof an office-holderon or after25 June1993.
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11. It alsoprovidesthat theexistingParliamentaryandJudicialRetiringAllowancesAct
1973continuesto apply in respectof benefitspayableunderthat Act asa resultof the
deathof anoffice-holderbefore25 June1993.

Clause8 - Application andsaving- ParliamentaryContributorySuperannuationAct 1948

12. Thisclauseprovidesthatthe amendmentsmadeto theParliamentaryContributory
SuperannuationAct 1948by thisAct only apply in respectof benefitspayableasa
resultof thedeath,on or after25June1993, of apersonentitled to a parliamentary
allowanceor retiring allowance.

13. It alsoprovidesfor thecontinuedapplicationof theexistingParliamentaryContributory
SuperannuationAct 1948in respectof benefitspayableunderthat Act asa resultof the
death,before25 June1993,of a personentitledto a parliamentaryallowanceor retiring
allowance.

Clause9 - Application - SuperannuationAct 1922

14. Thisclauseprovidesthat section48ABA, which is insertedin theSuperannuationAct
1922by this Act, appliesin relationto pensionpayablein respectof a contributoror
pensioneronlyif thecontributoror pensionerdieson or after25 June1993.

Clause10 - Applicationandsaving - SuperannuationAct 1976

15. Thisclauseprovidesfor theapplicationof theamendmentsmadetothe Superannuation
Act 1976by this Act onlyin respectof benefitspayableasa resultof the deathof an
eligible employeeor aretirementpensioneron orafter25 June1993.

16. it alsoprovidesfor thecontinuedapplicationof theexistingSuperannuationAct 1976
in respectof benefitspayableunderthat Act asaresultof the deathof aneligible
employeeor aretirementpensionerbefore25 June 1993.
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SCHEDULE

AMENDMENTS OFACTS

DEFENCEFORCERETIREMENTAND DEATh BENEFITSACT 1973

Theamendmentof paragraph3(1)(a)will includean ex-nuptialchild of a memberin the
definition of child entitled to anautomaticreversionarybenefit, that is a benefitpayableon a

person’sdeath.
Theamendmentsof paragraph3(I)(b) will providethat theex-nuptialchild of a spouseto
whomthe definitionof child doesnot applywill berequiredto provedependenceupon the
memberat dateof death.

Subsection3(1)will alsobeamendedto removethegender-specificdefinitionsof “widow”
and“widow’s pension”andto inserta newreferenceto “spouse’spension”. ‘Spouse’will be
definedelsewherein the Act (seenew section6B).

Subsection3(4) is omitted to removethedefinitionof “widower”.

New subsection6A(I) will provide thatapersonhad a marital relationshipwith another
personat aparticulartime if the personordinarily lived with theotherpersonasthatother
person’shusbandor wife on a permanentandbonafide domesticbasisat that time.

New subsection6A(2) will requireoneof two teststo be met to establishthata person
ordinarily lived with anotherpersonon apermanentandbonatide domesticbasisat a
particulartime,either:

(a) that thepersonhadlived with theotherpersonas that otherperson’shusbandor wife
for a continuousperiodof at least3 yearsup to that time;or

(b) wherethepersonhadlived with the otherpersonas thatotherperson’shusbandor wife
for a continuousperiodof lessthan 3 yearsat that time, that theDefenceForce
RetirementandDeathBenefitsAuthority is of theopinion, havingregardto any
relevantevidence,that thepersonordinarily lived with the otherpersonon a permanent
andbonafide domesticbasisat thattime.

Thepersonsmaybe living togetherashusbandandwife on a permanentandbonafide
domesticbasiswhethertheyarelegallymarriedto eachotherornot.

Newsubsection6A(3)will clarify thata marital relationshipis takento havecommenced
whenthe couplecommencedto live togethercontinuouslyashusbandandwife. The
provisionswill ensurethat,for relationshipswhich commenceafterretirementandage60,
thefive yearduration testrequiredby newsubparagraph6B(2)(b)(iii) is measuredfrom the
dateon which the relationshipcommencedratherthan from thedateon which oneof thetests
in newsubsection6A(2)ismet.

New subsection6A(4)will providethatrelevantevidenceforarrivingat an opinionthat a
personin arelationshipof lessthan 3 yearsdurationordinarily lived with theotherpersonon
a permanentandbonafide domesticbasiscould includeevidenceestablishingthat:

(a) thepersonwas wholly orsubstantiallydependenton the otherperson;

(b) thepersonswerelegally marriedto eachother;
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(c) thepersonshada child bornof the relationshipbetweenthemor who wasadoptedby
themduring theirrelationship;or

(d) the personsjointly owneda homewhich wastheir usualresidence.

TheAuthoritywill notbe limited totheseformsof evidence. Newsubsection6A(4) will
allow theAuthority to takeinto accountanyotherevidencethat theAuthorityconsidersto be
relevantto reachanopinion that thepersonordinarily lived with theotherpersonasthat
otherperson’shusbandor wife on a permanentandbonafide domesticbasis.

Newsubsection6A(5) will providea meansto allow for temporaryabsences,suchaswhen
thepersonsareseparatedby a member’spostingor absencesresultingfrom illnessor
infirmity. Thesubsectionwill allow personswho arenot living togetherin such
circumstancesto betreatedasif they wereliving togetherfor the purposesof thedefinitionof
“marital relationship”,wherethe Authority is satisfiedthat the personswould otherwisehave
beenliving together.

New section6B will define“spouse”withoutdiscriminationon thebasisof maritalstatus.
Thenew definitionwill notomit anyclassesof personcoveredby theexistingdefinitionbut
may extendto additionalclassesof persons.

New subsection6B(l) will providethat,for thepurposeof this section,a deceasedpersonis a
personwho, atthedateof death,was a contributingmemberof theDefenceForceRetirement
andDeathBenefitsScheme,ora memberin receiptof anageor invalidity pensionbenefit
from theSchemeor a personwho hadenteredpublic employmentandwho hadpreservedhis
or herbenefitin theSchemeuntil sheor he completeda totalof 20 yearsof combined
DefenceForceandpublic employment.

Newsubsections6B(2) and6B(3) will definethemeaningof a “spousewho survivesa
deceasedperson”.

A spousewho survivesa deceasedpersonwill be definedin new subsection68(2)to bea
personwho hada marital relationshipwith thedeceasedpersonat thetimeof death. Where
thedeceasedpersonwasa memberin receiptof an ageor invalidity pensionfrom the
DefenceForceRetirementandDeathBenefitsSchemeatthetimeof death,themarital
relationshipmusteitherhavecommencedbeforethedeceasedpersonbecamea recipient
memberor reachedage60. or otherwisethemarital relationshipmusthavecontinuedforat
leastfive yearsup to the timeof death.

Newsubsection6B(3) will providefor the circumstancesin which a separatedspousecanbe
treatedasa spousefor the purposesof theAct. It will provide that a personis a spousewho
survivesa deceasedpersonif:

(a) thepersonhadpreviouslyhada marital relationshipwith thedeceasedpersonbuthad
permanentlyseparatedfrom thedeceasedperson;

(b) thepersonwas legally marriedto thedeceasedpersonwhenthedeceasedpersondied;
and

(c) theAuthority is of theopinion that thepersonwas wholly or substantiallydependenton
thedeceasedpersonwhenthedeceasedpersondied.

Newparagraph6B(3)(c)will applyanadditionalqualificationthat themarital relationship,
thoughnot necessarilythe legal marriage,musthavebeenof at least5 yearsdurationif the
relationshipcommencedaftertherecipientmemberbecamea recipientmemberandafterthe
recipientmemberreachedage60.



7

Theamendmentsof Division 1 of PartVI (heading),section38,subsection39(1), subsection
39(2),section40, paragraph41A(l)(a), subparagraph41A(l)( IA), subsection43A(5) and
section44 will replaceor redefinegender-specificlanguage,suchas“widow” and
“widower”, inkeepingwith theintroductionof thenewconceptof “spouse”.

At presentsection41 providesfor anunequalallocationbetweenspouses,with a five-eighths
portion to a legally marriedspouseanda three-eighthsportionto a defactospouse.The
amendmentof section41 will providethatwherespouse’spensionis paid to more than one
spouse,the pensionis to beallocatedon a needsbasiswith theproviso thateachspouse
receivesa minimumallocationof three-eighthsof therateat which therelevantpension
would havebeenpayableto the deceasedmember. Theaggregaterateof pensionmustnot
exceed100% of therateof therelevantpensionthat would havebeenpayableto thedeceased
member.

The amendmentsof subparagraphs41A(l)(a)(i) and (ii) will preservethe rights of a spouse
of a deceasedmemberwho may converta portionof his orher pensionto a lumpsum.

GOVERNOR-GENERALACT 1974

Thetitle of the Governor-GeneralAct will beamendedby substitutingreferenceto “widows
or widowers”with “spouses”.

New subsection2A(2) will describethe Commissionerfor Superannuation,for thepurposeof
referenceselsewherein theAct to theCommissioner,as thepersonresponsibleformaking
decisionsin relationto paymentof allowancesto spouses.

Newsubsection211(1) will definea deceasedpersonto bea personwho, at the timeof death,
eitherwastheGovernor-Generalor hadbeentheGovemor-Generalatanytimeafter the
commencementof this legislationon 25 June1993.

New subsection2B(2) will define“marital relationship”. It will providethat a personhada
marital relationshipwitha deceasedpersonat a particulartimeif the personordinarily lived
with the deceasedpersonasthedeceasedperson’shusbandor wife on a permanentandbona
fide domesticbasisat that time.

New subsection211(3)will requireoneof two teststo be metto establishthata person
ordinarily lived with anotherpersonon a permanentandbonatide domesticbasisat a
particulartime,either:

(a) that thepersonhadlived with theotherpersonas thatotherperson’shusbandor wife
for a continuousperiodof at least3 yearsup to that time; or

(b) wherethepersonhad lived with theotherpersonasthat otherperson’shusbandor wife
fora continuousperiodof lessthan 3 yearsat that time, that theCommissionerfor
Superannuationis of theopinion, havingregardto anyrelevantevidence,that the
personordinarily lived with theotherpersonon apermanentandbonatide domestic
basisat thattime.

Thepersonsmaybeliving togetherashusbandand wife on a permanentandbonatide
domesticbasiswhetherthey arelegally marriedto eachotheror not.

Newsubsection2B(4) will providethat relevantevidencefor arriving at anopinionthat a
personin arelationshipof lessthan 3 yearsdurationordinarily lived with theotherpersonas
theotherperson’shusbandor wife on a permanentandbonafide domesticbasiscould
includeevidenceestablishingthat:
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(a) thepersonwaswholly or substantiallydependenton theotherperson;

(b) thepersonswerelegally marriedtoeachother;

(c) the personshada child bornof the relationshipbetweenthem or who was adoptedby
them during theirrelationship;or

(d) thepersonsjointly owneda homewhich wastheir usualresidence.

TheCommissionerforSuperannuationwill notbe limitedto theseformsof evidence. New
subsection211(4) will allow theCommissionerfor Superannuationto takeintoaccountany
otherevidencethatheconsiderstoberelevantto reachanopinion thatthe personordinarily
lived with theotherpersonasthat otherperson’shusbandor wife on a permanentandbona
fide domesticbasis.

Newsubsection211(5) will providea meanstoallow for temporaryabsences,suchaswhen
thepersonsareseparatedby workcommitmentsorabsencesresultingfrom illnessor
infirmity. Thesubsectionwill allow personswho are not living togetherin such
circumstancesto beimatedasif they wereliving togetherfor the purposesof thedefinitionof
“marital relationship”,wherethe Commissionerfor Superannuationis satisfiedthat the
personswould otherwisehavebeenliving together.

New section2C will definethemeaningof the word ‘spouse’.

A spouseof a deceasedpersonwill bedefinedin newsubsection2C(a)to be a personwho
hada marital relationshipwith thedeceasedpersonwhenthedeceasedpersondied.

New subsection2C(b)will providefor thecircumstancesin which a separatedspousecartbe
treatedasaspousefor thepurposesof theAct. It will provide thata personis aspousewho
survivesadeceasedpersonif:

(a) thepersonhadpreviouslyhada marital relationshipwith thedeceasedpersonbut had
permanentlyseparatedfrom thedeceasedperson;

1)) thepersonwas legally marriedto the deceasedpersonwhenthedeceasedpersondied;
and

(c) theCommissionerforSuperannuationis of the opinion that the personwaswholly or
substantiallydependenton thedeceasedpersonwhenthe deceasedpersondied.

Existingsubsection4(2), which is subjectto theprovisionsof theexistingsubsection4(4),
will alsonow becomesubjectto newsection4A which providesforallowancespayable
wherethereis morethan onespouse.Subsection4(2) will alsonow omit referenceto
“widow” or “widower” andsubstitutesthe term“spouse”.

Existingparagraph4(3)(b) will now omit referenceto “widow” or “widower” andsubstitute
“spouse”.

New subsection4A(1) will assignresponsibilityto theCommissionerfor Superannuationto
allocateany allowancesto spouseswheretheGovernor-Generaldiesleavingmore thanone
spouse.

Newsubsection4A(2) will provide that anallowanceis payableto eachspouseonly in
accordancewith theallocationdeterminedundernewsubsection4A(3).

Newsubsection4A(3)will setouttheconditionsunderwhich theCommissionerfor
Superannuationwill allocatetheallowance. It will specifythat theCommissionerfor
Superannuationmust:
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(a) haveregardto therespectiveneedsof eachof thespouses;and

(b) ensurethat theaggregateof the ratesof allowanceapplicableto eachof the
spouseswill notexceed100% of therateof allowancethatwouldhavebeen
applicableto thedeceasedpersonunderparagraph4(3)(a); and

(c) ensurethattherateof allowanceapplicableto eachspousewill notexceedtherate
specifiedinparagraph4(3)(b).

Newsection411 will providefor applicationto be madeto theAdministrativeAppeals
Tribunal for thereview of a decisionof theCommissionerfor Superannuationmadeunder

(a) newparagraph28(3)(b) in relation to acknowledgmentof amarital relationship
havingexisted;

(b) newsubsection211(5)in relationto beingsatisfiedthat a personis takento have
beenliving with thedeceasedperson;

(c) newsub-paragraph2C(b)(iii) in relationto dependence;and

(d) newsection4A in relationto theallocationof allowancebetweenmultiple

spouses.

JUDGES’PENSIONSACT 1968

Theamendmentof subsection4(1)will repealthedefinitionsof “child” and“eligible child”
andinsertthefollowing definitions:

“Child” will meanachild or adoptedchild who is undertheageof 16 years,or who is
over 16 yearsbutunder25 yearsandis studyingfull-time ata school,collegeor
university. Thisdefinitioncombinesthepreviousdefinitionof “child” and“eligible
child”.

“Child of amaritalrelationship”will meana child born of a maritalrelationshipor a
child adoptedby thepersonsin thatrelationshipduring therelationship.

A referenceto“eligible child” will referto thedefinitionof the termcontainedinnew
section4AA.

Subsection4(2) of theAct, which providedthata child adoptedby a Judge’swidow or
widowerafterhisor herremarriageis noteligible for a pensionunderthe Act, will be
repealed.Newprovisions,referredto below,will now dealwith theeligibility fora pension
of adoptedandnaturalchildrenof aJudgeorretiredJudge.

Newsection4AA will definethoseeligible childrenin relationto whoma pensionmay be

paid. An eligible child will be:

(a) achild of theJudgeorretired Judge;or

(b) achild who, in theAttorney-General’sopinion-

was,at thetime of deathof theJudgeor retiredJudge,wholly or substantially
dependenton theJudgeor retired Judge;or

would havebeen,but for the deathof theJudgeor retiredJudge,wholly or
substantiallydependenton theJudgeor retiredJudge.



10

Thisamendmentwill reducethecoverageof thecurrentAct by excludingaspossible
beneficiariesachild of a spouseora formerspouseof a Judgeor retiredJudgewherethe
child hasno dependentrelationshipwith theJudgeor retiredJudge.

Newsubsection4A11(l) will providethat apersonhada marital relationshipwith another
personata particulartime if thepersonordinarily lived with theotherpersonasthatother
person’shusbandorwife on apermanentandbonafide domesticbasisat that time.

Newsubsection4AB(2) will requireoneof two teststo bemet to establishthat aperson
ordinarily lived with anotherpersonon a permanentandbonatide domesticbasisata
particulartime,either:

(a) that thepersonhadlived with theotherpersonasthatotherperson’shusbandorwife
for a continuousperiodof atleast3 yearsup to that time;or

(b) wherethepersonhadlived with theotherpersonas that otherperson’shusbandor wife
for a continuousperiodof lessthan 3 yearsat that time, thattheAttorney-Generalisof
theopinion,havingregardto any relevantevidence,that thepersonordinarily lived
with the otherpersonon a permanentandbonafide domesticbasis.

Thepersonsmaybeliving togetherashusbandandwife on a permanentandbonatide
domesticbasiswhethertheyarelegallymarriedtoeachotheror not

Newsubsection4AB(3) will clarify thata marital relationshipis takento havecommenced
whenthecouplecommencedto live togethercontinuouslyas husbandandwife. The
provisionwill ensurethat,for relationshipswhichcommenceafterretirementandage60, the
five yeardurationtestrequiredby newsubparagraph4AC(2)(b)(iii) appliesfrom the dateon
which therelationshipcommencedratherthanfrom the dateon which oneof thetestsin new
subsection4AB(2) ismet.

Newsubsection4AB(4) will provide thatrelevantevidencefor arrivingat anopinionthat a
personina relationshipof lessthan3 yearsdurationordinarilylived with theotherpersonon
apermanentandbonatide domesticbasiscould includeevidenceestablishingthat:

(a) thepersonwaswholly or substantiallydependenton the otherperson;

(b) the personswere legally marriedto eachother;

(c) thepersonshadachild bornof the relationshipbetweenthemor who wasadoptedby
themduring their relationship;or

(d) thepersonsjointly owneda homewhich wastheir usual residence.

TheAttorney-Generalwill notbelimited to theseformsofevidence.New subsection
4AB(4) will allowtheAttorney-Generalto takeinto accountanyotherevidencethat he
considersto berelevanttoreachan opinionthat thepersonordinarily lived with theother
personasthat otherperson’shusbandor wife on a permanentandbonatide domesticbasis.

Newsubsection4AB(5) will providea meansto allow for temporaryabsences,suchaswhen
thepersonsareseparatedby work commitmentsor absencesresultingfrom illnessor
infirmity. Thesubsectionwilt allow personswho arenot living togetherin such
circumstancesto be treatedasif theywereliving togetherfor thepurposesof thedefinition of
“marital relationship”,wheretheAttorney-Generalissatisfiedthatthepersonswould
otherwisehavebeenliving together.

New section4AC will define“spouse”withoutdiscriminationon the basisof maritalstatus.
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Newsubsection4AC(1)will providethat,for thepurposesof this section,adeceasedJudge
is a personwho hasdied andwho, atthedateof death,was aJudgeorretiredJudge.

Newsubsections4AC(2)and4AC(3)will definea ‘spousewho survivesa deceasedJudge’.
A spousewho survivesa deceasedJudgewill bedefinedin newsubsection4AC(2) to bea
personwhohada marital relationshipwith thedeceasedJudgeat the timeof death.Where
thedeceasedJudgewasa retiredJudgeatthetimeof death,themaritalrelationshipmust
eitherhavecommencedbeforethe Judgebecamea retired Judgeor beforetheJudgereached
age60,or otherwisethemarital relationshipmusthavecontinuedfor at leastfive yearsup to
the timeof death.

New subsection4AC(3)will providefor the circumstancesin which a separatedspousecan
betreatedasa spousefor thepurposesof the Act. It will providethat a personisa spouse
who survivesa deceasedJudgeif:

(a) thepersonhadpreviouslyhadamarital relationshipwith thedeceasedJudgebuthad
permanentlyseparatedfrom thedeceasedJudge;

(b) thepersonwas legallymarriedto thedeceasedJudgewhenthedeceasedJudgedied;
and

(c) theAttorney-Generalis of the opinion that the personwaswholly orsubstantially
dependenton thedeceasedJudgewhenthe deceasedJudgedied.

New paragraph4AC(3)(c)will apply an additionalqualificationthat the maritalrelationship,
thoughnotnecessarilythe legalmarriage,musthavebeenof at least5 yearsdurationif the
relationshipcommencedaftertheJudgebecamea retiredJudgeandafter theJudgereached
age60.

Subsection7(1)will beamendedby substituting“spouse”for anyreferencesto “widow or
widower”.

Subsection8(1), which statesthe rateat which a pensionispayableto a survivingspouseof a
retired Judge,will beamendedby substituting“if a retired Judgediesleavinga spouse”for
that partof the sectionthat setsouttheeligibility of a spouseof a deceasedretired Judgeto a
pensionbecausetheeligibility conditionswill now becontainedin section4AC(2Xb). The
sectionwill alsobeamendedby substituting“spouse”for thosereferencesto “widow or
widower”.

Subsections9(1), 10(1)and11(1)will be amendedconsistentlywith thenewdefinitionof
“eligible child” in newsection4AA andtheconsequentexclusionfrom pensionentitlement
of achild of a spouseof a Judgeor retired Judgewherethechild hasno dependent
relationshipwith theJudgeor retiredJudge.

Subsections10(2), 11(3)and 12(3)will bereplaced.Newsubsections10(2), 11(3) and12(3)
will providethatwherea retiredJudgeentersinto amarital relationshipafterretirement,after
age60and lessthanfive yearsbeforetheretiredJudge’sdeath,a pensionis not,onthe
retiredJudge’sdeathor,undersubsection11(3),on thedeathof thepersonwith whom the
retired Judgehad thatrelationship,payablein respectof a child of thatmarital relationship.
The newsubsectionshave~asimilareffectto thecurrentsubsectionswithoutdiscriminating
on thebasisof maritalstatus.

Subsection12(1)will beamendedby omitting“or of aperson(whetherdeceasedor not) who
wasat anytimethewife orhusbandof the Judgeor retiredJudge”. Thisamendmentis
consistentwith thenewdefinitionof “eligible child” in newsection4AA andtheconsequent
exclusionfrom pensionentitlementof achild of a formerspouseof a Judgeor retiredJudge
wherethechild hasno dependentrelationshipwith theJudgeor retiredJudge.
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Subsections 9(l), 10(1), 11(1), 12(1), 15(1) and 15(2) will be amended by substituting
“spouse” for anyreferencesto “widow or widower”.

New subsectionI 5A(l) will providethat wherea Judgeor retiredJudgedies leavingmore
than onespouse,the Attorney-Generalmustallocateanypensionpayablein respectof a
deceased Judge or retired Judge among the spouses.

Newsubsection15A(2) will providethatthe Attorney-Generalin makinganyallocationmust
takeintoaccountthe respectiveneedsof thespousesandanyeligible children.

Newsubsection15A(3) will provide that a pensionwill bepayablein accordancewith that
allocation.

Newsubsection15A(4) will provide that therateof pensionpayableto a spouseunderthe
allocationmustnotexceedtherateof pensionthatwould havebeenpayableif therewasonly
onespouseentitledto receivea pensionundertheAct.

NewsubsectionISA(S) will provide that the maximumaggregateamountthat may beshared
by two or morespousesis the rateof a Judge’s or retired Judge’s pension.

Newsubsectionl5A(6) will provide that for thepurposesof thissection,“relevantpension”
in relationto a retiredJudgewho hasdied,is thepensionthat would havebeenpayableto the
retiredJudgeif he orshehadnotdied.

Section l7A, which lists the decisionswhicharesubjectto reviewby theAdministrative
Appeals Tribunal, will be amended to provide, in addition to the matters that arealready
reviewable, for the review of the following decisionsof theAttorney-General:

adecisionwhethera child waswholly orsubstantiallydependenton aJudgeorretired
Judgeat thetimeof deathor would havebeenwholly orsubstantiallydependenton a
Judgeor retiredJudgebutfor thedeath(paragraph4AA(b));

adecisionwhethera personordinarily lived with theotherpersonon a permanentand
bonatide domesticbasis(paragraph4AB(2)(b));

a decisionwhetherpersonsordinarily living togetherbut for a temporaryabsenceor an
absenceresulting from ciztumstancessuchasillnessor infirmity (subsection4AB(5));

a decisionwhetheraperson,who waslegally marriedto thedeceasedJudgeat thetime
of death but was separated from the Judge, was wholly or substantially dependent on
the deceased Judge (paragraph 4AC(3)(d));

a decision as to the allocationof anypensionpayablein respectof thedeathof a Judge
or retired Judge where there is more than one spouse (subsection ISA(l)).

PARLIAMENTARYANDJUDICIAL RETIRING ALLOWANCESACT 1973

The Parliamentary ContributorySuperannuationAct 1948(“the 1948 Act”) wasamendedby
the Parliamentary and Judicial Retiring Allowances Act 1973. PartVA of the 1948 Act,
which provided for additional entitlements to former Ministers and office-holders who retired
from the Parliamentduring theperiod1964to 1973,wasrepealed. However,section22A
and sections 22G to 22P continueto apply to andin respectof personswho wereMinistersor
office-holdersimmediatelybeforethecommencementof theParliamentaryand Judicial
RetiringAllowancesAct or who hadpreviouslybeenoffice-holders.
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New sub-section22(2A)providesa Scheduleof modificationsto thecontinuingoperationof
PartVA of the 1948Act

Schedule:Modificationsof Applied Provisionsof the PrincipalAct

The amendmentsof subsections22K(2), 22K(3),22K(4),and22M(3)will replacegender-
specificterminologyand will provide for reversionary benefitsin respect of former Ministers
and office holderson the samebasisasotherreversionarybenefitspayableunderthe 1948
Act (asamendedby this Act).

Theamendmentof subsection22K(2)and22K(4)will also removeprovisionsfor the
cessationof benefitson re-marriageof a spouse.

Theamendmentsof subsection22K(3) will alsopermit thepaymentof a reversionarybenefit
to the spouse of a relevant female Minister or office holder.

PARLIAMENTARY CONTRIBUTORY SUPERANNUATIONACT 1948

The amendmentof subsection4(1) will inserta new definition of “former spouse”. The new
definitionwill beapplicablein thecontextof benefitsto eligible childrenin section 19AA.

New subsection4B(l) will providethata personhas a marital relationshipwith another
personata particulartimeif thepersonordinarily lived with the otherpersonasthat other
person’shusbandor wife on a permanentandbonatide domesticbasisat that time.

New subsection4B(2) will require oneof two teststo be met forestablishingthat a person
ordinarily lived with another person on a permanent and bona tide domestic basis at a
particular time, either:

(a) that thepersonhadlived with the other person as that other person’shusbandor wife
for a continuous period of at least 3 years up to that time; or

(b) where the person had lived with the other person as that other person’s husband or wife
for a continuous periodof less than 3 years at that time, that the Parliamentary Retiring
Allowances Trust is of the opinion,havingregardto anyrelevantevidence,that the
person ordinarily lived with theotherpersonon a permanentandbonatide domestic
basis.

Thepersonsmaybe living togetherashusbandand wife on a permanentandbonatide
domesticbasiswhethertheyare legallymarriedto eachotheror not.

New subsection4B(3) will clarify thata marital relationshipis takento havecommenced
whenthecouplecommencedto live togethercontinuouslyashusbandandwife. The
provision ensures that, for relationships which commence after retirement and age 60, the
five yeardurationtestrequiredby new subparagraph4C(2)(b)(iii) appliesfrom thedateon
which therelationshipcommencedratherthan from thedateon which oneof thetestsin new
subsection4B(2) is met.

New subsection48(4) will provide that relevantevidenceforarriving at an opinionthat a
personin a relationshipof less than 3 yearsdurationordinarily lived with theotherpersonon
a permanentand bonafide domesticbasiscould includeevidenceestablishingthat:

(a) the personwas wholly orsubstantiallydependenton theotherperson;

(b) the personswere legally marriedto eachother;
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~c) thepersons had a child born of therelationshipbetweenthemor who wasadopted by
them during the relationship; or

(d) thepersonsjointly owneda homewhich wastheir usualresidence.

th. Trustwill notbelimited to theseformsofevidence.Newsubsection4B(4) will allow
theTrust to takeinto account anyotherevidencethat theTrustconsidersto berelevantto
reach an opinion that the personordinarily lived with theother personasthatotherperson’s
Msbaaderwife ona permanentandbonatide domesticbasis.

Newsubsection 4B(5) will provide a means to allow for temporaryabsences,suchaswhen
the perso*s are separatedby work commitmentsor absencesresultingfrom illnessor
infu~ity.Thesubsectionwill allow personswho arenotliving togetherin such
oicwnstati�esto be treated as if they were living togetherfor thepurposesof thedefinitionof
~na’iusslrelationship”,wheretheTrustissatisfiedthatthepersonswould otherwisehave
been living together.

NewsectionC will providea new definition of spouse which does not discriminate on the
basis of marital status.

Newsubsection4C(1) will providethat,for thepurposesof thesection,a deceasedpersonis
apersonwhowas,at thedateof hisor herdeath,a memberof theParliament(aperson
enti*ed te a parliamentaryallowance)ora retiredmember (a personentitled to a retiring
S(owaace).

Newsubsections4C(2)and4C(3)will definethemeaningof a“spousewho survivesa
dec~S~‘.

A spousewho survivesa deceasedpersonwill bedefinedin new subsection4C(2) tobe a
personwho hada marital relationshipwith thedeceasedpersonat thetimeof death.Where
thedeceasedpersonwasa retiredmemberat the timeof death,themarital relationshipmust
eitherhavecommencedbeforetheretiredmemberbecamea retiredmemberorbeforethe
reliedmemberreachedage60,or otherwisethemarital relationshipmusthavecontinuedfor
atleast five yearsup to thetimeof death.

Newsubsection 4C(3) will provide for the circumstances in which a separatedspousecanbe
seatedasa spousefoethepurposesof the 1948 Act. It will providethata personis a spouse
who survivesa deceasedperson if:

(a) thepersonhadpreviouslyhadamarital relationshipwith thedeceasedpersonbut had
permanentlyseparatedfrom thedeceasedperson;

(b) ~person waslegally marriedto thedeceasedperson when the deceased persondied;

(c) the Trust isof theopinionthat the personwaswholly or substantiallydependenton the
deceasedpersonwhenthedeceasedpersondied.

Newparagraph4C(3Xc)will applyanadditionalqualification that themarital relationship,
thoughnotnecessarilythe legalmarriage,musthavebeenof at least5 yearsdurationif the
MeSnship commencedaftertheretiredmemberbecamearetiredmemberandafterthe
ntiredmemberreachedage60.

The amendmentsof subsections19AA(3), I9AA(4), 19AA(5), I9AB(l), 19A3(2), 19 A(2),
19A(6),and20(4)will replacegender-specificterminologyand incorporatethe newconcepts
nf “spouse”and“deceasedperson”.
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Theamendmentof subsection19(2)wiU provideforpaymentof lifetime reversionary
benefits to surviving spouses.

The provision of reversionary benefits under subsection19(2) will be qualified by:

subsection 4(2(2)in respect of post-retirement relationships commenced afterage
60, by the incorporation of a five year test; and

section 2IAA which gives the Trust a discretionto apportion the reversionary
benefit betweena number of spouses and/or eligible children.

Subsection 19(7) will be omitted as its effects will be subsumed by the new subsection 4(2(2).

The amendment of subsection 19AA(2) will provide a new benefit (the amount to be
determined by the Parliamentary Retiring Allowances Trust) for an eligible child where there
is a surviving spouse, who is entitled to a reversionary benefit, andwho is not a natural or
adoptive parent of that child.

Subsection 19AA(2B) ensures that an eligible child born to, or adopted by, a retiredmember
afterage 60 and after the maritalrelationship had lasted 5 years is entitled to a reversionary
benefit. The amendment will remove discriminatory references to marriages from the
subsection.

The amendment of subsection 19AA (3A), which provides that a child born or adopted after
the death of the fonner member may be excluded from receiving a benefit, replaces gender-
specific terminology and incorporates the new concepts of “spouse” and “deceased person”.

Subsection 19AA(4A) is omitted as it is no longer relevant. The persons that it described
will in future be covered by the concepts of “spouse” and “deceased person”.

The amendment of subsection 19AA(5) incorporates the concept of “deceased person”.

The amendment of subsection 19A(2), in addition to incorporating gender-neutral
terminology, will delete the existing provision that operates to cease payment of benefits on
re-marriage to the surviving spouse of a former Prime Minister who hadheld office on or
before 12 June 1978.

New section 2IAA will have the effectof providing for the apportionment of reversionary
benefitsamong multiple spouses and eligible children where appropriate. The new section
will incorporate the new concept of maritalrelationshipwhich will includebothdefactoand
legal marriages. Multiple spousesand/or eligible child(ren) of a deceasedmember or
pensioner could be entitled to benefits in the future. The new section will give the Trust the
discretion to determine the allocation of benefits between parties having regard to the
respective needs of the spouse/s andeligible child(ren). The new section will alsoprovide
that the total of benefits allocated to all beneficiaries cannot be greaterthan thereversionary
benefit payable if there had beenonly one surviving spouse.

SUPERANNUATIONACT 1922

The Superannuation Act 1922 (the 1922 Act) provides for an occupational superannuation
scheme for Commonwealth employees. The scheme hasbeen closed since 1 July 1976 and
wasreplaced by the schemeunder the Superannuation Act 1976 (the 1976 Act).

The 1922 Act hasbeenretained to provide for the payment of benefits to or in respect of
contributors or pensioners who died or retired beforethat date.
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The 1922 Act provides for reversionarybenefitsto be paid to the widow or widower of a
deceasedcontributoror pensionerin certaincircumstances.However,aspecialgrantof
pension may bemadeto apersonwho would beaspouseof a deceasedcontributoror
pensioner if theprovisionsof the 1976 Act appliedinsteadof themore limited provisionsof
the 1922Act.

New subsection48AB(3AA) will ensurethat theamendmentsmadeto the 1976Act by the
CommonwealthSuperannuationSchemesAmendmentAct 1992are not to betakeninto
accountin theconsiderationof whethera specialgrantof pension should be made under
section48AB in respectof a pensioner or contributor who diesbefore25 June1993.

New subsection48A3(3AA) will alsopreserve the continued application of the existing 1922
Act and the 1976 Act in relation to the special grantof pensions under section 48A8 in
respectof a pensioner or a contributor who dies before 25 June 1993.

The amendmemt of subsection 48AB(4) will limit the application of that sub-section to
pensions granted in respectof a pensioner who diesbefore25 June1993. Subsection
48AB(4) providesthat a special grant of pension is not to affect the entitlement of a widow,
widower, child or orphan who is automatically entitled to a pension in respect of a deceased
contributor or pensioner.

Wherea pensioner dieson or after 25 June 1993, the new section 48ABA will providefor the
Commissioner forSuperannuation to allocate all the pensions payablein respectof a
deceasedpensioner amongst the spouses andeligible children of that pensioner on the basis
of their respective needs. This will remove the discrimination in favour of eligible widows
andwidowers (intspective of whether they were living with the deceased person) currently
included in subsection 48AB(4).

in recognition that the entitlement of certain persons to reversionary benefits under the 1922
Act on the death of a pensioner arises from the provisions of the 1976 Act, the terms“eligible
child” and “spouse”will be defined for the purposes of the new section 48ABA to include
persons who would satisfy those definitions in the 1976 Act, if the pensioner had beena
retirement pensioner for the purposes of that Act (new subsection 4SABA(1)).

New subsection 48ABA(2) will provide that where apensioneris survivedby morethan one
spousewho is entitled to a pension under the 1922Act in respectof thatpensioner(including
anypension in respect of an eligible child) those pensions, and any pension that is also
payable to an orphanunder section 48 of the 1922Act, are to be payable only in accordance
with the anangements included in the new section 48ABA.

Newsubsection 48ABA(3) will providethat the Commissioner for Superannuation is to
allocate the totalamount of the pensions amongst the persons entitled to those pensions after
having regardto their respective needs (including those of any eligible children)andany
other matters the Com.missioner considers relevant. New subsection 48ABA(8) will allow
the Commissioner to varythe allocation from time to time.

Newsubsections48ABA(4), (5) and(6) will provide that the Commissioner may not allocate
morethan a specified maximum amount of pension to each spouse andto each eligible child
not in the custody, careand control of a spouse. The maximum amounts mentioned in those
subsections reflectthe usual level of pension available to a spouse or an orphan under the
1922 Act.

The maximum amount allocated to a spouse will be tower if the deceased pensioner bad
elected, undersection 26 of the 1922 Act, to contribute for a lower rateof spouse’s pension.

The new subsection 48A3A(7) will requirethe Commissioner to determine that partof the
pensions being allocated which is attributable to each eligible child. This will assist the
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Commissioner to establish any amount to be paid to a guardian of a child or otherwise
expended for the benefit of a child in accordance with subsection 58(2) of the 1922 Act.

SUPERANNUATIONACT 1976

Theamendment of subsection 3(1) will provide for the current definition of spouse to be
omitted. For the purposesof theAct, “spouse” will have the meaning given by new section
SB.

Subsection 3(2) of the Act is repealed andwill be replaced by new subsection SA(S).

Newsubsection 8A(l) will providethat a person had a marital relationship with another
person at a particular time if the person ordinarily lived with the otherpersonas that other
person’s husband or wife on a permanent and bona tide domesticbasisatthat time.

New subsection 8A(2) will requireone of two teststo be met to establish that a person
ordinarily lived with another person on a permanentand bona fide domestic basis at a
particular time, either:

(a) that the person had lived with the other person as that other person’s husband or wife
for a continuous period of at least 3 years up to that time;or

(b) wherethepersonhadlived with the otherpersonas that otherperson’shusbandor wife
fora continuousperiodof less than3 years at that time, that the Commissioner for
Superannuation is of the opinion,having regardto anyrelevantevidence,that the
person ordinarily lived with the other person on a permanent and bonatide domestic
basis at that time.

The persons may be living together as husband and wife on a permanentandbonafide
domesticbasiswhetherthey arelegally married toeachotheror not.

Newsubsection 8A(3) will clarify that a marital relationshipis takento havecommenced
when the couple commenced to live together continuously as husband and wife. The
provisions will ensure that, for relationships which commenceafterretirementand age 60,
the five year duration test required by new subparagraph8B(2)(b)(iii)appliesfrom thedate
on which the relationship commenced rather than from the date on which one of the tests in
new subsection 8A(2) is met.

New subsection 8A(4) will provide that relevantevidenceforarriving at anopinion that a
person in a relationshipof lessthan 3 yearsdurationordinarily lived with theotherpersonon
a permanent and bona tide domestic basis could include evidence establishingthat:

(a) the person was wholly or substantially dependenton theotherperson;

(b) the persons were legally married to each other;

(c) the persons bad a child born of the relationshipbetweenthemor who wasadopted by

them during the relationship; or

(d) the persons jointly owned a home which was their usual residence.

The Commissioner will not be limited to these forms of evidence. Newsubsection 8A(4)
will allow the Commissioner to take into account any other evidence that the Commissioner
considers to be relevant to reach an opinion that the person ordinarily lived with theother
person as that other person’s husbandor wife on apermanentandbonatide domesticbasis.

New subsection 8A(5) will provide a means to allow for temporaiy absences,suchaswhen
the persons are separated by work commitments or absencesresultingfrom illnessor



18

infirmity. Thesubsectionwill allow personswho are not living togetherin such
circumstancesto betreatedas if they wereliving togetherfor thepurposesof thedefinitionof
“marital relationship”,wheretheCommissioneris satisfiedthat the personswould otherwise
havebeenliving together.

New sectionSB will define“spouse”without discriminationon the basisof maritalstatus.
The new definition will notomit anyclassesof personcoveredby theexistingdefinitionbut
may extend to additionalclassesof persons.

Newsubsection8B(l) will providethat, for thepurposesof this section,a deceasedpersonis
a personwho, atthedateof death,wasan eligible employee(ie a memberof thescheme)or a
personwho wasaretirementpensioner(ie a personin receiptof apensionunderthescheme
or who is entitled to a pensionbut haselectedtodeferreceiptof thepension).(A personwith
adeferredbenefit is takento bean eligible employeefor the purposeof determining
eligibility forbenefits.)

Newsubsections8B(2) and8B(3)will definethemeaningof a “spousewho survivesa
deceasedperson”.

A spouse who survives a deceased person will be defined in new subsection 8B(2) to be a
personwho hadamarital relationshipwith thedeceasedpersonat the time of death.Where
thedeceasedpersonwas a retirement pensioner at the timeof death,themarital relationship
musteitherhavecommencedbeforethe deceasedpersonbecamea retirementpensioneror
before the deceased person reached age60,or otherwisethe marital relationshipmusthave
continued for at least five years up to the time of death.

New subsection8B(3) will providefor thecircumstances~nwhich a separated spouse can be
treatedasaspousefor thepurposesof theAct. It will provide that a personis aspousewho
survives a deceased person if:

(a) the person had previouslyhada marital relationshipwith thedeceasedpersonbuthad
permanently separatedfront the deceased person;

(b) the person was legally mareiedto thedeceasedpersonwhenthe deceasedpersondied;
and

(c) the Commissioner is of the opinion that the person was wholly or substantially
dependent on the deceased person when the deceasedperson died.

Newparagraph8B(3)(c) will apply an additionalqualification that themarital relationship,
though not necessarily the legal marriage,must have been of at least 5 yearsduration if the
relationshipcommencedafter the retirementpensionerbecamea retirementpensionerand
aftertheretirementpensionerreachedage60.

Newsubsection8B(3) will continuethearrangementsincludedin theAct for theentitlement
of certainseparatedspousestoa spouse’sbenefit.

Section 9, which providesthat certainchildrenof a retirementpensionerare noteligible
childrenor partially dependentchildren,will be repealedandreplaced.Thisamendmentwill
reflecttheremovalof discriminationagainstcertainex-nuptialchildrenas a resultof the
reviseddefinitionof spouseincludedin the newsection8B andwill provideformore
equitabletreatmentof personswho becomechildrenof aretirementpensionerafterthe
pensioner’sretirementandafter the pensionerreachesage60.

Theamendedsection9 will providethatapersonwho becomesachild of a retirement
pensionerafterthepensionerbecamea retirementpensionerandafter the pensionerreaches
age60is takento bean eligiblechild ora partially dependentchild only if thepersonis a
child of the pensioner described in new subsections 9(2) and (3).



19

New subsection9(2)will describe:

(a) a child bornof a marital relationshipbetweenthepensionerandanotherperson;

(b) a personwho becamea stepchildof the pensionerasaresult of a marital
relationship;

(c) a child of a personwithwhom thepensionerhada marital relationship;

where::

(i) therelationshipbeganbeforethepensionerbecamea retirementpensioner;or

(ii) the relationshipbeganbeforethepensionerreachedage60; or

(iii) if (i) or (ii) do notapply,therelationshipcommencedatleast5 yearsbeforethe
pensioner’sdeath.

New subsection9(3)will describea personwho had beenanadoptedchild, fosterchild or
wardof theretirementpensionerfor a periodof at least5 yearsbeforethepensioner’sdeath.

NOTESABOUT SECTION UEADINGS

Thenotesaltersectionheadingsin theDefenceForceRetirementandDeathBenefitsAct
i223~the Judges’PensionsAct 1968,and theParliamentaryContributorvSuperannuation
Act 1948,by substituting“spouse”for referencesto “widow” or “widower”.












