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CRIMES(CHILD SEXTOURISM)AMENDMENT BILL 1994

GENERAL OUTLINE

ThisBill amendsthe CrimesAct1914 (“the PrincipalAct”) by insertingnew Part
lIlA. Theprimarypurposeof the new Partisto createoffencesaimedatAustralian
nationalsandresidentswhoengagein sexualrelationswith children overseasandat
thoseinvolvedin the organisationandpromotionof child sextourism.

Division2 of new Part1114createsprescribedsexualoffencescommittedoverseas
againstchildrenunderthe ageof 16 years.

Division3 providesthatit will be adefenceto all offencesunderDivision2:

(a) if a valid andgenuinemarriageexistedbetweenthe defendantandthe
child; or

(b) if at the timeof the relevantconductthe defendantbelievedthat thechild
wasaged16 yearsor over.

Division 4 createsoffencesof encouragingandbenefitingfrom conductof the kind
thatwould constitutean offenceunderthe proposednewPart.

Tofacilitatethe prosecutionof offencesunderthisPart,andto minimisethecosts
involved,Division 5 providesfor thetaking of evidencefrom overseaswitnessesby
satellitevideolink.

Division 6 insertsprovisionsto assistin theconductof proceedingsunderthe
proposedPart,including: aprovisionallowing thejury to return alternativeverdicts
in certaincases;andaprovisionwhich allowsthejury or thecourtto determine,
wherethereis insufficientevidenceto detenninethe child’s agewith precision,
whetherthata child is, or wasataparticular.time,underthe ageof 16 years,or how
old thechild was atparticulartime.

FINANCIAL IMPACT

It is notanticipatedthattheBill will occasionany additionalcoststo the
Government.



NOTESON CLAUSES

PART 1- INTRODUCTORY

Clause 1 - Short title

This is aformal provisionidentifying the CrimesAct 1914 as“the PrincipalAct” and
providingfor this Act to be citedasthe Crimes(Child Sex Tourism) AmendmentAct

1994.

Clause2 - Commencement

All provisionsof the proposedlegislationare to commenceon thedayon whichit
receivestheRoyal Assent.

Clause3 - Insertion of new PartlilA

ThisclauseinsertsnewParthA in thePrincipalAct.

Division 1 - Preliminary

Proposedsection SOAA - Interpretation

Proposedsubsection5OAA(1) defineswordsandexpressionsusedin this Part.

“act of indecency”. Themeaningof this expressionis providedin proposed
subsection5OABA.

“Australia” is definedto include theexternalTerritories.

“induce” meansto induceby threats,promisesor otherwise. Theexpressionis used
in proposedsections5Ol3Cand 50BG.

“offence”. For the purposesof the proposedPart thisexpressionhas the extended
meaningprovidedin proposedsubsectionSOAA(2).

2



“sexualintelcourse”hasthe meaninggiven to thatexpressionby proposedsection
SOAR.

“vagina” is definedto includeany part of a femaleperson’sgenitaliaanda
surgicallyconstructedvagina. The expressionis usedin proposedsection5OAB.

Proposedsubsection5OAA(2) providesthatareferencein this Part(exceptif that
referenceoccursin proposedsection50DB) to anoffenceagainstthe Partor a
particularprovisionof it, includesareferenceto theinchoateand secondaryoffences
undersections5, 6, 7 andparagraph86(1 )(a) of the PrincipalAct (which include
offencesfor aiding andabetting,attemptsandconspiracy)andto an offenceagainst
proposedsection50DB (for encouragingconductof akind thatwould constitutean
offenceagainstthis Part).

Proposedsubsection5OAA(3) providesthatareferencein proposedsection50DB to
an offenceagainstthePartor aparticularprovisionof it doesnot includea reference
to an offencebecauseof section5 of the PrincipalAct. It is not considered
appropriateto extendcriminal responsibilityfurtherin relationto proposedsection
50DB by applyingit to thepreliminary offencescreatedby section5.

ProposedsubsectionSOAA(4) providesthat section7A (incitement)doesnot apply
to anyof the offencescreatedunder this Part. This is becauseproposedsection
50DB appliesto all the offencescreatedby the Part(exceptitself) andperforms,in
relationto thoseoffences,an equivalentfunction to section7A of the PrincipalAct.
It alsocarriesamoreseverepenaltythansection7A (amaximumof 17 years
imprisonmentas opposedto 1 year).

ProposedsubsectionSOAA(5)providesthatparagraph86(1)(a) of the PrincipalAct
doesnot applyto an offenceagainstproposedsection50DB. Paragraph86(I)(a) is
disappliedbecauseproposedsection50DB, althoughit createsa substantiveoffence,
subsumesconductcoveredby the offenceof conspiracy. It is not considered
appropriatetoextendcriminal responsibilityfurtherin relationto this offenceby the
applicationof preliminary offences.

Proposed section 5OABA - Meaning of “act of indecency”

ProposedsubsectionSOABA(1) providesthat,for the purposesof the proposedPart
lIlA, an actof indecencyis an actof a sexual nature involving the human body,or
bodily actionsor functions,thatis so unbecomingor offensivethatit amountsto a
grossbreachof ordinarycontemporarystandardsof decencyandproprietyin the

Australiancommunity.
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The questionof whether or not an actamountsto an actof indecencyremains a
question of factfor the jury to decide.

In order to avoidanydoubt, proposedsubsection5OABA(2) providesthatthe
meaningof an act of indecencyincludesan indecentassault.This is to avoid any
argumentto the contrarybasedon casessuch asSaraswarivR(1991) 172 CLR 1.

Proposed section SOAR - Meaning of “sexual intercourse”

Proposedsubsection5OAB( 1) provides a definition of the tern “sexual intercourse”.
The expressionis usedin the offencescreatedunder Division 2 of this Part. As the
definition is exhaustive,conductof asexualnaturewhich doesnot fall within any of
the conduct listed in paragraphs50AB(lXa) to (e),will not amount to sexual
intercoursefor the purposesof the offencesthat use that term (although the conduct
mayamountto an actof indecencyfor the purposesof the offencesunder proposed
sections5OBE and SOW)).

Proposedsubsection5OAB(2) makesit clearthatactscarriedout for aproper
medical,hygienic or law enforcementpurposewill not amount to sexualintercourse
for the purposesof the newPart.

Proposed section 5OAC - Persons who may be prosecuted for an

offence committed overseas.

This provision limits thepersonswhomay beprosecutedunder this Partfor conduct
committedoverseas.They are personswho, at the time of the relevant actor
omission,are: (i) Australiancitizens;(ii) residentsof Australia(including residentsof
the extemalTerritories);(iii) companiesincorporatedunder Australianlaw or; (iv)
companieswhoseactivitiesaxecarriedon principally in Australia.

The provision doesnot limit the personswho maybeprosecutedfor an offence
committedwithin Australia. Foreign visitorsin Australiawhopromote,encourageor
organisechild sextours, for example,are liable to beprosecutedfor the offences
undernew sectionsSODA and50DB.
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Division 2 - Sexual offences against children overseas

Proposed Section SOBA - Sexual intercourse with child under 16 while
overseas

This provisionmakesit an offencefor an Australiancitizenor residentto engagein
sexual intercourse (asdefined) with a child under the ageof 16 years,whilst outside
Australia. It providesamaximum penalty of 17 years imprisonment.

Proposed section SOBC - Inducing child under 16 years to engage in
sexual intercourse

Thisprovisionmalesit an offenceforanAustraliancitizenor resident to induce a
child under the ageof 16 yearsto engagein sexual intercourse(asdefined)with a
third person,whilst outsideAustraliaandin thepresenceof theAustraliancitizen or
resident. For anoffenceto becommittedunderthisprovision the child must actually
engagein sexualintercourse with the third person. The maximumpenaltyfor the
offenceis 17 yearsimprisonment.

Proposed section SOBE - Sexual conduct involving child under 16

This provisionmakesit an offencefor an Australiancitizen or resident,whilst outside
Australia, to:

commitanactof indecencyon apersonwho is under 16 yearsof age;

submitto an actof indecencycommitted by a person who is under 16 years of
age;

commit an actof indecencyin thepresenceof a personwho is under 16 years
of agewith the intention of derivinggratificationfrom the latter’spresence
during the act;

submitto an actof indecencycommittedin the presenceof apersonwho is
under16 yearsof agewith theintention of deriving gratificationfrom the
latter’s presenceduring theact; or
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engagein sexualintercoursewith anotherpersonin the presenceof a person
whois under16 yearsof agewith theintentionof deriving gratificationfrom
the latter’spresenceduring intercourse.

The maximumpenaltyfor theoffenceis 12 yearsimprisonment.

Proposedsection SOEG - Inducing child under 16 to be involved in
sexual conduct

Proposedsubsection5OBG(l) makesit anoffencefor anAustraliancitizen or
residentto induceachild under the ageof 16 yearsto: (i) commitan actof
indecency,outsideAustraliaandin his or herpresence,but not uponhim or her; (ii)
submitto anactof indecencyoutsideAustraliaandin his orherpresence,but which
is not committedby or uponhim or her; or (iii) to bepresentwhile athirdperson
commitsan actof indecencyoutsideAustraliaandin hisor herpresence,but whichis
not committedupon himor her. Themaximumpenaltyfor theoffenceis 12 years
imprisonment.

ProposedsubsectionSOBG(2)makesit anoffencefor an Australiancitizen or
residentto induceachild underthe ageof 16 yearsto bepresentwhile athird person
engagesin sexualintercoursewith a fourthpersonoutsideAustraliaandin the
presenceof theAustraliancitizenor resident.Themaximumpenaltyfor the offence
is 12 yearsimprisonment.

Division 3 - Defences

Proposedsection SOCA - Defence based on belief about age and
consent

Proposedsection5OCAprovidesfor adefenceto all the offencesin Division 2. The
defenceappliesif, atthetime of thesexualintercourseor actof indecency,the
defendantbelievedthatthe child was 16 or over.

In orderto establishthedefencein proposedsection5OCA it will not be necessary
for the defendantto prove thathisor hermistakenbelief asto thechild’sagewas
reasonablein the circumstances.However,proposedsectionSOCD providesthatthe
jury may takereasonablenessinto accountwhendeterminingwhetherthe defendant
in factheldthe claimedbelief.
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Proposed section SOCB - Defence based on valid and genuine marriage

and belief about consent

Proposedsection5OCBprovidesadefenceto all of the offencescreatedunder
proposedDivision 2. Thedefenceappliesif: (a) at thetime of therelevantconducta
marriageexistedbetweenthe child andthe defendantwhich was valid,or
recognisableas valid,under thelaw of thecountry(i) wherethemarriagewas
solemnised,(ii) wheretheoffencewas allegedlycommitted,or (iii) of thedefendant’s
residenceordomicile; and(b) themarriagewasgenuineat thetime it wasentered
into. The requirementthatmarriagebegenuineatthe time it wasenteredinto is
intendedto preventtheuseof shamor fictitious marriagesasadefence.

Proposedsection 50CC

Proposedsection50CCrequiresthe defendantto establishthe elementsof the
defenceson the balance of probabilities.

Proposedsection SOCD

Proposedsection5OCD providesthat the reasonablenessof the defendant’salleged
mistakenbeliefas to thechild’s ageis a matterwhichthejury may take intoaccount
in determiningwhetherthatbelief wasin factheld.

Division 4 - Benefiting from or encouragingchild sex tourism

This Divisioncreatesoffencesspecificallydirectedatthe organisersandpromotersof
child sex tourism.

Proposed section SODA - Benefiting from child sex tourism

ProposedsubsectionSODA(1)makes it anoffencefor apersonto performan actor
makeanomission,whetherin Australiaor overseas,with theintention of benefiting.
whetherfinancially or otherwise,from conductof a kind thatwould constitutean
offence under this proposed Part, if the act (or omission) is reasonably capable of
resultingin thepersonbenefitingfrom suchconduct.An offenceis committed

againstproposedsubsectionSODA(l) assoonas thepersonperformsthe relevantact
(or omission). It is irrelevantwhetherthe conduct,whichwould constitutethe other
offenceunderthis proposedPart,occursor hasoccurredand whetherthatconduct
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was,or mayhave been,committedby apersonotherthanan Australiancitizen or
resident.

The maximumpenalty that maybeimposedfor anoffenceunderproposed
subsectionSODA(l) is 17 yearsimprisonmentor $102,000.00pecuniarypenaltyfor a
naturalpersonand$510,000.00pecuniarypenaltyfor a bodycorporate. The
pecuniarypenaltyis calculatedinaccordancewith theformulaspecifiedin section
4B of thePrincipalAct.

Proposedsubsection5ODA(2) providesan exampleof anact intendedto becaught
by subsection(I), namely“profiting from anarrangementthatfacilitates...” an

offenceunderthe newPart. However,this is anexampleonly andanyactwhich
fallswithin the termsof the provisionwill constitutean offenceunderthissection.

Proposedsection SODS - Encouragingoffenceagainst this Pan

Proposedsubsection501)8(1)is insimilar tennsto subsectionSODA(1)but
proscribesacts(or omissions)performedwith the intentionof “encouraging”
conductof a kind that would constiwte an offence under this Part(otherthanan
offenceunderthis section)if theact(or omission)isreasonablycapableof
encouragingsuchconduct.

Themaximumpenaltyfor thisoffenceis thesameasthepenaltyprovidedfor
proposedsectionSODA.

Proposedsubsection501)8(2)definestheterm “encourage”,for thepurposesof this
provision, to mean to encourage, incite to, or urge, by any meanswhatever

• (includingby written, electronicorotherformof communication)or toaid, facilitate
or contributeto, in any way whatever. This is anexhaustivedefinitionfor the
purposesof the proposedsection.

Proposedsubsection5ODB(3)providesexamplesof actscapableof falling within
thetermsof proposedsubsection50D8(1),namely:-

(a) organisinganarrangementthatfacilitatesan offenceagainstthis Part(but
not including anoffenceunderthissection);

(b) assistingapersonto traveloverseasin orderto commitan actthatwould
constitutean offenceunderproposedDivision 2 of thislegislation;and
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(c) advertising an offer so to assist a personor an arrangement for so assisting

a person.

As in the case of proposed subsection 5ODA(1), the examples provided are a guide
only andare not intended to be an exhaustivelist of the kind of actsthat wouldbe
caught by the provision.

Division S - Video Link Evidence

This Division doesnot provideapowerto direct thatevidencebetakenby video
link from the ExternalTerritories.

Proposed section SORA - When court may takeevidence by video link

ProposedsectionSQEA authorisesthe courtto direct thata witnessgive evidenceby
videolink if all of the following conditionsaresatisfied;namelythat
(i) thewitnessis willing to giveevidencefrom outsideAustralia;
(ii) he or sheisnot adefendantin theproceedings;
(iii) thefacilities for taking suchevidence(in accordancewith the requirementsof

proposedsectionSOED)areorcanreasonablybemadeavailable;
(iv) thecourtis satisfiedthatthe witness’sattendancein Australiawould (a) cause

unreasonableexpenseor inconvenience;or (b) causethe witnesspsychological
harmorunreasonabledistress;or (c) causethewitnessto becomesointimidated
or distressedthathisorher reliability asawitnesswould be significantly
reduced;and,

(v) thecourt is satisfiedthat it consistentwith theinterestsof justicefor the
evidenceto be takenby video link.

Proposedsection 5OEC - Motion of parties

This provisionprovidesthat anorderfor videolink evidencecanonly be madeon
the applicationof a partyto theproceedingsandnot by thecourton its ownmotion.

Proposedsection SOED - Technical requirementsfor video link

This provisionrelatesto the requirementin paragraph5OEA(c) andprovidesthat
video link evidenceis not to be given unlesstheplacewherethe courtis sitting and
the place where the evidence is to be given areeachequippedwith videofacilities to
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enablethepersonswhom the courtconsidersappropriateto seeand heareachother
via the video-link.

Proposedsection SOEE - Application of laws about witnesses

Proposed subsection 5OEE(1) provides that a witness who gives video link evidence
is taken to be giving it at the place where the court is sitting.

Proposed subsection 5UEE(2) makes it clear that the effect of subsection 5OEE(l) is

to apply local Australianlaw to thegiVing of evidenceby video link, includinglaws
relating to the rules of evidence, procedure, contempt of court and perjury.

Proposed section SOEF - Administration of oaths and affirmations

This proposedsectionprovidesfor the oath or affirmation to be administered either
by the Australiancourt over the video link or by authorisedofficials at theplace
where thewitnessis to giveevidenceon behalfof the court.

Proposedsection SOEG - Expenses

This provisionauthorisesthe courtto makeordersfor the paymentof expenses
incurredin connectionwith the giving of evidenceby videolink.

Proposedsection SOEH - Other laws about foreign evidencenot
affected

This provisionexpresslypreservesthe operationof otherlaws relatingto the taking
of evidencefrom overseaswitnessesfor the purposesof proceedingsconcerning
offencesagainstthis proposedPart.

Division 6 - Other Rules aboutconductof trials

Proposedsection SOFA - Finder of fact to determinethe age of victim

Proposedsubsection5OFA(l) providesthat, in detenniningfor the purposesof
proposedPartlilA whetherapersonis or wasat aparticulartimeunder theageof 16
years,or how old apersonis or wasataparticulartime,ajury orcourtmayhave
regardto, as evidence,theappearanceof theperson,medicalor otherscientific
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opinionsanddocumentsbeingor purportingto be official or medicalrecordsof a
foreign countryor copies of suchrecords.

In order to avoid anydoubt,proposedsubsection5OFA(2)providesthatthe
proposedsectiondoesnot: (i) relievethe prosecutionauthoritiesfrom theduty of
making everyeffort to obtainthe bestevidenceof ageof the person;or (ii) limit the
evidencewhich maybe receivedin proceedingsfor the purposesof the proposed
Part.

ProposedsubsectionSOFA(3)providesthatwhereproposedsubsection5OFA(l) is
relied upon,thecourtmustwarn thejury thatit must satisfied beyond reasonable

doubt thatthepersonin question:(i) is, or wasata particulartime,underthe ageof
16 years;or (ii) is, or wasataparticulartime,of acertainage.

Proposedsection 5OFB - Alternative verdicts

This provisionallowsthejury to return alternativeverdictsin certaincaseswhereit is
satisfiedthatthe accusedis not guilty of the offencechargedbut is guilty of another
offenceunderthe proposedPart.

Proposedsubsection5OFB(1)providesthat, if on atrial for anoffenceagainst
proposedsection5OBA, thejury is not satisfiedthatthe defendantis guilty of an
offenceagainstproposedsectionSOBA, but is satisfiedthathe or sheis guilty of an
offenceagainstproposedsection50BE, it mayfind the defendantguilty of the
offenceagainstsectionSOBEinstead.

Proposedsubsection5OFB(2)providesthatif on a trial for an offenceagainst
proposedsectionSOBC, thejury is not satisfiedthatthe defendantis guilty of an
offenceagainstproposedsection5OBC,but is satisfiedthathe or sheis guilty of an
offenceagainstproposedsubsection5OBG(1), it mayfind thedefendantguilty of the
offenceagainstsubsectionSOBG(1) instead.

Becauseof the operationof proposedsubsectionSOAA(2), this sectionwill also
allow alternativeverdictsto be returnedfor secondaryandinchoateoffences.For
example,in the appropriatecircumstances,apersonchargedwith attemptingto have
sexualintercoursewith achild under theageof 16 (sectionSOBA) could be found
guilty of attemptingto haveactof indecencywith a child overthe ageof 16 (section
5OBE).
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In addition to thisprovision,all StateandTerritories have laws which allow for the
jury to find an accusedguilty of an attemptin circumstanceswherethe completed
offence is charged. Proposed section SOGAexpressly provides for the continued
operation of suchlaws so thattheywould applywith respectto offencescharged
under this Part. Therefore, if theoriginal charge is for a completed offence under
section 5OBAthe jury mayon the evidence return an alternativeverdict of

attempting to commit a section 5OBAoffence.

Proposed section SOFD - Double jeopardy

This provision makes it clear that a personis not liable to prosecution for an offence

against this Part for conduct for which he or she hasalready beenconvicted or
acquitted in another country for offences against the law of that country.

Proposed section SOFE - Sentencing

Proposedsubsection SOFE(1) provides that in sentencing a person convicted of an
offenceagainstDivision 2, thecourt mustmaketake into account the age and

maturityof thepersonin relationto whom theoffencewas committed,wherethese
mattersare relevantandknownto the court.

To avoid anydoubt,proposedsubsection5OFE(2)providesthat the matterslisted in
proposedsubsectionSOFE(I)are in addition to any other matters which the court
musttake into accountwhen sentencing, such as those listed in subsection 16A(2) of
theCrimesAct1914.

Proposed section SOGA

Thisprovisionpreservesthe operationof anyotherlaw of the Commonwealthor any
law of aStateorTerritory with respectto this new Part.
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