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CRIMES(CHILI) SEXTOURISM) AMENDMENTS BILL 1994

GOVERNMENTAMENDMENTS

Generaloutline

Thepurposeof the amendmentsis to implementanumberof recommendations
madeby the Houseof RepresentativesStandingCommitteeon Legal and
ConstitutionalAffairs in its Reporton theBill.

A majorchangeis the mergingof the offencesin Division 2 of the Bill into one
agegroupto createoffencesthatcoverchildren underthe ageof 16. These
offenceswereoriginally framedto distinguishbetweenoffenceswherethe child
is under12 from offenceswherethechild is atleast 12 but under16.

A requirementto prove an intent to derivegratificationhasbeenaddedto the
offencesconcerningactsof indecencycommittedby an accusedin the
presenceof children.

The term‘act of indecency’hasalsobeendefinedfor thepurposesof thenew
Part.

Therequirementof a beliefin consenthasbeenremovedas an elementof the
defencesin Division 3 of the Bill.

Themaximumpenaltiesforoffencesof encouragingor benefitingfrom child sex
tourismin Division 4 havebeenincreasedto 17 yearsimprisonment.

ProposedsectionsSOEA and5OEB havebeencombinedinto onesection
detailingwhen a court may makeadirection thatevidencebe takenby video
link and to makeit arequirementthatthecourtmustbesatisfiedthat it is
consistentwith the interestsof justicethat evidencebe takenby suchmeans.

ProposedsectionSOFA,which dealswith matterswhich may be takeninto
accountin determiningtheageor agerangeof a child, hasbeenredrafted to
meetthe concernsof theHouseof RepresentativesStandingCommittee.

Proposedsection5OFChasalsobeendeleted.

A new provisionhasbeeninsertedinto the Bill to requireasentencingcourt to
take into accountthe ageandmaturity of the personin relationto whomthe
offencewascommitted.

FinancialImpact

It is not anticipatedthat the amendmentswill occasionany additionalcoststo
the Government.



NOTESON CLAUSES

Amnendment(l) (
This amendsproposedsubsection5OAA(l) to providethat the expressionact
of indecency’hasthe meaninggiven by proposedsection5OABA.

Amendment(2).

This insertsproposedsection5OABA into Division 1 of theBill.

ProposedsubsectionSOABA(1)providesthat, for the purposesof theproposed
PartlilA, an actof indecencyis anactof a sexualnatureinvolving the human
body,or bodily actionsor functions,that is so unbecomingor offensivethatit
amountsto a grossbreachof ordinarycontemporarystandardsof decencyand
propriety in the Australiancommunity.

The questionof whetheror not an act amountsto an actof indecencyremainsa
questionof factfor thejury to decide.

In orderto avoidany doubt,proposedsubsection5OABA(2) providesthat the
meaningof anactof indecencyincludesan indecentassault.This is to avoid
any argumentto the contrarybasedon casessuchas Sarajwari v R (1991) 172
CLR 1.

Amendment(3)

This amendmentomitsproposedsubsection5OAB(3)as a consequenceof

Amendment(2).
Amenclrnent(4)

This amendsproposedsubsectionSODA to makeit an offencefor a person,
while outsideAustralia, to engagein sexualintercoursewith a personwho is
under 16 yearsof age.

Amendment(5)

This omitsproposedsection50DB as a consequenceof Amendment(4).

Amendment(6)

This amendsproposedsubsection5OBC to makeit an offencefora personto
inducea personwho is under 16 yearsof ageto engagein sexualintercourse
with a third personoutsideAustralia andin the presenceof thefirst-mentioned
person.

Amendmentjfl

This omitsproposedsection5OBD as a consequenceof Amendment(6).



Amendment(s)

This repealsproposedsection5ODEand substitutesit with a new offence,The

new provisionmakesit anoffencefor a person,while outsideAustralia,to:

- commitan act of indecencyon a personwho is under16 yearsof age;

- submitto an act of indecencycommittedby a personwho is under16
yearsof age;

- commit anact of indecencyin the presenceof a personwho is under16
yearsof agewith the intentionof derivinggratification from the latter’s
presenceduring the act;

submitto an act of indecencycommittedin the presenceof a personwho
is under16 yearsof agewith the intentionof deriving gratificationfrom
the latter’s presenceduring the act; or

engagein sexualintercoursewith anotherpersonin the presenceof a
personwho is under16 yearsof agewith the intentionof deriving
gratificationfrom thelatterspresenceduring intercourse.

The newprovisionprovidesa maximumpenaltyof 12 yearsimprisonment.

Amendment(9)

This omits proposedsection5UBF as a consequenceof Amendment(8).

Amendment(10)

This replacesthe term ‘offender’ in proposedsection50B0 with the neutral
expression‘first person’.

Amendment(11)

This amendsproposedsubsectionSOBG(1)to makeit an offencefor a personto
inducea personwho is under16 yearsof ageto: (i)commit anactof indecency
outsideAustraliaand in hisor herpresence,butnotupon him or her; (ii) submit
to anactof indecencyoutsideAustraliaand in his or herpresence,butwhich is
notcommittedby or upon him or her; or (iii) to be presentwhile athird person
commitsan act of indecencyoutsideAustraliaarid in his or herpresence,but
which is not committeduponhim or her.

Amendment(12)

This amendsproposedsubsection5OBG(2) to makean offencefor a personto
inducea personwho is under16 yearsof ageto be presentwhile a third person
engagesin sexualintercoursewith fourth personandin the presenceof the
first-mentionedperson.



Amendment(13)

Thisomitsproposedsection5OBH as a consequenceof Amendments(11) and
(12). (
Amendment(14)

Thisamendmentappliesproposedsection5OCA to all the amendedoffencesin

Division 2.

Amendment(15) (
Thisomits theexpression‘(‘the allegedvictim’)’, whenfirst occurring,from

proposedsection5OCA.
Amendment16

Thisamendmentremovesthe elementof a belief in consentfrom the defence
providedby proposedsectionSOCA by omitting all the words from and
including‘over andconsented’to the endof the sectionandby replacingthem
with ‘over.’.

Amendment(17)

Thisomits theexpression‘(‘the allegedvictim’)’, whenfirst occurring,from
proposedsection 5OCB.

Amendment(18)

Thisamendmentremovesthe elementof abelief in consentfrom the defence

providedby proposedsection50CB by omitting proposedparagraph5OCB(c).
Amendment(19)

This amendsproposedsection5OCD asa consequenceof Amendment(18).

Proposedsection5OCD providesthat the reasonablenessof the defendant’s
beliefas to thechild~sageis a matterwhich thejury maytakeinto accountin
determiningwhetherthemistakenbeliefwas in factheld.

Amendment(20)

This repealsproposedsection5OCE as a consequenceof Amendments(16) and
(IS).

Amendment(21)

Thisrepealsproposedsection5OCFas a consequenceof Amendments(16)and
(18).



Amendment(22)

This insertsthewords ‘,whetherfinanciallyor not, afterthe term‘benefiting’ in
proposedparagraph5ODA(1)(a)in orderto ensumthat the latter termis not
limited to obtainingafinancialbenefit.

Amendment(23)

This amendmentincreasesthemaximumpenaltyfor anoffenceagainst

proposedsubsection500A(1) to 17 yearsimprisonment.

Amendment(24)

This amendmentincreasesthemaximumpenaltyfor an offenceagainst
proposedsubsectionSODD(1) to 17 yearsimprisonment.

Amendment(25)

This insertsproposedparagraph5OEA(ca) into proposedsection50EA to
providethata court may direct a witnessto give evidenceby videolink if all
therequirementsin proposedparagraphs5OEA(a),(b), (c) and(d) are metand
courtis also satisfiedof the following matters;namelythat thewitness’s
attendancein Australiawould (i) causeunreasonableexpenseor
inconvenience;or (ii) causethe witnesspsychologicalharmor unreasonable
distress;or (iii) causethewitnessto becomesointimidatedor distressedthathis
or herreliability as a witnesswould be significantly reduced.

Amendment(26)

This amendsproposedparagraph5OEA(d) to provide that acourtmaydirecta
witnessto give evidenceby video link if all therequirementsin proposed
paragraphsSOEA(a),(b), (c) and(ca)aremetand thecourt is satisfiedthatit is
consistentwith the interestsof justice that evidencebe takenby video link.

Amendment(27)

This omitsproposedsection50DB as a consequenceof Amendments(25)and

(26).

Amendment(28)

This correctsa draftingerror by deletingthe word ‘defendant’ from proposed

paragraph5OEF(a)andsubstitutingthe word ‘witness’.

Amendment(29)

This replacesproposedsectionSOFAwith a new provision.

ProposedsubsectionSOFA(l) providesthat,in detenniningfor the purposesof
proposedParthA whethera personis orwasat a particulartime underthe age
of 16years,or how old a personis or wasat a particulartime,ajury or courtmay
haveregardto, asevidence,the appearanceof the person,medicalor other



scientific opinionsanddocumentsbeing or purportingto be official or medical
recordsof a foreign countryor copiesof suchrecords.

In order to avoid any doubt, proposedsubsectionSOFA(2) providesthat the (
proposedsectiondoesnot: (i) relievethe prosecutionauthoritiesfrom the duty
of makingevery effort to obtain the bestevidenceof ageof the person;or (ii)
limit the evidencewhichmay be receivedin proceedingsfor thepurposesof the
proposedPart.

ProposedsubsectionSOPA(3)providesthat whereproposedsubsection
5OFA(I) isrelied upon,thecourtmustwarn thejury thatit mustsatisfied
beyondreasonabledoubtthat the personin question:(i) is, or wasat a
particulartime,uddertheageof 16 years;or (ii) is, or wasat a particulartime,of
a certainage.

Amendment(30)

This replacesproposedsection50193 with a new provisionas a consequenceof

the mergingof the offencesin Division 2 of theBill.

Proposedsubsection5OFB(l) providesthat, if on a trial for anoffenceagainst
proposedsection5OBA, thejury is notsatisfiedthat thedefendantis guilty of
an offenceagainstproposedsection5C)BA, but is satisfiedthathe or she is
guilty of an offenceagainstproposedsection50DB, it may find thedefendant
guilty of the offenceagainstsectionSODE instead.

Proposedsubsection50193(2) providesthat if on a trial for an offenceagainst
proposedsection5OBC, thejury is not satisfiedthat the defendantis guilty of
an offenceagaiuistproposedsection5OBC, but is satisfiedthat he or sheis
guilty of an offenceagainstproposedsubsection5080(1),it may find the
defendantguilty of the offenceagainstsubsection50110(1)instead.

Amendment(31)

This repealsproposedsection5OFC.

Amendment(32)

This insertsanew provisioninto Division 6 of proposedPartlILA.

ProposedsubsectionSOFE(1)providesthat in sentencinga personconvictedof
an offenceagainstDivision 2, the courtmustmake takeinto accountthe age
andmaturityof the personin relation to whomthe offencewascommitted,
wherethesemattersare relevantandknown to the court.

To avoid anydoubt,proposedsubsection5OFE(2)providesthat the matters
listed in proposedsubsectionSOFE(l) are in additionto any othermatters
which the courtmust take into accountwhensentencing,suchasthoselisted in
subsection16A(2) of the CrimesAct 1914.


