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CRIMES(SEARCHWARRANTS AND POWERSOFARREST)
AMENDMENT BILL 1993

OUTLINE

GeneralOutline

Thepurposeof theBill is to amendtheCrimesAct 1914to inserta newPArt
IAA -SearchWarrantsandPowersofArrest. Thenewpart is basedon the
recommendationsof theReviewofCommonwealthCriminal Law. It provides
specificpowersandsafeguardsin relationto theinvestigationof thebulk of
Commonwealthoffences.Thenewpartmakesprovisionfor obtainingand
executingsearchwarrants,including telephonewarrants,stoppingandsearching
conveyances,arrestandrelatedmatterssuchaspersonalsearches,taking and
destroyingfmgerprints,holding identificationparadesandotheridentification
procedures.

TheBill replacestheexistingprovisionsof theCrimesAct dealingwith the
issueofsearchwarrantsandpowersof arrestandspellsout detailsofthe
mannerin whichthesepowersmaybeexercised.Much ofthis detail is
currentlydealtwith undercommonlaw, StateandTerritory law or in police
instructions,generalordersandpracticeandhencegenerallyunavailableto the
public. TheBill is designedto makepublic thepowersof policeandtherights
of individualsin theimportantareasofpolice investigationwith which it deals.
Theunavailabilityofthedetailsis incompatiblewith modemconceptsof open
administrationandaccessto justice.

Outline ofnewPart IAA

Division 1 - Preliminary- This Division definesvarioustermsusedandsetsout
therelationshipbetweenPart 1AA andotherlawsof theCommonwealthandthe
Territories.

Division 2-SearchWarrants- ThisDivision setsout the requirementsfor the
issueof searchwarrants,includingtelephonewarrants,andthepowerswhich
are,ormaybe,conferredby suchwarrants. It providesspecificpowersin
relationto seizureof propertyandtheuseofelectronicandotherequipment
during theexecutionof a searchwarrant. Searchesofpersonsmayonly be
conductedwhereexpresslyauthorisedby thewarrantandonly frisk orordinary
searchesmaybe authorised.
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Division 3-Stoppingandsearchingconveyances- This Division re-enactsthe
powerfor aconstableto stopandsearcha vehiclewithout warrantin emergency
situations. It replacestheexistingemergencypowerscontainedin sections10A
and lOB oftheCrimesAct which arerepealedby clause5 of theBill.

Division 4-Arrestandrelatedmatters- This Division providesforpowersof
arrestwithout warrantby policeandcitizensandadditionalconditionson the
issueofwarrantsforarrest. It conferspowersubjectto stringentsafeguardsto
conductsearchesof persons,includingstrip searches,uponorafterarrestand
regulatestheconductof identificationparades,thetakinganddestructionof
fmgerprintsandotheridentifyingmaterial.

Division 5 -General- This Division providesrulesfor theconductof frisk and
ordinarysearchesof personsand createsoffencesin relationto theobtainingof
searchwarrants.This Division alsodealswith theretentionandreturnof
seizeditems. Generallyit providesthat thingsseizedcanonly be retainedfor as
longastheyarerequiredfor usein evidence.Thingsseizedunderthe
emergencypowerscontainedin Division 3, mayonly be retainedfor60days
pendinginstitutionof proceedings,unlessforfeitedorforfeitableorarethe
subjectofa disputeasto ownership,but theperiodmaybe extendedby court
order. This follows similarprovisionsnowcontainedin sections10D and IOE
of theCrimesAct which arerepealedby clause5 of theBill. Legal professional
privilegeis expresslypreserved.

FINANCIAL IMPACT

Theamendmentsarenotexpectedto haveanyfinancialimpacton Government
expenditure.Theremaybe someoverallbenefitaccruingto theStatesand
Territories,in thecourtsof whichpursuantto theJudiciaryAct 1903orother
Commonwealthlaws,trials for Commonwealthoffencesareconducted,in terms
of reductionof trial timesby virtueofreducedcontestsoverevidence.
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NOTESON CLAUSES

Clause1 - ShortTitle

Thisclauseis formal. It providesfor theshorttitle oftheBill andcitesthe
CrimesAct 1914asthe“Principal Act”.

Clause2 - Commencement

This clauseprovidesthat theAct will commenceon Proclamation.However,
theAct will commenceby forceofthisprovision,in theabsenceof a
proclamationwithin 6 monthsof RoyalAssent.A delayin commencementwill
beneededfor training purposes.

Clause3 - Interpretation

This clauseamendsthedefinitionof “constable”in section3 of thePrincipal
Act to includeamemberofa StateorTerritory“police service”. This is
necessarybecausenotall jurisdictionsdescribetheirpoliceasa “police force”.

Clause4 - InsertionofnewPart 1AA in PrincipalAct

This clauseinsertsthefollowing sectionsafterPart 1 of thePrincipalAct

PART 1AA- SEARCHWARRANTS AND POWERSOF ARREST

Division 1-Preliminary

Proposedsection3C - Interpretation

Subsection3C( I) is thedefinition section. Theprincipalwordsdefinedinclude:

‘constableassisting’in relationto a warrant asnot only aconstablewho is
assistingin theexecutionof thewarrantbut alsoapersonwho is nota constable
who hasbeenauthorisedby theexecutingofficer to assist. However,under
subsection3C(2)a person,who is not aconstableasdefinedin paragraph
3C(1)(b),mustnot takepart in searching,orarresting,aperson.Theperson
assistingcould forexamplebe a computerexpertassistingthepoliceto search
for evidentialmaterialaccessiblethroughacomputer.
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‘evidential material’ asathing relevantto anyoffenceandincludesinformation
in anelectronicform Otherprovisions(suchassubsection3F(l)) providehow
‘evidentialmaterial’ maybe seized,copied,examinedandotherwisedealtwith
by thepolice.

‘executingofficer’ is definedin away whichensuresthataparticularconstable
is identified asbeingresponsiblefor theexecutionof eachsearchwarrant.

‘issuingofficer’ restrictsthepersonsauthorisedto issuewarrantsto amagistrate
orajusticeof thepeaceorotherpersonemployedin a court(a personwith some
legal training)whohavethepowerto issuea searchwarrantorarrestwarrant
underthelaw of theStateorTerritory. Therehasbeenjudicial criticismof lay
justiceshaving thepowerto issuesearchwarrants.

‘offence’ is definedasanoffenceagainsta law oftheCommonwealthother
thantheDefenceForceDisciplineAct 1982. Thedefinition also includesan
offenceagainsta law ofaTerritory,otherthantheAustralianCapitalTerritory.
Undersection3 oftheCrimesAct 1914, ‘Territory” doesnot includethe
NorthernTerritory.

‘police station’ includesapolicestationof aStateorTerritory andbuilding
occupiedby theAustralianFederalPolice. TheAFP oftenuseStateand
Territory policestationsto conducttheir investigationsin localitieswherethere
areno AFP buildings.

‘premises’includesaplaceanda conveyance.Undersection3 of theCrimes
Act 1914 ‘conveyance’includesan aircraft,vehicle,or vessel

‘seizableitems’ aredangerousitems, suchasweapons,which canbeseized
eventhoughtheyarenotevidentialmaterial.

‘Frisk search’,‘ordinary search’and‘strip search’of personsarealsodefined.
Thesearedealtwith undertheappropriateproposedsections.TheBill doesnot
conferanypowerto examineaperson’sbody cavities.

Proposedsection3D - Applicationof Part

ThissectionprovidesthatPart IAA doesnot affect specialprovisionsin other
CommonwealthlegislationsuchastheCustomsAct 1901,Fisheries
ManagementAct 1991 and variousenvironmentallawswhich conferpowerson
inspectorsandpolice,nordoesit apply to theexercise,by a constable,of
powersundertheDefenceForceDisciplineAct 1982. It is proposedto examine
thepowersconferredby theseenactmentsasamatterof urgencyto ensuretheir
consistencywith theprovisionsoftheBill.
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The Part does not apply to offences against the lawsoftheAustralianCapital
Territory. It is understood that the ACT will be enactingits own legislation.
The section also provides that Part 1AA is not intendedto limit, or exclude, the
operationof a law of any other Territory relating to the subjectmatterof the
Bill. Under section 3 of the Crimes Act 1914 “Territory” doesnot include the
NorthernTerritory.

Division 2-Search Warrants

Proposed section 3E - Issue of search warrants

Subsection 3E(1). A warrantto searchpremises can be issued if the issuing
officer is satisfied by information on oath that there are reasonable grounds for
suspectingthatthereis, orwill be,within thenext72 hoursany evidential
materialatthepremises. The 72 hourlimit permitsawarrantto be obtainedin
advancewhereintelligencesuggeststhat evidentialmaterialis tobe takento
premises.Thesameprovisois containedin theexistingprovision(section10).

Subsection3E(2). A warrantto searchapersonmaybegrantedif the issuing
officer is satisfiedby informationon oaththat therearereasonablegroundsfor
suspectingthatthepersonhas,orwill within thenext72 hourshave,any
evidentialmaterialin his orherpossession.Any suchsearchmustbelimited to
a frisk or ordinary search.

Subsection 3E(3) provides that if the constable applying for the warrant suspects
that, in executing the warrant, it will be necessary to use firearms, the grounds
for the suspicion must be stated in the information. This subsection is intended
to alert the issuingofficer to thepossibilityof violence. This is considered
particularly desirable where it is proposed that tactical responseunits,special
weapons squads and the like will be used.

Subsection3E(4) setsout thematterswhichmustbe specifiedin a warrant.
Thesemattersinclude:theoffenceto whichthe warrantrelates,adescriptionof
thepremises,orthenameordescriptionofthepersonto be searched,thekind of
evidentialmaterialthat is to besearchedfor, thenameof theexecutingofficer,
theperiod for which thewarrantremainsin force(not longerthan7 days)and
whenthewarrantmaybe executed.This lastprovisionis intendedto prevent
theunnecessaryexecutionof warrantson homesat night.

Subsection3E(5) setsout theadditionalmatterswhich the issuingofficer is to
specifyin a warrantthatrelatesto premises.Theseincludenon-discretionary
matterssuchasthefactthatthewarrant authorisestheseizureof things,other
thantheevidentialmaterialfor which it is specifically issued,which arefound
andthatrelateto thewarrantoffenceoranotherindictableoffencewhereseizure
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is necessaryto preventconcealment,lossordestructionoruseof thething in the
commission of an offence. It also requires anexpressstatementasto whether
the warrant authorises a frisk or ordinarysearchof personsat,ornear,the
premises. This is designed to ensurethe issuingofficerconsidersthe
appropriatenessof authorisingthesearchofpeople.For example,wherethe
premisesareusedby alargenumberofmembersofthepublic, it wouldusually
not be appropriate.

Subsection3E(6) concernswarrantsthat relateto thesearchof aperson.In the
sanetermsassubsection3E(5),it requirestheissuingofficer to specifywhether
thewarrantauthorisestheseizureof thingsotherthantheevidentiazymaterial
for which it is specifically issued. In additionto this,it requiresthe issuing
officer to statewhethera frisk orordinarysearchis authorised A ‘frisk search’
is aquick miming of thehandsoverthegarmentswhereasan ‘ordinarysearch’
mayinvolve theremovaloflimited outergarments.

Subsection3E(7) ensuresthat the7 daylimit on thedurationof awarrantdoes
notpreventthe issueof furtherwarrantsfor thesamepersonorpremises.

Subsection3E(8)providesthat if theapplicationfor awarrantis madeby
telephonetheperiodin whichit is believedthat theevidentialmaterialwill be
on thepremisesorpersonis reducedfrom 72 to 48 hoursandthedurationof the
warrantmustbenot morethan48 hoursandnot 7 daysasfor warrantsobtained
in person.If sucha warrantis notexecutedwithin 48 hoursawarrantmustbe
appliedfor in personunlessthepolicecansatisfytheissuingofficerof such
circumstancesof urgencyasto authorisetheissueofa furthertelephone
warrant.

Subsection3E(9) provides that an issuing officer in NewSouth Wales or the
AustralianCapitalTerritory mayissuea warrantforthesearchofpremisesora
person in the Jervis Bay Territory. This recognises the fact that there is no
resident Magistrate in the Jervis Bay Territory.

Subsection 3B(10) provides that an issuing officer in a State or internal Territory
may issue a warrant for premises or a person in that State or Territory or in an
external Territory; The officer may also issue such warrants for execution in
another State or internal Territory (including the Jervis Bay Territory) if he or
she is satisfied that it is appropriate to do so. For example, in a major
conspiracy investigation where warrants need to be simultaneously executed in a
number of jurisdictions it would be undesirable for applications to he made in
each jurisdiction, particularly if officers with the necessary knowledge of the
matter are located in one jurisdiction. This would also protect the security of the
investigation.
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ProposedSection3F - Authority of SearchWarrant

Theseprovisionsarebasedon therecommendationsof theGibbsReview.
Subsection3F(l) setsout theactivitiesauthorisedby awarrantto search
premises.A warrantauthorisesentryandsearch.It authorisesseizureof
seizableitemsandevidentialmaterialin relationto thewarrantoffenceor any
otherindictableoffencewherethis is necessaryto preservetheevidence.The
warrantalsoauthorisesthesearchingforandrecordingof fingerprintsandother
forensicsamplesfoundat thepremises.If awarrantto searchpremises
specificallyauthorisesthefrisk or ordinarysearchofa personat, ornear,the
premises- theexecutingofficeror constableassistingis empoweredto search
sucha personsuspectedofhavingevidentialmaterialorseizableitems in his or
herpossession.

Subsection3F(2)providesthat awarrantto searchapersonis authority subject
to thetermsofthewarrantto conductafrisk orordinarysearchof thepersonas
well asthesearchofany conveyanceusedby thepersonin the last24 hoursfor
thekind of thingsspecifiedin thewarrant, to seizethingsfound, recordfinger
prints foundin thecourseof thesearchandto takeforensicsamples.
Subsection3F(2)alsoauthorisestheseizureof otherthingsfoundduring the
searchbelievedon reasonablegroundsto beconnectedwith eitherthewarrant
offenceor,subjectto conditions,anotherindictableoffence. Thesubsection
alsopermitstheseizureof weaponsfoundduring thesearchif that is necessary
to preventriskof injury to personsin thevicinity. Thepowerto record
fingerprintsandsamplesunderthis sectiondoesnot includethe taking of
fingerprintsorsamplesfrom thebody ofapersonbutonly from clothing or
items foundorthepremisesthemselves,paragraph3F(2)(b)only refersto taking
themfrom things.

Subsections3F(3)and(4) obligethoseexecutingthewarrantto comply with
limitations particularisedin thewarrantrelatingto thehoursduring which it
maybe executed,andasto thetypeof personalsearchstipulated.

Subsection3F(5)authorisestheexecutingconstableto makethingsseizedunder
thewarrantavailableto otheragencieswhereit is necessaryfor thepurposesof
the investigationorprosecutionof an offenceto which thethingsrelate. Police
do not alwayshavetheexpertiseto properlyanalysethethingsseized.In other
casespolicemayseizeitems relevantto an offenceappropriatelydealtwith by
anotheragency(for example,Customs).This wasnotaddressedby theGibbs
Reviewbut hasbeeninsertedto removeany doubtabouttheauthorityand
reflectscurrentpractice.
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ProposedSection3G - Announcementbeforeentry

This requirementwasnotaddressedby theGibbsReviewbut is basedon the
recommendationsofJudgeStauntonfollowing theBrennaninquiry andthe
inquiry into theGundycaseby theRoyalCommissioninto AboriginalDeathsin
Custody. Section3Gprovidesthatbeforeanypersonenterspremisesundera
warranttheexecutingofficer orconstableassistingmustannouncethathe or she
is authorisedby warrantto enterandgiveanypersonat thepremisesan
opportunityto allow entry to thepremisesunlesstherearereasonablegroundsto
believethat immediateentry to thepremisesis requiredto ensurethesafetyofa
personor thattheeffectiveexecutionof thewarrantis not frustrated.

ProposedSection3H - Availability ofassistanceanduseofforce in executingii
warrant

This sectionrestatesthecommonlaw positionthat, in executinga warrant,the
executingofficermayobtainsuchassistanceandusesuchforceasis necessary
andreasonablein thecircumstances.Wherethepersonassistingis nota
constable,he orshemayonly authorisedto useforce in relationto things (for
example,a locksmithassistingthepolice to openasafe)andnot persons.

ProposedSection3J - Detailsofwarrantto be given to occupieretc.

This sectionprovidesthatif awarrantin relationto premisesor a warrant in
relationto a personis beingexecuted,acopyofthewarrantmustbemade
availableto theoccupierofthepremisesorthepersonbeingsearchedasthe
casemaybe. In eithercasethepersonresponsiblefor theexecutionof the
warrantmustidentify himselforherself. Becauseit is not possibleto predict
whetheranypersonsatornearwarrantpremisesneedto besearched,anda
personbeing searchedunderawarrantin relationto premisesneedonly be
shownacopyofthewarrant. In orderto preventforgery orotherwrongfuluse
ofthewarrantcopy,subsection3J(5)providesthat thecopy neednot includethe
signatureof theissuingofficeror thesealof theCourt. This provisionhasbeen
includedatthespecificrequestof theACT ChiefMagistrate.

ProposedSection3K- Specificpowersavailableto constablesexecutingwarrant

Subsection3K(l) permitsthetaking ofphotographs(including video tapes)of
thepremisesorof thingsat thepremisesin certaincircumstances.

Subsection3K(2) allowsfor a limited interruptionin theexecutionof awarrant.
Theconstablesexecutingthewarrant,may if thewarrantis still in force,
completeits executionafterceasingandleavingthepremisesfor not longerthan
onehour,or longerif theoccupierconsentsin writing.
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Subsection3K(3) providesthatwhere theexecutionofa warrantis stoppedby
orderof acourtwhich is laterrevoked,orreversedon appeal,its executionmay
be completedprovidedthewarrantis still in force.

Section3L - Useof equipmentto examineorprocessthings

Subsection3L(l) empowerstheexecutingofficeror constableassistingto bring
to thewarrantpremisesany equipmentreasonablynecessaryfor the
examination,orprocessing,ofthingsfoundat thepremisesto determine
whethertheyareliable to seizure.

Subsection3L(2) providesthat,if it is not practicableto examineorprocess
thingsatthewarrantpremises,or if theoccupierof thepremisesagreesin
writing, thingsat thepremisesmaybe movedto anotherplacesothat the
examinationorprocessingcanbecarriedout. Forexamplea substancebelieved
to be narcoticsmaybe takento a laboratoryfor analysis- it wouldnotbe
practicableto analyseit atmostpremises.UnderSection3ZS itemsfoundnot
to beevidenceof an offencemust,unlessforfeited, be returned.

Subsection3L(3) providesthat, if thingscontainingelectronicallystored
informationaremovedto anotherplacefor examinationorprocessing,the
executingofficermust,if practicable,inform theoccupierof theplaceandtime
atwhich theexaminationor processingwill be carriedout andallow the
occupierora representativeto bepresentduring theexaminationand
processing.This links with Section3N(3) which relatesto compensation
payablefor damageto equipmentduring processingofinformation.

Subsection3L(4) enablespolice to operateequipmentalreadyatthewarrant
premisesto carryout theexaminationorprocessingto determinewhetherthe
thing is liable to seizure.This is especiallyusefulfor scanningaudioorvideo
recordingsandthelike if theexecutingofficeror constablebelieveson
reasonablegroundsthat theequipmentis suitableandif theexaminationcanbe
carriedoutwithout damageto theequipmentor thething.

ProposedSection3M - Useofelectronicequipmentatpremises

Subsection3M( I) providesthat theexecutingofficeror the constableassisting
(who undersubsection3C(l) maybe apersonwhois not aconstablebut is
authorisedby theexecutingofficer to assist,for examplea computerexpert)
mayoperateequipmentat thepremisesto seewhetherevidentialmaterial is
accessibleif heorshebelievesthat theequipmentmaybe operatedwithout
damagingit. TheBill hasdepartedfrom theGibbsReviewby referringto
evidentialmaterialwhich is accessibleratherthanstored,given thatsatelliteand
cabletechnologyis suchthatnow informationmaybeobtainedfrom the
equipmentwhich is notactuallystored(for example,acomputerterminal).
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Subsection3M(2) providesthat,if evidentialmaterialis accessible,the
executingofficerorconstableassistingmayseizetheequipmentoranydisk,
tapeorotherassociateddevice,or operatetheequipmentto obtainaprintout and
seizedocumentsproduced,orcopy the recordsto anotherstoragedeviceand
removeit from thepremises.

Subsection3M(3) is intendedto encouragetheseizureof printoutsordupljcate
discswhereverpossible. It providesthataconstablemayseizeequipmentunder
subsection(2)only if it is notpracticableto put thematerialinto documentary
form orcopy themto astoragedeviceor if possessionby theoccupierof the
equipmentcouldconstituteanoffence.Whereoriginalmaterial is seized
Section3?requiresthepoliceto provideacopyof thethingor informationto
theoccupierunlessits possessionconstitutesan offence.

Subsection3M(4) providesthattheexecutingofficerorconstableassistingmay
securetheequipmentby locking it uporguardingit if he orshebelieveson
reasonablegroundsthattheevidentialmaterialmaybeaccessibleby operating
theequipmentat thepremisesbutexpertassistanceis neededto operatethe
equipmentandtheevidentialmaterialmaybe destroyedorotherwiseinterfered
with if theequipmentis not securedin themeantime.This is necessaryto
ensurethatwheretheequipmentis moresophisticatedthanexpectedandcannot
beaccessedormoved,thentheopportunityto obtainexpertassistanceandto
preserveevidentialmaterialis not lost. Materialaccessibleon acomputercan
of courseberemovedwith aswift keystrokefrom anoperator. It is possibleto
pre-programtheequipmentto erasetheevidencein this way. This wasnot
includedin theGibbsReviewprovision,but is necessaryfor it to beeffective.

Subsection3M(S) requiresthegiving ofnoticeto theoccupierin caseswhere
equipmentmaybe securedfor aperiodnotexceeding24 hours.

Subsection3M(6) allowstheequipmentto be securedfor either24 hoursor
suchlesserperiodwhenexpertassistanceis obtainedto operatetheequipment
for thepurposesoftheAct.
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Subsection3M(7) allowstheexecutingofficer to apply to theissuingofficer for
an extensionof thetime neededfor securingtheequipmentif heorshebelieves
on reasonablegroundsthat theexpertassistancewill not be availablewithin that
period. Theapplicationmustsatisfythecriteriain subsection3M(4). The
occupiermustbe givennoticeundersubsection3M(S)andhasaright to be
heardin relationto theapplication. Subsection3M(9) providesthat the
applicationfor an extensionmustbe madein thesamemannerasan application
for the issueof a searchwarrant.

ProposedSection3N- Compensation

This sectionprovidesthat if damageis causedto equipmentasaresultof it
beingoperatedasmentionedin sections3L or 3M andthedamageresultedfrom
insufficientcarebeingexercisedeitherin selectingthepersonto operatethe
equipmentom by thepersonoperatingit, compensationis payableto theowner.

Compensationis payableout ofa specialappropriationby theParliamentnot
from thenormalAustralianFederalPolicebudget. In determiningtheamount
of damagespayableregardis to behadto whethertheoccupierhadprovided
any warningorguidanceto theoperationof theequipment.This is to minimise
compensationin caseswheretherehasbeenadeliberateprogrammingof
softwareto destroyorcausedamageif not accessedin a particularmanneror
wheretheoccupierfailed to mitigatedamageby providing warningor guidance.
Theinclusionof theseprovisionswasrecommendedby theGibbsReview.

Prnpnced Section 3P-Copiesof seizedthingsto be provided

Subsection3P(l) requiresaconstable,on request,to give a copyofa thing or
informationseizedthatcanbe readily copied. This does not apply if no original
materialwas seizedundersubsection3M(2) or if possessionof thething seized
couldconstituteanoffence.

Prppn~edSection IQ- Warrantsby telephoneandotherelectronicmeans

This sectionenablesthe issueof awarrantby telephone,telex, facsimileor other
electronicmeansin anurgentcaseorwheredelaycouldfrustratetheexecution
of thewarrant. Urgencycanarisebecauseofcircumstancesrequiring
immediateactionor wherethe remotenessof thelocationof thesearchinvolves
unacceptabledelay. An applicationunderthissectionmustincludeall the
informationprovidedin anordinaryapplicationbut,if necessary,theapplication
maybe madebeforetheinformation is sworn.

Theissuingofficer is requiredto inform theapplicantofthetermsof thewarrant
by theappropriateelectronicmeansandtheapplicantmustcompletea form of
warrant whichsetsout thesubstanceof thoseterms.Theapplicantmust,not
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laterthantheday afterexpiry of thewarrant,ortheday afterthewarrantwas
executed,whicheveris theearlier,give or transmitto the issuingofficer the
completedform of warrantandif the informationhadnot beenswom,thesworn
information.

In anycourtproceedingsconcerningtheexerciseofapowerunderthewarrant,
if thewarrantsignedby the issuingofficer is notproduced,thecourt is to
assume,unlessthecontraryis proved,thatthepowerwasnotduly authorised.

This provision is particularly necessary in remote areas or where for some
reasona courtemployedjusticeof thepeace,authorisedofficerormagistrateis
not readilyavailable. It avoidstheneedto rely on layjusticesofthepeaceasan
alternative. A lay justiceofthepeacecannotissueasearchwarrantunderPart
IAA.

ProposedSection3R - Restrictionson personalsearches

Searchwarrantscannotauthoriseeitherastrip searchor asearchof aperson’s
body cavities. Strip searchesin apost arrestsituationaredealtwith in proposed
sections3Z0 and3Z11. Body cavity searchesin relationto narcoticsoffences
aredealtwith in theCustomsAct 1901. In relationto otheroffencesseparate
legislationis beingdevelopedundertheauspicesoftheStandingCommitteeof
AttorneysGeneral.

Division 3 - Stoppingandsearchingconveyances

ProposedSection3S - Searcheswithoutwarrantin emergencycifiiatinnc

Sections3Sand3T re-enactthesubstanceofexistingsectionsIOA and lOB of
theCrimesAct 1914whichempowerpolice to conducta searchofa
conveyancein an emergency.

Section33applieswherea constablesuspectson reasonablegroundsthat a
thing relevantto an indictableoffenceagainstany CommonwealthorTerritory
law, (excludingAustralianCapitalTerritory law) is in anaircraft,vesselor
vehicle. Theconstablemustalso suspectthat it is necessaryto seizethe thing to
preventconcealment,lossordestructionandthat it is necessaryto actwithout
theauthorityofa searchwarrantbecausethecircumstancesareso seriousand
urgent. Undersuchcircumstancesa constablemaystop,detainandsearchthe
conveyance,andseizethething.

If in thecourseofthesearchtheconstablefinds anotherthingrelevantto any
offenceagainsttheCommonwealthorTerritory law theconstablemayseizeit
to preventits concealment,lossordestructionbecausethecircumstancesareso
seriousandurgent.
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Subsection3S(4)providesthat theconstablemustexercisehis orherpowers
subjectto section3T whichprovidesvarioussafeguards.

PrnpncedSection 3T - I-low aconstableexercisesDowerundersection3S

When aconstableexercisespowersundersection3She or shemayusesuch
assistanceasis necessary,mustsearchtheconveyancein a public placeorplace
to which thepublichavereadyaccessandmustnotdetaintheconveyancefor
longerthanis necessary.

While theconstablemayusenecessaryand reasonable force to open a part of
theconveyanceorany containerhe or shemustnot causedamageunlessthe
personin chargeof theconveyancehasbeengivena reasonableopportunityto
openthatpartorcontainer. Thereis an exceptionto this requirement,wherethe
personin chargeof theconveyancehasfled andthereforecannotbegivenan
opportunity to openthecontainer,theconstablemayopenit.

Division 4 - Arrestandrelatedmatters

ProposedSectionMi - Requirementto furnishnameetc.

This sectionempowersa constableto askthenameand/oraddressof aperson
wherethesearenot knownto theconstableandheorshebelievesthat the
personmaybe ableto assistin inquiresin relationto an offencethat the
constablehasreasonto believehasbeenormayhavebeencommitted. It varies
from theprovisionrecommendedby theGibbsReviewby not applyingto
offencesthat theconstablehasreasonto believearelikely to becommitted.

Subsection3U(2) creates,subjectto certainconditionsprecedent,an offenceof
failing to provideorfalsifyingthe informationrequested.Themaximum
penaltyis 5 penaltyunits (this is $500). Theconditionsarethat theconstable
informs thepersonofthereasonfor therequestandcomplianceby theconstable
with proposedsubsection3U(3).

Subsection3U(3) requiresthat whenrequestedtheconstablemustinform the
personofhis orher own nameand/orplaceof duty, andif in plain clothes,
identification. Thereis apenaltyof 5 penaltyunits (this is $500) if the
constabledoesnotcomply with therequest.Thesesafeguardswere
recommendedby theAustralianLaw ReformCommissionandtheGibbs
Review.

ProposedSection3V- Powerof arrestwithout warrantby constables

This sectionreplacestheexistingpowersof arrestwithout warrantconferredon
constableswhicharecontainedin sections8 and8A oftheCrimesAct 1914and
arerepealedby clause5 of this Bill. Thenewprovisiondetailsthe
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circumstanceswhereapersonmaybearrestedwithout warrant. Theserelateto
varyingspecifiedsituationswhereproceedingby summonswouldnotbe
effective.

Subsection 3V(1) provides that a constable may, without warrant,arresta
personfor anoffenceif theconstablebelieveson reasonablegroundsfirstly that
thepersonhascommittedor is committingtheoffenceandsecondlythat
proceedingsby sununonsagainstthepersonwouldnot achieveoneormoeofa
numberofspecificpurposes.Thosepurposesare,ensuringtheperson’s
appearancein court, preventingarepetitionor continuationof theoffenceorthe
commissionof anotheroffence,preventingtheconcealment,lossordestruction
of evidence,preventinginterferencewith witnesses,preventingthefabrication
of evidenceorpreservingthesafetyor welfareof theperson.Thesepurposes
wererecommendedby theGibbsReview.

Subsection3V(2) requirestheconstablein chargeof the investigationwho
ceasesto believethata personarrestedbutnot chargedeithercommittedthe
offenceor thatcustodyis necessaryto achievea purposereferredto in
subsection(1) to releasetheperson.

Subsection3V(3) providesthataconstablemay,without warrant,arresta
personwhoheorshebelieveson reasonablegroundshasescapedfrom lawful
custody. It is inappropriatethattherestrictionrelatingto proceedingsby
summonsshouldapplyin thesecircumstances.This reflectstheview of the
GibbsReview.

PronosedSection3W - Arrestof prisonerunlawfully atlarge

This sectionis in thesanetermsastheexistingsection48B oftheCrimesAct
which is repealedby clause5 of this Bill. Thesectionprovidesthataconstable
may,withoutwarrant,arrestapersonwho theconstablebelieveson reasonable
groundsto beaprisoner‘unlawfully atlarge.’ This is intendedto coverpersons
wholeavesomeplaceof detentionwith permissionand whofail to returnas
requiredorwho is releasedin error, forexampleacaseofmistakenidentity.
Thearrestingconstablemust,assoonaspracticable,takethepersonbeforea
Magistrate. If theMagistrateis satisfiedthatthepersonis unlawfully atlargehe
orshemayissuea warrantauthorisingthatpersonto beconveyedto prison(or
otherplaceof detention)to undergothe termof imprisonmentorotherdetention
that thepersonis requiredby law to undergo.

In this section‘prisonerunlawfullyat large’ includesapersonwho is at large
andthesubjectof adetentionordermadeunderPart lB of theCrimesAct 1914
consequenton beingfoundby a courttobe unfit to be tried,beingacquittedof
an offenceon groundsof mentalilinessorbeingfoundto be sufferingfrom a
mentalillnessor intellectualdisability.
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Propocedsection IX - Powerof arrestwithout warrantofa personon bail

Thissectionempowersaconstableto arrestwithout warrantapersonwhohas
contravened,or is aboutto contravene,aconditionofbail.

Subsection3X(1) providesthat this poweris exercisableeventhoughthebail
conditionwasimposedin a StateorTerritoryotherthantheonein whichthe
personis arrested.Personschargedwith offeneesagainstCommonwealthlaws
aredealtwith in StateCourtsunderStatebail proceduresappliedby Section68
of theJudiciaryAct 1903. Subsectipn3X(l) is necessarybecausethereis no
existingmechanismfor arrestwithoutwarrantof apersonbailedin another
jurisdiction. For seriousCommonwealthoffencesit is not unusualfor a
conditionof bail to be thatapersonnot go to anairportorotherplaceof
departurefrom Australia. If sucha personis foundatanintemationalairport in
anotherStateit is essentialthatpolicehavepowerto preventthepersonleaving
Australia. It is alsoimportantthepoliceareableto preventany interference
with witnessesandsimilarconductwhich mayamountto abreachof bail
conditions.

Subsection3X(2) providesthat apersonarrestedundersubsection(1)mustbe
takenbeforeaMagistrateassoonaspracticable.Undersubsection3X(3) a
personarrestedin theStateorTerritory in which thebail conditionwas
imposedis to be dealtwith undertherelevantappliedStateorTerritory law.

Subsections3X(4) and (5)providethat if a personis broughtbeforea magistrate
in aStateorTerritory otherthantheonein which thebail conditionwas
imposed,theCourt canreleasethepersonwithouteffectingtheoriginalbail
orderorremandthepersonon bail or in custodypendingarrangementsunder
theServiceandExecutionofProcessAct 1992for theobtainingofa warrant
authorisingthetransferof thepersonto theStateorTerritory in which thebail
conditionwasimposed.

ProposedSection3Y - Powerofarrestwithout warrantby otherpersons

This sectionreplacestheexistingpowerofarrestwithout warrantfor breaches
of thepeaceby any personundersection8 of theCrimesAct 1914 referredto as
‘citizen’s arrest’,which is repealedby clause5.

Subsection3Y(l) providesthatapersonwho is not aconstablemay,without
warrant,arrestanotherpersonif heor shebelieveson reasonablegroundsthat
theotherpersonis committingorhascommittedan indictableoffenceandthat
proceedingsby summonsagainsttheotherpersonwould not achieveoneor
moreof thepurposesreferredto in subsection3V(l). This is a morerestricted
powerthanexistsat presentwherethereis no requirementtobesatisfiedthata
summonswould be ineffectivebeforea citizencanarrest.
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Subsection3Y(2) providesthata citizenwho arrestsanotherpersonunder
subsection(I) must,assoonaspracticableafterthearrest, arrangeforthe
person,andany propertyfoundon thatperson,to be deliveredinto thecustody
of aconstable.This mayinvolve eithertaking thepersonto policeorcalling
police. This requirementis newandreflectstheviewsof theGibbsReviewand
thecurrentlaw in theACT.

ProposedSection3Z - Warrantsfor arrest

Thisprovisiondoesnot conferapowerto issuewarrantsof arrest,thesepowers
arestill conferredby theStateandTerritory lawsappliedby theJudiciaryAct
1903. Theseprovisionsmerelyspecifyadditionalprocedureswhich mustbe
compliedwith beforea warrantof arrestcanbe issuedfor aCommonwealth
offence.Theseprocedureswererecommendedby theGibbsReview. This
sectionprovidesthatan issuingofficer mustnot issueawarrantfor thearrestof
apersonunlesstheinformationis on oathandgenerallythe informanthasgiven
theofficer anaffidavit settingout the reasonswhy thewarrantis sought
including thereasonswhy it is believedthat thepersoncommittedtheoffence
andwhy it is claimedthatproceedingsby summonswould not be appropriate.
Therequirementfor theaffidavit containedin paragraph3Z(l)(b) doesnot
applywherethewarrantis requiredto makean extraditionrequestof any
foreign country.

Any furtherinformationrequestedby the issuingofficerconcerningthe reasons
for whichthewarrantis soughtmustalsobe providedandtheissuingofficer
mustbesatisfiedthattherearereasonablegroundsfor the issueofthewarrant.
Theissuingofficer mustwrite on theaffidavit whichof thereasonsspecifiedin
theaffidavit andanyotherreasonshehasrelied on to justify the issueof the
warrant.

ProposedSection3ZA - Powerto enterpremisesto arrestoffender

Subsection3ZA(1) providesthat if aconstablehaspowerunderawarrantto
arrestapersonandtheconstablebelieveson reasonablegroundsthat theperson
is on any premisesheorshemayenterthepremisesusingreasonableforceat
anytime, subjectto theconditionsin subsection3ZA(3) beingmet, for the
purposeof searchingfor, andarresting,theperson.

Subsection3ZA(2) providesthat if aconstablehaspowerunderproposed
section3V toarrestapersonwithout warrantfor an indictableoffenceandthe
constablebelieveson reasonablegroundsthat thepersonis on any premiseshe
or shemayenterthepremisesusingreasonableforceatany time,againsubject
to subsection3ZA(3) for thepurposeof searchingfor, andarresting,theperson.
At commonlaw aconstablehaspowerto enterpremisesto effect anarrestwith
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orwithout theauthorityof awarrant. Theseprovisionsrestrict thatpowerin
relationto arrestwithoutwarrantto indictableoffences.

Subsection3ZA(3) statesthegeneralrule thatentryto domesticpremisesto
effectarrestshouldnotbeconductedat night. It precludesaconstableentering
adwelling house(asdefined)to arresta personbetween9 pmand6 amon the
following day unlesstheconstablebelieveson reasonablegroundsthat it would
notbe practicableto arrestthepersoneitherat thedwellinghouseorelsewhere,
atanothertime orbelieveson reasonablegroundsthat it is necessaryto prevent
theconcealment,lossor destructionofevidence.

Subsection3ZA(4)providesthat“dwelling house”includesavehicle,avessel
oranaircraftora room in ahotel,motel,boardinghouseorclubin which
peopleordinarily retirefor thenight.

ProposedSection3ZB - Useof force in making arrest

Subsection3ZB(l) restatesthecommonlaw principlethat,in makinganarrest,
a personmustnotusemoreforce,orsubjectthearrestedpersonto greater
indignity, thanis necessaryandreasonableto makethearrestorpreventthe
escapeofthearrestedpersonafterthearrest.

Subsection3ZB(2) providesthat whenarrestingapersonaconstablemustnot
do anythinglikely to causethedeathof,orgrievousbodily harmto, theperson
unlesstheconstablebelieveson reasonablegroundsthat is necessaryto protect
life orpreventseriousinjury to anotherperson,includingtheconstable. If the
personis attemptingto escapeby fleeing,theconstablemustnot, asa general
rule, actin a way likely to causeseriousinjury or deathunlessthepersonhas
beencalledon to surrender~ theconstablebelieveson reasonablegrounds
that thepersoncannotbe apprehendedin any othermanner.This provision
restatesthecommonlaw with someoftherestrictionsapplicablein theCode
States(Queensland,WesternAustralia,Tasmania)superimposedin themanner
recommendedby theGibbsReview.

ProposedSection3ZC - Personsto be informedof groundsofarrest

Thesectionprovidesthatacitizen,orconstable,who arrestsa personmust
inform the person , at the time of arrest,of theoffenceforwhich that personis
beingarrested.This doesnotrequireatechnicalstatementof the termsof the
offencebut merelyof its substance.This requirementdoesnot apply if the
arrestedpersonshould, in thecircumstances,know thesubstanceoftheoffence
or if the arrested person’s actions make it impracticable, for example vigorous
resistanceto thearrest. Thisrequirementexistsatcommonlaw.
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ProposedSection3ZD - Powerto conductafrisk searchof anarrestedperson

This sectionrestatesthecommonlaw powerof aconstableuponor afterarrest,
to conductafrisk search(quick runningof thehandsover theperson’souter
garments)andseizeany ‘seizableitems’ beinganythingthatwould presenta
dangerto apersonorthatcouldbe usedto assistapersonto escape.The
constablemustsuspecton reasonablegroundsthatit is prudentto ascertainif
thearrestedpersonis carryingany seizableitem.

‘Frisk search’and‘seizableitem’ aredefinedin subsection3C(l) andpursuant
to section3ZPmust, if practicable,beconductedby apersonofthesamesex.

ProposedSection3ZE - Powerto conductan ordinarysearchofan arrested
person

Thissectionprovidesthatif aconstableuponorafterarrestsuspectsthat the
arrestedpersonis carryingany evidentiarymaterialin relationto an offenceora
seizableitem heorshemayconductan ‘ordinary search’.This is apower
exercisableasan incidentof arrestat commonlaw.

‘Ordinarysearch’is definedin subsection3C(I) andmeansa searchof aperson,
orofarticlesin theperson’spossession,that may includerequiringthe removal
of specifiedouterclothing,gloves,shoesandhatandan examinationofthose
items. Wherepracticable,sucha searchmustbe conductedby apersonof the
sanesexasthepersonto be searched-section3ZP.

ProposedSection3ZF - Powerto conductsearchofarrestedperson’spremises

This sectionprovidesthataconstablewhoarrestsapersonatpremisesfor an
offence,orwho is presentatsuchanarrest,mayseizethingsin plain view at
thosepremiseswhich theconstablebelievesto be evidentialmaterialof that,or
anotheroffence,ora seizableitem. While athing mustbein plain viewbeforeit
canbe seizedthis doesnotpreventits movementormanipulationto determine
whetherit is evidentialmaterialoraseizableitem. This poweris morelimited
thanthat availablein theUnitedKingdomunderthePolice andCriminal
EvidenceAct 1984 in that it precludesafull searchof thepremises.Police
would needto obtaina warrant,atleastby telephone,beforethatcouldbe done.

ProposedSection3ZG - Powerto conductan ordinarysearchora strip search

In line with therecommendationsof theGibbsReview,subsection3ZG(l)
providesthat if a personwho hasbeenarrestedfor an offenceis broughtto a
policestation,aconstablemay,if an ordinarysearchhasnotalreadybeen
conductedat thetime of arrest,conductan ordinarysearch,orsubjectto the
stipulatedconditions,a strip search.
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‘Strip search’is definedin subsection3C(l) and meansasearchof aperson,or
of articlesin theperson’spossessionandmayincluderequiringtheremovalof
all theperson’sclothesandan examinationof theperson’sbody andof the
garments.However,this provisiondoesnot conferpowerto takeany body
samplesorsearchbodycavitiesbut only to examinethebody surfacefor things
suchasbruises,scratchesandidentifyingmarks.

Section3R makesit clearthatnothingin this Partcanauthorisea searchofa
personsbody cavities. The law relatingto suchsearcheswill beaddressedin a
separateamendmentwhich is beingdevelopedby theStandingCommitteeof
Attorneys-General.In themeantimesection3ZW providesthat Part I AA is not
intendedto limit orexcludetheoperationof anotherlaw oftheCommonwealth
(for example,section219ZFof theCustomsAct 1901 ), alawof aTerritory or
a law of aStateorTerritory appliedby theJudiciaryAct 1903.

Subsection3ZG(2)providesthat astrip searchmaybeconductedif aconstable
suspectsthatthepersonis in possessionof evidentialmaterialora seizableitem
or that avisual inspectionoftheperson’sbody will provideevidenceof the
person’sinvolvementin an offrnce. Beforethesearchmaybe conductedthe
constablemustalsosuspectthat it is necessaryto conductastrip searchto
recoverthatitem,ordiscoverthat evidence,andmustobtaintheapprovalof
policeofficeroftherank ofsuperintendentorhigher.

Subsection3Z0(3)providesthat astrip searchmayalsobe conductedif the
arrestedpersonconsentsin writing but this is subjectto paragraphs3ZH(I )(e)
and(0 whichprovidethata child under10 mustnot be strip searchedandthat,
exceptwherethepersonis arrestedandcharged,acourtorder is requiredwhere
thechild is a least10 butnot 18 orthepersonis incapableofmanaginghis or
heraffairs. In othercasestheremainingprovisionsmustbecompliedwith.

Subsection3ZG(4)providesthat thestrip searchmaybe conductedin the
presenceofa medicalpractitionerwhomay assistin thesearch.

Subsections3ZG(5)and(6) provide that theapprovalfrom theseniorpolice
officer to conducta strip searchmaybe obtainedby telephoneorby electronic
meansandtheofficer who gives,orrefuses,suchapprovalmustmakea record
of thedecisionandthereasonsfor it.

Subsections3ZG(7)and(8)providethatsuchforce asis necessaryand
reasonablein thecircumstancesmaybe usedto conductastrip searchandany
itemsof thekind referredto in subsection3ZG(2)foundmaybe seized.
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ProposedSection3ZH - Rulesforconductof strip search

Subsection3ZH(1)setsout theprocedureto befollowed wheneverastrip search
is conductedasanincidentof arrest. A strip searchmustbeconductedin
privateby a constableof thesamesexasthepersonbeing searchedand mustnot
involve a searchoftheperson’sbodycavities. Exceptin thecaseof amedical
practitioneroraparent,guardianorpersonalrepresentative(wheretheperson
beingsearchedhasno objection),astripsearchmustnotbe conductedin the
presence,or view, ofa memberof theoppositesexnorin thepresenceof a
personwhosepresenceis notnecessaryfor thepurposesofthesearch.

It alsoprovidesthatachild under 10 mustnot be strip searchedandthat, except
wherethepersonis arrestedandcharged,a courtorderis requiredwherethe
child is a least10 butnot 18 orthepersonis incapableof managinghis or her
affairs. This is designedto protectthe interestsof youngpeopleandthosewho
aresoincapable.Parentalconsentalonemaynot alwaysbe an adequate
safeguard.Additionally, in mostjurisdictionsa child under10 is not criminally
responsiblefor an offence. TheproposedModelCriminal Code(Chapter2)
recommendsthat 10 shouldbethenationalageof criminalresponsibility.

If thepersonbeingsearchedis under 18 yearsof ageor is incapableof
managinghisorher affairs thestripsearchmustbe conductedin thepresenceof
theperson’sparent,guardian,or anotherperson(otherthanaconstable)whois
capableofrepresentingtheinterestsof, andis acceptableto, thepersonbeing
searched.A strip searchmustnot involve theremovalof moregarments,or
involve morevisual inspection,thanis reasonableandnecessaryfor the
purposesofthesearch.

Subsection3ZH(2)requiresthecourtto haveregardto theseriousnessofthe
offence,theageordisability oftheperson,and suchothermattersasit thinks fit
whendeterminingwhethera youngpersonoran incapablepersonshouldbe the
subjectof astrip search.

Subsection3ZH(3)providesthat astrip searchmayonly be conductedin the
presenceofa medicalpractitionerof theoppositesexto thepersonbeing
searchedif amedicalpractitionerofthe samesexis not availablewithin a
reasonabletime. Subsection3ZH(4) allowsaparent,guardianorpersonal
respresentativeofadifferentsexto bepresentwherethepersonbeingsearched
hasno objection.

Subsection3ZH(5) providesthat if any garmentsareseizedthepersonmustbe
givenadequateclothing.
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ProposedSection3Z1-Takingfingerprints,recordings.samplesofhandwriting
orphotographs

Theprovisionsof StateandTerritory law relatingto identificationmaterialvary
considerablyandit is considereddesirabletohaveuniform provisions
applicableto the investigationof Commonwealthoffences.

Subsection3Z1(l) defmes‘identification material’ for thepurposesofthis
sectionandproposedsections3ZJand32Kasprintsof hands,fingers,feetor
toes,voicerecordings,handwritingsamplesorphotographs(includingvideo
recordings)butexcludingtaperecordingsof aperson’sresponsesorconfessions
madeduring theinvestigationofCommonwealthoffencesundersections2313
and23V in Part IC ofthe CrimesAct 1914.

Subsection3Z1(2)providesthat aconstablemustnot takeidentificationmaterial
from apersonwhois in lawful custodyfor an offenceexceptin accordancewith
this section. A constablecannotrequireapersonnot in custodyto submitto the
taking of identificationmaterialbuta personwhois 18 orover andis not
incapablecanconsentto its taking. This latterprovisionwouldpermita person
to supplysuchmaterialon avoluntarybasis,forexample,toeliminatehimself
or herselfasasuspectin apolice inquiry,or to afford evidencethat thepersonis
avictim of crime, forexample,assault.

Subsection3Z1(3)providesthatif apersonis in lawful custodyin respectofan
offence,a constableof therank of sergeantorhigherorwhois forthetime
beingin chargeof apolicestationmaytake identificationmaterialfrom the
personif;

• thepersonconsentsin writing (exceptwherethepersonis asuspect
betweentheagesof 10 andl8or who is incapable,in which case
subsection321(6)applies);or

theconstablebelieveson reasonablegroundsthat it is necessaryto do so in
orderto establishthe identity oftheperson,or to identify thepersonasthe
personwho committedtheoffence,or to provideevidenceof theoffence;
or

theconstablesuspectson reasonablegroundsthat thepersonhascommitted
anotheroffenceandthematerialis to be takenfor thepurposeof
identifying thepersonascommitting,or to provideevidenceof, theother
offence.

Subsection3Z1(4) providesthataconstablemayusereasonableforcein the
taking of identificationmaterial.



22

Subsection3Z1(5)and(9)havetheeffect of prohibitingthetaking of
identificationmaterialchildrenundertheageof 10. In mostjurisdictions
childrenthatagecannotbe suspectsbecausetheageof criminal responsibilityis
10. It is necessaryto permit the taking ofidentificationmaterialfrom young
childrenwhoarenotsuspectswheretheymayhavebeenthevictim of the
crime, forexamplein a child abductionit might benecessaryto establish
throughtheuseof fingerprintsthat thechild wasataparticularplaceatsome
time.

Subsection321(6)providesthat identificationmaterialcannotbe takenfrom a
suspectwho is atleast10 butunder18 orwho is incapableandwho hasnot
beenarrestedandchargedunlessthereis acourtorderauthorisingthetaking.
This is designedto protecttheinterestsof youngpeopleandthosewhoare
incapable.Parentalconsentalonemaynot alwaysbe anadequatesafeguard.
Subsection3Z1(7)requiresthecourt to haveregardto theseriousnessof the
offence,theageordisability oftheperson,andsuchothermattersasit thinksfit
whendeterminingwhetherayoungor incapablepersonshouldhave
identificationmaterialtakenfrom them.

Whereidentificationmaterialis takenfrom ayoungor incapablepersonwho is
a suspectsubsection321(8)providesit mustbedonein thepresenceof a parent,
guardianorpersonalrepresentative.

Subsection3Z1(9) allows the takingof indentificationmaterialfrom achild, as
well asa youngor incapablepersonwho is not asuspectwherethereis consent
from theparent,guardianorpersonalrepresentative.As mentionedin relation
to subsection321(5)this is intendedto dealwith thesituationwherethechild,
youngor incapablepersonis thevictim of a crime andtheindentification
materialis relevantevidence.

ProposedSection3Z.J-Destructionof identificationmaterial

Thissectionis intendedto preventthe indefiniteretentionof identification
materialrelatingto personswho havenotbeenconvictedof an offence.

Unlesscriminalproceedingshavebeeninstitutedwithin 12 months,subsection
311(1)requiresthedestructionof identificationmaterialunlessthereis an order
to thecontraryby amagistratemadeundersubsection321(3).

Whereproceedingshavecommencedandresultedin eitherafinding of guilt but
no convictionis recordedundersectionl9B of theCrimesAct 1914oran
acquittalwhich is no longerthesubjectof an appealandno retrialhasbeen
ordered,subsection311(2)requiresthat any identificationmaterialmustalsobe
destroyedunlessan investigationinto, or proceedingsfor, anotheroffenceto
which theidentificationmaterialis relevantis pending.
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Undersubsection321(3)amagistratecanauthorisepolice to retain
identificationmaterialwhich wouldotherwiseneedto be destroyedif he orshe
is satisfiedthatretentionis justifiedby theexistenceofcircumstanceswhich
renderapplicationof thegeneralrule inappropriate.It is not intendedthat the
thresholdof ‘special’ circumstancesbe particularlydifficult to cross. Therewill
bemanyseriousoffencesagainstCommonwealthlaw whereinvestigationswill
beprotractedthroughno faultof police. Nor is it intendedthat materialbe
destroyedbecauseit wastakenin relationto oneoffencewhich is not being
proceededwith orof whichthepersonwasacquittedif chargesarependingin
elationto arelatedoffenceor anotheroffence.

ProposedSection37K - Offenceof refusingto allow identificationmaterialto
betaken

This sectionprovidesthat if apersonis convictedof anoffence,thejudgeor
magistratepresidingattheproceedingsmayordereitherthatthepersonattenda
policestation,or thata constablego to thepersonif in detention,to allow the
person’sfingerprintsoraphotographto betaken. It is an offencefor aperson,
without reasonableexcuse,to fail or refuseto allow thosefingerprintsora
photographto be taken. Themaximumpenaltyfor an offenceunderthis section
is 12 monthsimprisonment.This provisionwasrecommendedby theGibbs
Reviewto coversituationswherepolicewouldbeentitledto retainfingerprints
hadtheybeentakenduring the investigation. This wouldpermit the takingof
fingerprintsandphotographsin caseswhereapersonis convictedafter
proceedingsinstitutedby summonsandavoidsa temptationto proceedby way
ofarrest. This is necessaryfor the identificationof thepersonin theeventthat
heorshecommitsanotheroffenceat someothertime. Identificationis
necessaryforinvestigativepurposesandto ensurethat thepersonis
appropriatelysentencedfor anysubsequentoffence,(thatis, prior convictions
areappropriatelytakeninto account).

ProposedSection3ZL - Identificationparades

An identificationparadeis thepreferredmethodof identification in relationto
offences.A parademustbeheldif thesuspectrequestsit andit is reasonableor
maybe heldif heorsheconsents.

In somecircumstances,eventhoughasuspectrequestsan identificationparade,
it maynotbereasonableto conductone. Forexample,otherevidenceof
identitysuchasfingerprintsor forensicsamplesmayestablishidentity beyond
reasonabledoubt.Anotherexamplewould be wherethewitnesshasaclose
relationshipwith thesuspectidentifiedby him orher. In thesecircumstances
theholdingof an identificationparadewould notbe reasonable.Likewiseit may
not bereasonableto requirean identificationparadein thecaseofminor
offences.
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Subsection3ZL(3) providesthatan identificationparademustnotbeheldunless
thesuspectis informedthat:

heorshecanrefuseto takepartin theparade;and

if he orshe,without reasonableexcuse,refusesto participate,evidenceof
that refusalandof otheridentificationof thesuspectby a witnessmaybe
given in subsequentproceedingsandthat thecourtor jury maydraw
inferencesfrom therefusal,and

alegal representativeorotherpersonmaybe presentduring theparade.

Subsection3ZL(4) providesthat thegiving ofthis informationmustbe either
videotapedoraudiotaped.Subsection3ZL(5)requiresan identificationparade
to bearrangedandconductedfairly soasnot to prejudicethesuspect.

Subsection3ZL(6) providesanumberof rulesfor theconductofan
identificationparade. At presenttheserulesaregenerallysetout in police
standingordersbut themostsignificantaresetout in theBill asrecommended
by theGibbsReview. Theserulesareto applywithout limiting theintentof
subsection3ZL(5) andincludethat:

theparadeconsistofat least9 persons;

theyresemblethesuspectin age,heightandgeneralappearance;

• wherepracticable,no constablewhohasparticipatedin the investigation

maytakepartin arranging,orconducting,the identificationparade;

thesuspectcanselectwhereheor shestandsin theparadeandmaychange

placesaftereachviewing by awitness;

witnessesview theparadeseparatelyandnotcommunicatewith eachother;

theparadebe videotaped,or, if this is not practicable,photographedin
colourandall reasonablestepsaretakento recordeverythingsaidanddone
attheparade;

copiesofthevideotapeor photographandrecordbe given to the suspect;

thesuspectmayhavealegal representativeorotherpersonof hisorher
choicepresent.

Subsection3ZL(7) providesthat if asuspectrefusesto takepartin an
identificationparadewithout reasonableexcuse,evidenceof that refusalmaybe
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given in any subsequentproceedingsandthecourt,or jury, maydrawsuch
inferencesfrom that refusalasappearproper.

Subsection3ZL(8) providesthatif awitnessunderthesupervisionof a
constableis to attemptto identify asuspectotherwisethanduring an
identificationparade,theconstablemustensurethat theattemptedidentification
is donein amannerthat is fair to thesuspect.

ProposedSection3ZM- Identificationby meansof photographs

Subsection3ZM(l) preventstheuseofphotographsif a suspectis in custody,or
is otherwiseavailableto takepart in anidentificationparade,unlessthesuspect
hasrefusedto takepart in aparade,or theholdingof a paradewouldeitherbe
unfairor unreasonable.This reinforcesthepositionof identificationparadesas
thepreferredmodeof identification.

Subsection3ZM(2) setsout anumberofotherproceduralrequirementsfor the
useofphotographsto ascertaintheidentity of asuspectwho is in custodyor is
otherwiseavailableif an identificationparadeis not to beheldfor thereasons
setout in subsection3ZM(l). Theserequirementsincludethenumberand
natureofphotographsorpicturesto beused,thekeepingandprovisionof
copiesof recordsandallowing inspectionof photo’graphsandpicturesby the
suspector his orherlegal representative.If practicablethephotographor
pictureof thesuspectincludedin theseriesshouldhavebeentakenormade
afterthesuspectwasarrestedorconsideredasa suspect.An investigating
constablewhoshowsphotographsorpicturesto a witnessfor thepurposeof
ascertaining,orobtainingevidenceof, the identity ofa suspectmustnot act
unfairly towardsthesuspector suggestthataparticularphotographorpicture is
that of thesuspect.

Subsection3ZM(3) providesthat if aphotographorpictureofa suspected
person,taken,ormade,afterarrestor afterthepersonbecamea suspect,is
shownto a witnessandproceedingsin relationto an offencearebroughtbefore
ajury and thephotographorpictureis admitted into evidence,thejury mustbe
informedof thetime whenthephotographwastaken. This provisionis
intendedto overcomethepossibleprejudiceto an accusedpersonwhichmight
arisefrom thejury concludingthat,becausepolicewerein possessionof a
photographof theaccused,theaccusedwaspreviouslyknownto police.

Subsection3ZM(4) providesthat if asuspectis in custodyan investigating
constablemustnotuseacomposite(identikit) pictureor apictureof asimilar
kind for thepurposeof assistingthewitnessto describethat suspect.

Subsection3ZM(5) providesthat if awitnesshasbeenshownacomposite
pictureandsubsequentlya suspectis takeninto custodyfor theoffence,the
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constableshouldaskthewitnessto attendan identificationparadeinvolving the
suspectandmakethenecessaryarrangementsif thewitnessis willing to attend.

Subsection3ZM(6) providesthat if afterawitnesshasbeenshownacomposite
picturea personis subsequentlychargedwith theoffence,theconstablemust,
uponrequest,providethepersoncharged,orhisorherlegal representative,with
particularsof thepictureandanycommentsby thewitnessconcerningthe
picture.

Subsection3ZM(7) providesthat if asuspectis in custodyandaninvestigating
constablewishesto investigatethepossibility that anotherpersoncommitted
theoffence,subsection3ZM(4)doesnotpreventaconstableshowingawitness
a compositepictureforthepurposeof assistinga witnessto describeaperson
otherthanthesuspect.

ProposedSection37N - Identificationprocedureswherethereis morethanone
suspect

This sectiondealswith thesituationwherepolicewishto usephotographsorto
conductan identificationparadeto ascertaineitherwhich of severalsuspects
committedan offenceor to e%tablishtheidentitiesof severalsuspectswhomay
havejointly committedanoffence. In both casesthesectionrequiresthat a
separateidentificationprocessbe undertakenfor eachsuspect.This would
preventmorethanonesuspectbeingplacedin one identificationparadeora
photographofmorethanonesuspectbeingplacedamonga particularseriesof
photographsbeing shownto a witness.

ProposedSection3Z0 - Descriptions

Subsection3Z0(l) requiresadescriptionof asuspectgivento aconstableto be

recordedandretaineduntil any proceedingsarecompleted.

Subsection3Z0(2)providesthat asageneralrule aconstablemust,on request,

provideapersonchargedwith an offencewith:

thenameof everypersonwho is knownto claim to haveseenapersonwho

is suspectedof beinginvolved in theoffence;and

any knowndescriptionofa personsuspectedofbeing involvedin its

commission.

Subsection320(3)providesthat if theconstablesuspectsonreasonablegrounds
that providingthenameof apersoncouldplacethepersonin dangerorexpose
thepersonto harassmentorunreasonableinterference,any descriptionofthe
suspectmaybe providedwithout identifying thepersonwhoprovidedthe
description.
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Division 5 - General

ProposedSection3ZP - Rulesfor conductof ordinaryandfrisk searches

Both ordinaryandfrisk searchesmustalso,if practicable,beconductedby a
personof thesamesexasthepersonbeingsearched.

ProposedSection3Z0 - Offencefor makingfalsestatementsin warrants

Thissectioncreatesanoffenceof knowinglymakingafalseor misleading
statementin an applicationfor awarrantunderthisPart. Themaximumpenalty
for an offenceunderthis sectionis imprisonmentfor2 years.

ProposedSection3ZR - Offencesrelatingto telephonewarrants

This sectioncreatesoffencesarisingfrom thepreparation,andexecution,ofa
form of warrantobtainedby telephoneorotherelectronicmeansundersection
3Q. It is an offencefor a personto nameapersonin aform ofwarrant asthe
issuingofficerunlessthatofficer issuedthewarrant,or to knowinglystatein a
warrantsomethingmateriallydifferentfrom thatauthorisedby theissuing
officer. It is alsoan offenceto purportto executean unauthorisedor falseform
ofwarrantor to give anissuingofficer a form of warrantthat is not theform that
thepersonpurportedto execute.Offencesunderthis sectionarepunishableby
imprisonmentfor up to 2 years. Theseoffencesareintendedto preventabuses
oftelephonesearchwarrantsby policeandwererecommendedby theGibbs
Review.

ProposedSection3Z5 - Retentionof thingswhich areseized

Subsection325(1)providesthat subjectto acontraryorderof thecourt, where
thingsareseizedunderthis Parttheymustbe returnedif thereasonfor their
seizureceasesto existor it is decidedthat theseizeditems arenot to be usedin
evidence. Additionally, if a constableseizesathing in an emergencysituation
underproposedsection35, theconstablemustreturnit whenthereasonfor its
seizureno longerexistsor it is decidedthat it is not to beusedin evidenceor60
dayshaveelapsedsinceseizure,whicheveroccursfirst. This reflectsthefact
that seizurein thesecircumstancesis notjudicially sanctionedandfollows
section1OD oftheCrimesAct 1914which is to be repealed.

Theexceptionsto this arewherethe thing is forfeitable(for example,drugs),
thereis a disputeasto the ownershipof the thing,orproceedingsin respectof
which it may affordevidencehavebeeninstitutedor its retentionis specifically
authorisedby law ora courtorder.
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Subsection3ZS(2)providesthat, subjectto certainexceptions,wheregoods
havebeenseizedby wayofemergencysearch,theymustbe returnedafter60
days.Theexceptionsare,in additionto thosesetout in subsection3ZS(1),are
thatrelevantproceedingshavebeeninstitutedandarenotconcluded,acourthas
orderedto thecontrarypursuantto section3ZTor thereareotherlawful grounds
to retain,destroyor disposeof thethings.

ProposedSection3ZT- Court of summaryjurisdictionmaypermit a thingto be
retained

Beforetheend of60 daysafteremergencyseizureundersection3S orbefore
theendofaperiodpreviouslyspecifiedin an orderofa court, if proceedingsin
which thething maybe evidencehavenotcommenced,theconstablemayapply
for an orderto retain theitem for afurtherperiod. Thecourtmayrequirenotice
of theapplicationto be givento any personit thinksfit.
Thecourtmayorderretentionif it is satisfiedthat it is necessaryfor an

investigationor prosecution.

ProposedSection3ZIJ - Law relatingto legal professionalprivilegenotaffected

This sectionputs it beyonddoubtthatthis Partdoesnot in any wayaffect the
law relatingto legal professionalprivilege. Underthat law at present,
documentswhich aresubjectto legal professionalprivilegecannotbeseized.
Guidelineshavebeenestablishedbetweenlegalprofessionalbodiesandthe
AustralianFederalPolice for theexecutionof searchwarrantson solicitors’ and
Law Societypremiseswhichpreventpolice from inspectingdocumentsfor
which privilegeis claimeduntil thevalidity oftheclaim hasbeendetermined.

ProposedSection31V - Lawsrelatingto takingforensicsamplesnotaffected

This sectionprovidesthatnothingin theBill is intendedto limit, or exclude,
anotherlaw of theCommonwealthorof aTerritory,ora law of a Stateor
Territory appliedby section68 of theJudiciaryAct 1903relatingto thetaking
of forensicsamples.Thisensuresthat despitesomereferencesin theBill to the
taking of forensicsamples(including taking ofidentificationmaterialasdefined
in proposedsection3Z1) policeinvestigatingCommonwealthoffenceswill be
ableto avail themselvesof any otherrelevantlaws(for example,section219W
of theCustomsAct 1901). TheGibbsReviewmaderecommendations
concerningthetakingof bodysamples,but it was decidedto defer
implementingthat aspectoftheReviewatthis stagependingagreementat the
StandingCommitteeof Attorneys-Generalon agreeduniform proceduresin all
jurisdictions.
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Clause5 - Repeals

This clauserepealstheexistingsectionsof theCrimesAct 1914relatingto
arrest,searchwarrantsforgeneraloffencesandsearchwarrantsin casesof
suspectedespionage.Section48B dealingwith thearrestwithout warrantof
personsunlawfully atlargeis repealedandreplacedby proposedsection3W.
Sections1OA and lOB dealingwith searcheswithout warrantin emergency
situationsarealsorepealedandarere-enactedassections3Sand3T. TheGibbs
Reviewrecommendedtherepealof section82 on thebasisthat thereis only
justificationfor asinglesearchwarrantprocedurein theCrimesAct 1914.

Clause6 - Amendmentsof otherActs

This clauseamendstheActssetout in theScheduleto theBill. TheScheduleto
the CommonwealthPlaces(ApplicationofLaws)Act 1970andparagraph
5(4)(a) of theCrimesat SeaAct 1979areamendedto substitutea referenceto
proposedPart 1AA (otherthan section3Y) for referencesto sections8A and10
oftheCrimesAct 1914which arerepealedby ClauseSof this Bill.

Undertheformertwo Acts,wherearrangementsexistwith theStates,section
8A (arrestwithoutwarrantby a constable)andsection10 (searchwarrants)do
notapply to mattersarisingunderthosetwo Acts. This is only ofpractical
relevanceto the CommonwealthPlaces(Applicationof Laws)Act 1970asthere
areno arrangementsundertheCrimesat SeaAct 1979. Theproposed
amendmentswill preservethis situationfor thenewarrestandsearchwarrant
powerscontainedin theBill.

Theclausealsoamendsan draftingerror in apreviousamendmentto thoseActs
by removingan unnecessaryreferenceto section16BA of theCrimesAct 1914
in eachAct. Section16BA falls within “the provisionsof Divisions Ito 9
(inclusive) of theCrimesAct 1914”which arealreadyexcludedfrom
applicationby therelevantprovisionin eachAct.

Theclausealsoamendsthedefinition of“externalsearch”containedin section4
oftheCustomsAct 1901 to enableitems in thepossessionofaperson,suchas
baggage,to be searched.Thiswill makethedefinition of“externalsearch”in
theCustomsAct moreconsistentwith thedefinition of ‘ordinary search’under
proposedsubsection3C(l) of this Bill.




