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CRIMES(SEARCHWARRANTS AND POWERSOFARRES’fl
AMENDMENT BILL 1994

OUTLINE

GeneralOutline

) Thepurposeof theBill is to amend theCrimesAct 1914 to inserta newPart
I AA -SearchWarrantsandPowersof Arrest. Thenewpart is basedon the
recommendationsof theReviewofCommonwealthCriminal Law. It provides
specificpowersandsafeguardsin relationto theinvestigationofthebulkof
Commonwealthoffences.Thenewpartmakesprovisionfor obtainingand
executingsearchwarrants,including telephonewarrants,stoppingandsearching
conveyances,arrestandrelatedmatterssuchaspersonalsearches,taking and
destroyingfingerprints,holding identificationparadesandotheridentification
procedures.

TheBill replacestheexistingprovisionsof theCrimesAct dealingwith the
issueof searchwarrantsandpowersofarrestandspellsout detailsofthe
maimerin whichthesepowersmaybeexercised.Much ofthis detailis
currentlydealtwith undercommonlaw, StateandTerritory law or in police
instructions,generalordersandpracticeandhencegenerallyunavailableto the
public. TheBill is designedto makepublic thepowersofpoliceandthe rights
of individualsin the importantareasof police investigationwith whichit deals.
Theunavailabilityof thedetailsis incompatiblewith modemconceptsofopen
administrationandaccessto justice.

Outlineof newPart 1AA

Division 1 - Preliminary- This Division definesvarioustermsusedandsetsout
therelationshipbetweenPart 1AA andotherlaws(~ftheCommonwealthandthe
Territories.

Division 2-SearchWarrants- This Division setsout therequirementsfor the
issueof searchwarrants,includingtelephonewarrants,andthepowerswhich

~ are,ormaybe,conferredby suchwarrants. It providesspecificpowersin
~ relationto seizureofpropertyandtheuseofelectronicandotherequipment

during theexecutionofa searchwarrant. Searchesof personsmayonly be
conductedwhereexpresslyauthorisedby thewarrantandonly frisk orordinary
searchesmaybe authorised.



2

Division 3-Stoppingandsearchingconveyances- This Division re-enactsthe
powerfor aconstableto stopandsearcha vehiclewithout warrantin emergency
situations. It replacestheexistingemergencypowerscontainedin sections1OA I
andlOB of theCrimesAct which arerepealedby clause5 of theBill.

Division 4-Arrestand relatedmatters- This Divisionprovidesfor powersof
arrestwithout warrantby policeandcitizensandadditionalconditionson the
issueof warrantsfor arrest. It conferspowersubjectto stringentsafeguardsto
conductsearchesofpersons,includingstripsearches,uponorafterarrestand
regulatestheconductof identificationparades,the takinganddestructionof
fmgerprintsandotheridentifyingmaterial.

DivisionS -General- This Division providesrulesfor theconductoffrisk and
ordinarysearchesof persons,requiresannouncementbeforeentryonto premises
aridcreatesoffencesin relationto theobtainingofsearchwarrants.This
Division alsodealswith the retentionandretumofseizeditems. Generallyit
providesthat thingsseizedcanonly be retainedfor aslong asthey arerequired
forusein evidence.Thingsseizedundertheemergencypowerscontainedin
Division 3, mayonly be retainedfor60 dayspendinginstitutionof proceedings,
unlessforfeitedorforfeitableorarethesubjectof a disputeasto ownership,but
theperiod maybe extendedby courtorder. This follows similarprovisionsnow
containedin sectionsIOD and 1OEoftheCrimesAct which arerepealedby
clauseS of theBill. Legal professionalprivilegeis expresslypreserved.

FINANCIAL IMPACT

Theamendmentsarenot expectedto haveany financialimpacton Government
expenditure.Theremaybesomeoverallbenefitaccruingto theStatesand
Territories,in thecourtsof whichpursuantto theJudiciaryAct 1903orother
Commonwealthlaws,trials for Commonwealthoffencesareconducted,in terms
of reductionof trial timesby virtueof reducedcontestsoverevidence.
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NOTESON CLAUSES

ClauseI - ShortTitle

This clauseis formal. It providesfortheshorttitle of theBill andcitesthe
CrimesAct 1914asthe“PrincipalAct”.

Clause2 - Commencement

This clauseprovidesthat theAct will commenceon Proclamation.However,
theAct will commenceby forceof thisprovision,in theabsenceof a
proclamationwithin 6 monthsofRoyalAssent.A delayin commencementwill
beneededfor training purposes.

Clause3 - Interpretation

This clauseamendsthedefinitionof “constable”in section3 of thePrincipal
Act to includeamemberofa StateorTerritory “police service”. This is
necessarybecausenotall jurisdictionsdescribetheir policeasa“police force”.

Clause4 - Insertionofnew Part1 AA in Principal Act

This clauseinsertsthefollowing sectionsafterPart I of thePrincipalAct

PART 1AA- SEARCHWARRANTS AND POWERSOF ARREST

Division I-Preliminary

Proposedsection3C - Interpretation

Subsection3C(1) is thedefinition section. Theprincipalwordsdefinedinclude:

‘constableassisting’in relationto awarrant asnot only a constablewhois
assistingin theexecutionofthewarrantbutalsoa personwhois notaconstable
whohasbeenauthorisedby theexecutingofficer to assist. However,under
subsection3C(2)aperson,whois not aconstableasdefinedin paragraph
3C(l)(b), mustnot takepart in searching,orarresting,a person.Theperson
assistingcouldforexamplebeacomputerexpertassistingthepoliceto search
for evidentialmaterialaccessiblethrougha computer.
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‘evidentialmaterial’ asa thingrelevantto anyoffenceandincludesinformation
in anelectronicform Otherprovisions(suchassubsection3F(I)) providehow
‘evidentialmaterial’ maybeseized,copied,examinedandotherwisedealtwith
by thepolice.

‘executingofficer’ is definedin away whichensuresthat aparticularconstable
is identifiedasbeingresponsiblefor theexecutionof eachsearchwarrant.

‘issuing officer’ restrictsthepersonsauthorisedto issuewarrantsto amagistrate
orajusticeof thepeaceorotherpersonemployedin acourt(a personwith some
legal training)who havethepowerto issuea searchwarrantorarrestwarrant
underthe law of theStateor Territory. Therehasbeenjudicial criticismof lay
justiceshavingthepowerto issuesearchwarrants.

‘offence’ is definedasan offenceagainsta law oftheCommonwealthother
thantheDefenceForceDiscipline Act 1982. Thedefinition alsoincludesan
offenceagainsta law of aTerritory,otherthantheAustralianCapitalTerritory.
Undersection3 of theCrimesAct 1914 , ‘Territory” doesnot includethe
NorthernTerritory.

‘police station’ includesapolicestationofa StateorTerritory andbuilding
occupiedby theAustralianFederalPolice. TheAPP oftenuseStateand
Territory policestationsto conducttheir investigationsin localitieswherethere
areno AFP buildings.

‘premises’includesaplaceanda conveyance.Undersection3 of theCrimes
Act 1914 ‘conveyance’includesan aircraft,vehicle,or vessel

‘seizableitems’ are dangerousitems,suchasweapons,which canbeseized
eventhoughtheyarenot evidentialmaterial.

‘Frisk search’,‘ordinary search’and ‘strip search’ofpersonsarealsodefined.
Thesearedealtwith undertheappropriateproposedsections.TheBill doesnot
conferany powerto examineaperson’sbody cavities.

Proposedsection3D - Applicationof Part

This sectionprovidesthat Part IAA doesnot affect specialprovisionsin other
CommonwealthlegislationsuchastheCustomsAct 1901,Fisheries
ManagementAct 1991 andvariousenvironmentallawswhich conferpowerson
inspectorsandpolice,nordoesit apply to theexercise,by aconstable,of
powersundertheDefenceForceDiscipline Act 1982. Furthermore,thepowers
conferredby this Bill canbe exercisedby police to investigateoffencesunder 4
otherCommonwealthActsnotwithstandingtheexistenceofsimilarpowers
underthoseotherActs. It is proposedto examinethepowersconferredby these



5

enactmentsasamatterofurgencyto ensuretheirconsistencywith the
provisionsoftheBill.

The Partdoesnot apply to offencesagainstthe laws oftheAustralianCapital
Territory. It is understoodthat theACT will be enactingits ownlegislation.
Thesectionalsoprovidesthat Part1 AA is not intendedto limit, orexclude,the
operationof a law of any otherTerritory relating to thesubjectmatterof the
Bill. Undersection3 of theCrimesAct 1914“Territory” doesnot includethe
NorthemTerritory.

Division 2-SearchWarrants

Proposedsection3E - Issueof searchwarrants

Subsection3E(1). A warrantto searchpremisescanbe issuedif the issuing
officer is satisfiedby informationon oaththat therearereasonablegroundsfor
suspectingthat thereis, orwill be,within thenext72 hoursanyevidential
materialatthepremises. The 72 hourlimit permitsawarrantto beobtainedin
advancewhereintelligencesuggeststhat evidentialmaterialis to be takento
premises.Thesameproviso is containedin theexistingprovision(section10).

Subsection3E(2). A warrantto searchapersonmaybegrantedif theissuing
officer is satisfiedby informationon oath that therearereasonablegroundsfor
suspectingthat thepersonhas,orwill within thenext72 hourshave,any
evidentialmaterialin his or herpossession.Any suchsearchmustbe limited to
afrisk orordinarysearch.

Subsection3E(3) providesthat if theconstableapplyingfor thewarrantsuspects
that, in executingthewarrant,it will be necessaryto usefirearms,thegrounds
for thesuspicionmustbe statedin the information. This subsectionis intended
to alert the issuingofficer to thepossibility ofviolence. This is considered
particularlydesirablewhereit is proposedthat tacticalresponseunits,special
weaponssquadsandthelike will be used.

Proposedsubsection3E(3B) requiresan AFP memberor specialmemberto
inform theissuingofficer if he/shehasappliedfor a warrantin relationto that
particularpersonorpremisespreviouslyandto statetheoutcomeof those
applications.This is designedto guardagainstforum shopping.

Subsection3E(4)setsout thematterswhich mustbe specifiedin a warrant.
Thesemattersinclude:theoffenceto whichthe warrantrelates,adescriptionof
thepremises,orthenameordescriptionof thepersonto be searched,thekind of
evidentialmaterialthat is to be searchedfor, thenameof theexecutingofficer,
theperiodfor which thewarrantremainsin force(not longerthan7 days)and
whenthewarrantmaybe executed.This lastprovisionis intendedto prevent
theunnecessaryexecutionof warrantson homesat night.
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Subsection3E(S)setsout theadditionalmatterswhichthe issuingofficer is to
specifyin awarrantthat relatesto premises.Theseincludenon-discretionary
matterssuchasthe fact that thewarrant authorisestheseizureof things,other 4
thantheevidentialmaterial for which it is specifically issued,which arefound
andthat relateto thewarrantoffenceoranotherindictableoffencewhereseizure
is necessaryto preventconcealment,lossordestructionoruseofthethingin the
commissionofanoffence. It alsorequiresan expressstatementasto whether
thewarrantauthorisesafrisk orordinarysearchofpersonsat,ornear,the
premises.This is designedto ensuretheissuingofficer considersthe
appmpriatenessofauthorisingthesearchofpeople.Forexample,wherethe
premisesareusedby a largenumberof membersof thepublic, it wouldusually
notbeappropriate.

Subsection3E(6) concernswarrantsthat relateto thesearchof aperson.In the
sametermnsassubsection3E(S),it requiresthe issuingofficer to specifywhether
thewarrantauthorisestheseizureof thingsotherthantheevidentiarymaterial
for which it is specifically issued. In additionto this, it requiresthe issuing
officer to statewhethera frisk orordinarysearchis authorised A ‘frisk search’
is a quick runningofthehandsoverthegarmentswhereasan ‘ordinarysearch’
mayinvolve theremovalof limited outergarments.

Subsection3E(7) ensuresthat the 7 day limit on thedurationof awarrantdoes
not preventtheissueoffurtherwarrantsforthesamepersonor premises.

Subsection3E(8) providesthat if theapplicationfor awarrantis madeby
telephonetheperiodin which it is believedthat theevidentialmaterialwill be
on thepremisesorpersonis reducedfrom 72 to 48 hoursandthedurationofthe
warrantmustbenot morethan48 hoursandnot 7 daysasfor warrantsobtained
in person.If suchawarrantis not executedwithin 48 hoursa warrantmustbe
appliedfor in personunlessthepolicecansatisfythe issuingofficer of such
circumstancesof urgencyasto authorisetheissueof a further telephone
warrant.

Subsection3E(9) providesthat an issuingofficer in New SouthWalesorthe
AustralianCapitalTerritory may issuea warrantfor thesearchof premisesor a
personin theJervisBayTerritory. This recognisesthe fact thatthereis no
residentMagistratein theJervisBay Territory.

Subsection3E(lO)providesthat an issuingofficer in a Stateor internalTerritory
may issueawarrantfor premisesor a personin thatStateorTerritory or in an
externalTerritory. Theofficermayalsoissuesuchwarrantsfor executionin
anotherStateor internalTerritory (including theJervisBay Territory) if he or
sheis satisfiedthat it is appropriateto do so. Forexample,in a major 4
conspiracyinvestigationwherewarrantsneedto be simultaneouslyexecutedin a
numberof jurisdictionsit would be undesirableforapplicationsto be madein
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eachjurisdiction,particularly if officerswith thenecessaryknowledgeofthe
matterarelocatedin onejurisdiction. This would alsoprotectthesecurityof the

~ investigation.

ProposedSection3F - Authorityof SearchWarrant

Theseprovisionsarebasedon therecommendationsoftheGibbsReview.
Subsection3F(l) setsout theactivitiesauthotisedby awarrantto search
premises.A warrantauthorisesentryandsearch. It authorisesseizureof
seizableitems andevidentialmaterialin relationto thewarrantoffenceorany
otherindictableoffencewherethis is necessaryto preservetheevidence.The
warrantalsoauthorisesthesearchingfor andrecordingoffingerprintsandother
forensicsamplesfoundat thepremises.If awarrantto searchpremises
specificallyauthorisesthefrisk orordinarysearchofapersonat,ornear,the
premises- theexecutingofficeror constableassistingis empoweredto search
suchapersonsuspectedofhavingevidentialmaterialor seizableitems in his or
herpossession.

Subsection3F(2)providesthata warrantto searcha personis authoritysubject
to thetermsof thewarrantto conducta frisk orordinarysearchof thepersonas
well asthesearchofany conveyanceusedby thepersonin thelast 24 hoursfor
thekind ofthingsspecifiedin thewarrant, to seizethings found,recordfinger
prints foundin thecourseof thesearchandto takeforensicsamples.
Subsection3F(2)alsoauthorisestheseizureof otherthings foundduring the
searchbelievedon reasonablegroundsto be connectedwith eitherthewarrant
offenceor,subjectto conditions,anotherindictableoffence. Thesubsection
alsopermitstheseizureof weaponsfound during thesearchif that is necessary
to preventrisk of injury to personsin the vicinity. Thepowerto record
fingerprintsandsamplesunderthis sectiondoesnot includethe taking of
fingerprintsorsamplesfrom thebody ofa personbut only from clothingor
items foundorthepremisesthemselves,paragraph3F(2)(b)only refersto taking
themfrom things.

Subsections3F(3)and(4) oblige thoseexecutingthewarrantto complywith
limitationsparticularisedin thewarrantrelatingto thehoursduring which it
maybe executed,andasto the typeof personalsearchstipulated.

Subsection3F(5)authorisestheexecutingconstableto makethingsseizedunder
thewarrantavailabletootheragencieswhereit is necessaryfor thepurposesof
the investigationorprosecutionof an offenceto which thethingsrelate. Police
do not alwayshavetheexpertiseto properlyanalysethe thingsseized. In other
casespolicemay seizeitems relevantto an offenceappropriatelydealtwith by
anotheragency(forexample,Customs). This wasnot addressedby theGibbs
Reviewbuthasbeeninsertedto removeany doubtabouttheauthorityand
reflectscurrentpractice.
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ProposedSection3G - Availability of assistanceanduseof force in executinga
warrant 4
This sectionrestatesthecommonlaw positionthat, in executinga warrant,the
executingofficermayobtainsuchassistanceandusesuchforceasis necessary
andreasonablein thecircumstances.Wherethepersonassistingis not a
constable,heorshemayonly authorisedto useforce in relationto things(for
example,a locksmithassistingthepoliceto opena safe)andnotpersons. 4
ProposedSection3H - Detailsof warrantto be givento occupieretc.

This sectionprovidesthat if awarrantin relationto premisesora warrant in
relationto a personis beingexecuted,a copyofthewarrantmustbemade
availableto theoccupierof thepremisesor thepersonbeingsearchedasthe
casemaybe. In eithercasethepersonresponsiblefortheexecutionof the
warrantmustidentifyhimselfor herself Becauseit is notpossibleto predict
whetherany personsatornearwarrantpremisesneedto be searched,anda
personbeingsearchedunderawarrantin relationto premisesneedonly be
shownacopyof thewarrant. In orderto preventforgery orotherwrongfuluse
of thewarrantcopy,subsection3H(5) providesthat thecopy neednot include
thesignatureofthe issuingofficeror thesealof theCourt. This provisionhas
beenincludedatthespecificrequestof theACT Chief Magistrate.

ProposedSection3J-Specificpowersavailableto constablesexecutingwarrant

Subsection3J(1) permitsthetaking of photographs(including videotapes)of
thepremisesorofthingsat thepremisesin certaincircumstances.

Subsection3J(2)allowsfor a limited interruptionin theexecutionofa warrant.
Theconstablesexecutingthewarrant,may if thewarrantis still in force,
completeits executionafterceasingandleavingthepremisesfor not longerthan
onehour,or longerif theoccupierconsentsin writing.

Subsection33(3)providesthat wheretheexecutionof awarrantis stoppedby
orderof acourtwhich is later revoked,orreversedon appeal,its executionmay
be completedprovidedthewarrantis still in force.

Section3K - Useof equipmenttoexamineorprocessthings

Subsection3K(1) empowerstheexecutingofficer orconstableassistingto bring
to thewarrantpremisesanyequipmentreasonablynecessaryfor the
examination,orprocessing,of thingsfoundat thepremisesto determine
whethertheyareliableto seizure.

Subsection3K(2) providesthat, if it is notpracticableto examineor process
thingsat thewarrantpremises,or if theoccupierofthepremisesagreesin
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writing, thingsatthepremisesmaybe movedto anotherplacesothat the
~ examinationorprocessingcanbecarriedout. Forexampleasubstancebelieved
~ to benarcoticsmaybetakento a laboratoryfor analysis- it wouldnotbe

practicabletoanalyseit atmostpremises.UnderSection3ZS itemsfoundnot
to beevidenceof anoffencemust,unlessforfeited, be returned.

Subsection3K(3) providesthatwhenanythingis takenfrom premisesto be
~ examinedorprocessedtheoccupiermust,if practicable,be informedof the
‘ address,time andplaceof theexaminationandbeallowedto attendthe

examination.This is linked to subsections3K(l) and (2)andapplieswhereit is
reasonablynecessaryto examineorprocessthethingsin orderto determine
whethertheyarethingsthat maybe seizedunderthe warrant.Therequirement
is safeguardedby subsection3M(3) which relatesto compensationpayablefor
damageto equipmentduringprocessingof information.

Subsection3K(4) enablespolice to operateequipmentalreadyatthewarrant
premisesto carry out theexaminationorprocessingto determinewhetherthe
thing is liable to seizure.This is especiallyusefulfor scanningaudioorvideo
recordingsandthelike if theexecutingofficeror constablebelieveson
reasonablegroundsthat theequipmentis suitableandif theexaminationcanbe
carriedoutwithoutdamageto theequipmentor thething.

ProposedSection3L - Useof electronicequipmentat premises

Subsection3L( I) providesthat theexecutingofficerortheconstableassisting
(who undersubsection3C(I) maybe apersonwho is not a constablebut is
authorisedby theexecutingofficer to assist,for exampleacomputerexpert)
mayoperateequipmentatthepremisesto seewhetherevidentialmaterial is
accessibleif heor shebelievesthat theequipmentmaybe operatedwithout
damagingit. TheBill hasdepartedfrom theGibbs Reviewby referringto
evidentialmaterialwhich is accessibleratherthanstored,given that satelliteand
cabletechnologyis suchthat nowinformationmaybe obtainedfrom the
equipmentwhich is notactuallystored(for example,a computerterminal).

Subsection3L(2) providesthat, if evidentialmaterialis accessible,the
executingofficeror constableassistingmay seizetheequipmentorany disk,

tapeorotherassociateddevice,or operatetheequipmentto obtainaprint outandseizedocumentsproduced,orcopy therecordsto anotherstoragedevice
andremoveit from thepremises.

Subsection3L(3) is intendedto encouragetheseizureofprint outsor duplicate
discswhereverpossible. It providesthat a constablemayseizeequipmentunder

I subsection(2)only if it is not practicableto put thematerialinto documentary
form orcopy themto a storagedeviceor if possessionby theoccupierof the
equipmentcouldconstitutean offence. Whereoriginal materialis seized
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Section3N requiresthepolice to providea copyofthe thing or informationto
theoccupierunlessits possessionconstitutesan offence. 4
Subsection3L(4) providesthat theexecutingofficer orconstableassistingmay
securetheequipmentby locking it up orguardingit if he orshebelieveson
reasonablegroundsthat theevidentialmaterialmaybeaccessibleby operating
theequipmentat thepremisesbut expertassistanceis neededto operatethe
equipmentandtheevidentialmaterialmaybe destroyedorotherwiseinterfered
with if theequipmentis not securedin themeantime.This is necessaryto
ensurethat wheretheequipmentis moresophisticatedthanexpectedandcannot
be accessedormoved,thentheopportunityto obtainexpertassistanceandto
preserveevidentialmaterialis not lost. Materialaccessibleon a computercan
ofcoursebe removedwith a swift keystrokefrom an operator. It is possibleto
pre-programtheequipmentto erasetheevidencein this way. This wasnot
includedin theGibbsReviewprovision,but is necessaryfor it to be effective.

Subsection3L(5) requiresthe giving ofnoticeto theoccupierin caseswhere
equipmentmaybesecuredfor aperiodnotexceeding24 hours.

Subsection3L(6) allows theequipmentto be securedfor either24 hoursorsuch
lesserperiodwhenexpertassistanceis obtainedto operatetheequipmentfor the
purposesof theAct.

Subsection3L(7) allows theexecutingofficer to apply to the issuingofficer for
anextensionof thetime neededfor securingtheequipmentif heorshebelieves
on reasonablegroundsthat theexpertassistancewill not be availablewithin that
period. Theapplicationmustsatisfythecriteriain subsection3L(4). The
occupiermustbe givennoticeundersubsection3L(8) andhasa right to beheard
in relationto theapplication. Subsection3L(9) providesthat theapplicationfor
anextensionmustbemadein thesamemannerasan applicationfor the issueof
asearchwarrant.

ProposedSection3M- Compensation

This sectionprovidesthat if damageis causedto equipmentasa resultof it
beingoperatedasmentionedin sections3K or 3L andthedamageresultedfrom
insufficient carebeingexercisedeither in selectingthepersonto operatethe
equipmentorby thepersonoperatingit, compensationis payableto theowner.

Compensationis payableout ofa specialappropriationby theParliamentnot
from thenormalAustralianFederalPolice budget. In determiningtheamount
of damagespayableregardis to behadto whethertheoccupierhadprovided
any warningorguidanceto theoperationoftheequipment.This is to minimise 4
compensationin caseswheretherehasbeena deliberateprogrammingof
softwareto destroyorcausedamageif not accessedin a particularmanneror
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wheretheoccupierfailedto mitigatedamageby providingwamingorguidance.
Theinclusionof theseprovisionswasrecommendedby theGibbsReview.

ProposedSection3N- Copiesofseizedthingsto be provided

Subsection3N(1) requiresaconstable,on request,to givea copyofathing or
informationseizedthat canbereadily copied. This doesnot apply if no original

) materialwasseizedundersubsection3L(2) or if possessionofthethingseized
couldconstitutean offence.

ProposedSection3NA - Occupiersto be presentatsearchofpremises

Proposedsection3NA providesthat occupiersor theirrepresentativesmay
chooseto observethesearchingof thepremisesprovidingtheydo not impede
theconductof thesearchin any way. This hasbeenincludedto minimise,asfar
aspossible,thepotentialfor actualor allegedplantingof materialon the
premisesby thepolice.

Forpracticalreasons,this right is not intendedto havepriority overthe
importantsafeguardsandobligationsof Part 1C of theCrimesAct 1914when
theyapply to thepersonat thesametimeassection3NA. If thepersonhasbeen
arrestedandis beinginterviewedin relationto theallegedoffenceatthesame
timeasthesearch,Part IC shouldoperatewithoutbeingaffectedby theright to
observethesearch.Part 1C authorisesthepolice to conductinterviewsfor a
specifiedtime period(usuallyamaximumof4 hours)andcontainssafeguards
concerningelectronicrecordingandlegal representationin relationto the
interview. Therearecircumstanceswheretherearegoodpoliceoperational
reasonsfor thesearchto be conductedat thesametime asthe interview. For
example,wheretheoperationis beingco-ordinatedwith searchesof other
premisesatthesametimeandit eliminatesthechanceof collusion amongco-
offenders. In othercases,time maybe of theessencein termsof proceedingto
otherstagesof theinvestigation.

Forsimilar reasons,theright to observethesearchshouldnot precludethe
policefrom searching2 or moreareasof thepremisesatthesametime. In those
circumstancesthepersoncanmovefrom areato areaorelectto observe
particularpartsofthesearch. In somecasesit will be necessaryto search
differentpartsof thebuildingat oncebecauseof its sizeor wherethereis an
opportunityforthedestructionorconcealmentofevidentiarymaterial.

ProposedSection3NB - Receiptsfor thingsseized

) Proposedsection3NB providesthat receiptsaretobe issuedto occupiersfor
thingsseized. Underthis provisionit will be possiblefor the items to belisted
on thesamereceipt. It is notenvisagedthat policewould be requiredto identify
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absolutelyeveryitemindividually wherethoseitems canbeadequately
identifiedby a classdescription. 4

ProposedSection3P-Warrantsby telephoneandotherelectronicmeans

This sectionenablesthe issueofa warrantby telephone,telex,facsimileorother
electronicmeansin an urgentcaseor wheredelaycouldfrustratetheexecution 4
of thewarrant. Urgencycanarisebecauseof circumstancesrequiring
immediateactionor wheretheremotenessof the locationof thesearchinvolves
unacceptabledelay. Anapplicationunderthis sectionmustincludeall the
informationprovidedin anordinaryapplicationbut, if necessary,theapplication
maybemadebeforethe informationis sworn.

Theissuingofficer is requiredto inform theapplicantof thetermsof thewarrant
by theappropriateelectronicmeansandtheapplicantmustcompletea form of
warrant which setsoutthesubstanceof thoseterms.Theapplicantmust,not
later thantheday afterexpiry of thewarrant,or theday afterthewarrantwas
executed,whicheveris theearlier,giveortransmitto the issuingofficer the
completedform of warrantandif the informationhadnot beensworn,thesworn
information.

In any courtproceedingsconcerningtheexerciseofa powerunderthewarrant,
if thewarrantsignedby the issuingofficer is notproduced,thecourt is to
assume,unlessthecontraryis proved,that thepowerwasnot duly authorised.

This provisionis particularlynecessaryin remoteareasor wherefor some
reasona courtemployedjusticeof thepeace,authorisedofficerormagistrateis
not readilyavailable. It avoids theneedto rely on layjusticesof thepeaceasan
alternative. A lay justice ofthepeacecannotissueasearchwarrantunderPart
1AA.

ProposedSection30 - Restrictionson personalsearches

Searchwarrantscannotauthoriseeithera strip searchorasearchof aperson’s
body cavities. Strip searchesin apostarrestsituationaredealtwith in proposed
sections3ZF and3ZG.Body cavitysearchesin relationto narcoticsoffencesare 4
dealtwith in theCustomsAct 1901,

4



13

Division 3 - Stopping and searching conveyances

I ProposedSection3R - Searcheswithout warrantin emergencysituations

Sections3R and3Sre-enactthesubstanceof existingsectionsIOA and lOB of
theCrimesAct 1914whichempowerpolice to conductasearchofa
conveyancein anemergency.

I Section3R applieswhereaconstablesuspectson reasonablegroundsthat a

thingrelevantto an indictableoffenceagainstany CommonwealthorTerritory
law, (excludingAustralianCapitalTerritory law) is in an aircraft,vesselor
vehicle. Theconstablemustalsosuspectthat it is necessaryto seizethethingto
preventconcealment,lossordestructionandthat it is necessaryto actwithout
theauthorityofa searchwarrantbecausethecircumstancesaresoseriousand
urgent. Undersuchcircumstancesa constablemaystop,detainand searchthe
conveyance,and seizethething.

If in thecourseofthesearchtheconstablefinds anotherthing relevantto any
offenceagainsttheCommonwealthorTerritory law theconstablemayseizeit
to prevent its concealment,lossor destructionbecausethecircumstancesareso
seriousandurgent.

Subsection3R(4)providesthat theconstablemustexercisehis orher powers
subjectto section3Swhich providesvarioussafeguards.

ProposedSection3S - How aconstableexercisespowerundersection3R

Whena constableexercisespowersundersection3R he or shemayusesuch
assistanceasis necessary,must searchtheconveyancein a publicplaceorplace
to which thepublic havereadyaccessandmustnotdetainthe conveyancefor
longerthanis necessary.

While the constablemayusenecessaryandreasonableforce to opena partof
theconveyanceorany containerhe orshemustnotcausedamageunlessthe
personin chargeof theconveyancehasbeengivena reasonableopportunityto
openthat partor container.Thereis an exceptionto this requirement,wherethe

personin chargeof theconveyancehasfled andthereforecannotbe givenanopportunity to open the container, the constable may open it.

Division 4 - Arrest and related matters

I ProposedSection3T - Requirement to furnish name etc.

This sectionempowersa constableto askthenameand/oraddressofa person
wherethesearenot knownto theconstableandhe or shebelievesthat the
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personmaybeableto assistin inquiresin relationto an indictableoffencethat
theconstablehasreasonto believehasbeenormayhavebeencommitted. It
variesfrom theprovisionrecommendedby theGibbs Reviewby not applyingto
offencesthat theconstablehasreasonto believearelikely to be committed.

Subsection3T(2) creates,subjectto certainconditionsprecedent,an offenceof
failing to provideorfalsifying the informationrequested.Themaximum
penaltyis 5 penaltyunits(this is $500). Theconditionsarethat the constable
informsthepersonof thereasonfor therequestandcomplianceby theconstable
with proposedsubsection3T(3).

Subsection3T(3) requiresthat whenrequestedtheconstablemustinform the
personofhis or herownnameand/orplaceof duty, andif in plain clothes,
identification. Thereis a penaltyof 5 penaltyunits (this is $500)if the
constabledoesnotcomply with the request.Thesesafeguardswere
recommendedby theAustralianLaw ReformCommissionand theGibbs
Review.

ProposedSection3U - Powerof arrestwithout warrantby constables

This sectionreplacestheexistingpowersofarrestwithout warrantconferredon
constableswhicharecontainedin sections8 and8A of theCrimesAct 1914and
arerepealedby clause5 ofthis Bill. Thenewprovisiondetailsthe
circumstanceswherea personmaybearrestedwithoutwarrant. Theserelateto
varyingspecifiedsituationswhere proceedingby summonswouldnotbe
effective.

Subsection3U(l) providesthat a constablemay,without warrant,arresta
personfor an offenceif the constablebelieveson reasonablegroundsfirstly that
thepersonhascommittedor is committingtheoffenceandsecondlythat
proceedingsby summonsagainstthepersonwould notachieveoneor moreofa
numberof specificpurposes.Thosepurposesare,ensuringtheperson’s
appearancein court , preventingarepetitionorcontinuationof theoffenceorthe
commissionof anotheroffence,preventingtheconcealment,lossordestruction
of evidence,preventinginterferencewith witnesses,preventingthefabrication
of evidenceorpreservingthesafetyor welfareof theperson.Thesepurposes
wererecommendedby theGibbsReview.

Subsection3U(2) requirestheconstablein chargeof theinvestigationwho
ceasesto believethat apersonarrestedbut notchargedeithercommittedthe
offenceor thatcustodyis necessaryto achievea purposereferredto in
subsection(I) to releasetheperson.

Subsection3U(3) providesthat a constablemay, without warrant,arresta
personwho he orshebelieveson reasonablegroundshasescapedfrom lawful
custody. It is inappropriatethat therestrictionrelatingto proceedingsby
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summonsshouldapply in thesecircumstances.This reflectstheview of the
GibbsReview.

ProposedSection3V - Arrestofprisonerunlawfully at large

This sectionis in thesametermsastheexistingsection48B of theCrimesAct
which is repealedby clause5 of this Bill. Thesectionprovidesthata constable

) may,without warrant,arrestapersonwho theconstablebelieveson reasonable
groundsto be aprisoner‘unlawfully at large.’ This is intendedto coverpersons
who leavesomeplaceof detentionwith permissionandwhofail to returnas
requiredorwho is releasedin error, for examplea caseofmistakenidentity.
Thearrestingconstablemust,assoonaspracticable,takethepersonbeforea
Magistrate. If theMagistrateis satisfiedthat thepersonis unlawfullyat largehe
orshemay issueawarrantauthorisingthat personto be conveyedto prison(or
otherplaceof detention)to undergothetermof imprisonmentor otherdetention
that thepersonis requiredby law to undergo.

In this section‘prisonerunlawfully at large’ includesapersonwho is at large
andthesubjectof adetentionordermadeunderPart lB of theCrimesAct 1914
consequenton beingfoundby a court to be unfit to be tried,beingacquittedof
an offenceon groundsofmentalillnessor beingfoundto besufferingfrom a
mentalillnessor intellectualdisability.

Proposedsection3W - Powerof arrestwithout warrantofa personon bail

This sectionempowersaconstableto arrestwithout warrantapersonwho has
contravened,or is aboutto contravene,a conditionof bail.

Subsection3W(l) providesthat this poweris exercisableeventhoughthebail
conditionwasimposedin aStateorTerritory otherthantheonein which the
personis arrested.Personschargedwith offencesagainstCommonwealthlaws
aredealtwith in StateCourtsunderStatebail proceduresappliedby Section68
of theJudiciaryAct 1903. Subsection3W(l) is necessarybecausethereis no
existingmechanismfor arrestwithout warrantofa personbailedin another
jurisdiction. ForseriousCommonwealthoffencesit is not unusualfora
conditionofbail to be that apersonnot go to an airportorotherplaceof

k departurefrom Australia. if sucha personis foundatan internationalairport in
F anotherStateit is essentialthatpolice havepowerto preventthepersonleaving

Australia. It is also importantthepoliceareableto preventany interference
with witnessesandsimilarconductwhichmayamountto abreachof bail
conditions.

Subsection3W(2)providesthat a personarrestedundersubsection(1) mustbe
takenbeforea Magistrateassoonaspracticable. Undersubsection3W(3) a
personarrestedin theStateorTerritory in which thebail conditionwas
imposedis to bedealtwith undertherelevantappliedStateorTerritory law.
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Subsections3W(4) and (5) providethat if apersonis broughtbeforea
magistratein a StateorTerritory otherthantheonein whichthebail condition
wasimposed,theCourt canreleasethepersonwithout effectingtheoriginal bail 4
orderorremandthepersonon bail or in custodypendingarrangementsunder
theServiceandExecutionofProcessAct 1992for theobtainingof a warrant
authorisingthetransferof thepersonto theStateorTerritory in which thebail

conditionwasimposed.

I
ProposedSection3X - Powerofarrestwithout warrantby otherpersons

This sectionreplacestheexistingpowerofarrestwithout warrantfor breaches
of thepeaceby any personundersection8 of theCrimesAct 1914referredto as
‘citizen’s arrest’,which is repealedby clause5.

Subsection3X(l) providesthatapersonwho is not aconstablemay,without
warrant,arrestanotherpersonif heor shebelieveson reasonablegroundsthat
theotherpersonis committingorhascommittedan indictableoffenceandthat
proceedingsby summonsagainsttheotherpersonwould not achieveoneor
moreof thepurposesreferredto in subsection3U(1). This is amorerestricted
powerthanexistsatpresentwherethereis no requirementto besatisfiedthat a
summonswouldbe ineffectivebeforeacitizencan arrest.

Subsection3X(2) providesthatacitizenwho arrestsanotherpersonunder
subsection(1)must,assoonaspracticableafterthearrest, arrangeforthe
person,andany propertyfoundon thatperson,to be deliveredinto thecustody
of aconstable.This mayinvolve eithertakingthepersonto policeorcalling
police. This requirementis newandreflectstheviewsof theGibbsReviewand
thecurrentlaw in theACT.

ProposedSection3Y - Warrantsfor arrest

This provisiondoesnotconferapowerto issuewarrantsof arrest,thesepowers
arestill conferredby theStateandTerritory lawsappliedby theJudiciaryAct
1903. Theseprovisionsmerelyspecifyadditionalprocedureswhich mustbe
compliedwith beforeawarrantof arrestcanbe issuedfor aCommonwealth
offence.Theseprocedureswererecommendedby theGibbsReview. This
sectionprovidesthatan issuingofficermustnot issuea warrantfor thearrestof
apersonunlesstheinformationis on oathandgenerallythe informanthasgiven
theofficeranaffidavit settingout the reasonswhy thewarrantis sought
includingthe reasonswhy it is believedthat thepersoncommittedtheoffence
andwhy it is claimedthatproceedingsby summonswould not beappropriate.
Therequirementfor theaffidavit containedin paragraph3Y(l)(b) doesnot
applywherethewarrantis requiredto makean extraditionrequestof any
foreigncountry.
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Any further informationrequestedby the issuingofficer concerningthereasons
for whichthewarrantis soughtmustalsobeprovidedandtheissuingofficer

I mustbesatisfiedthat therearereasonablegroundsforthe issueofthewarrant.
The issuingofficermustwrite on theaffidavit which ofthereasonsspecifiedin
theaffidavit andanyotherreasonshehasrelied on tojustify theissueof the
warrant.

ProposedSection3Z - Powerto enterpremisesto arrestoffender
Subsection3Z(1) providesthat if a constablehaspowerunderawarrantto arrest
apersonandtheconstablebelieveson reasonablegroundsthat thepersonis on
anypremisesheorshemayenterthepremisesusing reasonableforceatany
time, subjectto theconditionsin subsection3Z(3) beingmet, for thepurposeof
searchingfor, andarresting,theperson.

Subsection3Z(2) providesthat if a constablehaspowerunderproposedsection
3U to arrestapersonwithoutwarrantfor an indictableoffenceandtheconstable
believeson reasonablegroundsthat thepersonis on any premiseshe orshemay
enterthepremisesusing reasonableforceatany time, againsubjectto
subsection3Z(3) for thepurposeof searchingfor, andarresting,theperson. At
commonlaw a constablehaspowerto enterpremisesto effectan arrestwith or
without theauthorityof awarrant. Theseprovisionsrestrict thatpower in
relationto arrestwithoutwarrantto indictableoffences.

Subsection3Z(3) statesthegeneralrulethatentryto domesticpremisesto effect
arrestshouldnotbe conductedatnight. It precludesaconstableenteringa
dwellinghouse(asdefined)to arrestapersonbetween9 pm and6 amon the
following day unlesstheconstablebelieveson reasonablegroundsthat it would
not bepracticableto arrestthepersoneitherat thedwellinghouseorelsewhere,
atanothertime orbelieveson reasonablegroundsthat it is necessaryto prevent
theconcealment,lossordestructionof evidence.

Subsection3Z(4) providesthat “dwelling house”includesavehicle,a vesselor
an aircraftoraroom in ahotel, motel,boardinghouseor clubin whichpeople
ordinarily retirefor thenight.

I ProposedSection3ZA - Useofforce in makingarrest
Subsection3ZA(1) restatesthecommonlaw principlethat, in makingan arrest,
apersonmustnot usemoreforce,orsubjectthearrestedpersonto greater
indignity, thanis necessaryandreasonableto makethearrestorpreventthe
escapeof thearrestedpersonafterthearrest.

I Subsection3ZA(2)providesthat.whenarrestingapersonaconstablemustnot

do anythinglikely to causethedeathof,orgrievousbodily harmto, theperson
unlesstheconstablebelieveson reasonablegroundsthat is necessaryto protect
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life orpreventseriousinjury to anotherperson,includingtheconstable.If the
personis attemptingto escapeby fleeing, theconstablemustnot, asageneral
rule, actin away likely to causeseriousinjury or deathunlessthepersonhas 4
beencalledon to surrender theconstablebelieveson reasonablegrounds
that the personcannotbe apprehendedin any othermanner.This provision
restatesthecommonlaw with someoftherestrictionsapplicablein theCode
States(Queensland,WesternAustralia,Tasmania)superimposedin themanner
recommendedby theGibbsReview.

ProposedSection3ZB - Personsto be informedof groundsof arrest

Thesectionprovidesthatacitizen, orconstable,who arrestsapersonmust
inform theperson, at the time ofarrest,of theoffencefor which thatpersonis
beingarrested.This doesnot requireatechnicalstatementofthetermsof the
offencebut merelyof its substance.This requirementdoesnot apply if the
arrestedpersonshould,in thecircumstances,know thesubstanceof theoffence
or if thearrestedperson’sactionsmakeit impracticabie,for examplevigorous
resistanceto thearrest.This requirementexistsat commonlaw.

ProposedSection3ZC - Powerto conducta frisk searchof an arrestedperson

This sectionrestatesthecommonlaw powerof a constableuponorafterarrest,
to conductafrisk search(quick runningof thehandsovertheperson’souter
garments)andseizeany ‘seizableitems’ beinganythingthat would presenta
dangerto apersonorthatcouldbe usedto assista personto escape.The
constablemustsuspecton reasonablegroundsthat it is prudentto ascertainif
thearrestedpersonis carryingany seizableitem.

‘Frisk search’and‘seizableitem’ aredefinedin subsection3C(l) andpursuant
to section3Z0must,if practicable,be conductedby apersonof thesamesex.

ProposedSection3ZD - Powerto conductan ordinarysearchof an arrested
person

This sectionprovidesthat if aconstableuponorafterarrestsuspectsthat the
arrestedpersonis carryingany evidentiarymaterial in relationto an offenceora
seizableitem heorshemayconductan ‘ordinary search’.This is apower
exercisableasanincidentof arrestat commonlaw.

‘Ordinary search’is definedin subsection3C(l) andmeansasearchofaperson,
or of articlesin theperson’spossession,that mayincluderequiringtheremoval
of specifiedouterclothing,gloves,shoesandhatandan examinationof those
items. Wherepracticable,sucha searchmustbeconductedby a personof the
samesexasthepersonto be searched-section3Z0.
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ProposedSection3ZE - Powerto conductsearchof arrestedperson’spremises

This sectionprovidesthata constablewhoarrestsapersonatpremisesfor an
offence,or who is presentat suchan arrest,mayseizethingsin plain view at
thosepremiseswhichtheconstablebelievesto be evidentialmaterialof that, or
anotheroffence,ora seizableitem. While a thing mustbe in plain view beforeit
canbe seizedthis doesnot preventits movementor manipulationto determine
whetherit is evidentialmaterialor aseizableitem. This poweris morelimited
thanthat availablein theUnitedKingdomunderthePoliceand Criminal
EvidenceAct 1984 in that it precludesa full searchof thepremises.Police
would needto obtainawarrant,at leastby telephone,beforethat couldbe done.

ProposedSection3ZF - Powerto conductan ordinarysearchora strip search

In line with therecommendationsof theGibbsReview,subsection3ZF(l)
providesthat if apersonwho hasbeenarrestedfor anoffenceis broughtto a
policestation,aconstablemay,if an ordinarysearchhasnot alreadybeen
conductedat the time of arrest,conductan ordinarysearch,orsubjectto the
stipulatedconditions,a strip search.

‘Strip search’is definedin subsection3C(l) andmeansa searchofa person,or
ofarticlesin theperson’spossessionandmayincluderequiringtheremovalof
all theperson’sclothesandan examinationof theperson’sbodyand ofthe
garments.However,this provisiondoesnotconferpowerto takeany body
samplesorsearchbodycavitiesbut only to examinethe body surfacefor things
suchasbruises,scratchesandidentifyingmarks.

Section3Qmakesit clearthatnothing in this Partcanauthorisea searchofa
personsbodycavities. The law relatingto suchsearcheswill be addressedin a
separateamendmentwhich is beingdevelopedby theStandingCommitteeof
Attorneys-General.In the meantimesection3ZV providesthat Part 1AA is not
intendedto limit orexcludetheoperationof anotherlaw of theCommonwealth
(for example,section2I9ZFof theCustomsAct 1901 ), a law of aTerritory or
a law ofa StateorTerritory appliedby theJudiciaryAct 1903.

Subsection3ZF(2)providesthat a strip searchmaybe conductedif a constable
suspectsthat thepersonis in possessionof evidentialmaterialoraseizableitem
or thata visual inspectionof theperson’sbody will provideevidenceof the
person’sinvolvementin an offence. Beforethesearchmaybe conductedthe
constablemustalsosuspectthat it is necessaryto conducta strip searchto
recoverthat item, ordiscoverthatevidence,andmustobtain theapprovalof
policeofficer of the rank of superintendentorhigher.

Subsection3ZF(3)providesthat astrip searchmayalsobeconductedif the
arrestedpersonconsentsin writing but this is subjectto paragraphs3ZG(l)(e)
and(f) which providethat achild under 10 mustnot be strip searchedandthat,
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exceptwherethepersonis arrestedandcharged,acourtorder is requiredwhere
thechild is a least10 but not 18 or thepersonis incapableof managinghis or
heraffairs. In othercasesthe remainingprovisionsmustbe compliedwith.

Subsection3ZF(4)providesthat thestrip searchmaybe conductedin the
presenceofa medicalpractitionerwho mayassistin thesearch.

Subsections3ZF(5) and(6) provide that theapprovalfrom theseniorpolice
officer to conductastrip searchmaybeobtainedby telephoneor by electronic
meansandtheofficerwhogives,orrefuses,suchapprovalmustmakearecord
of thedecisionandthereasonsfor it.

Subsections3ZF(7)and(8) providethat suchforceasis necessaryand
reasonablein thecircumstancesmaybe usedto conductastrip searchandany
itemsofthekind referredto in subsection3ZF(2)foundmaybeseized.

ProposedSection3ZG - Rulesforconductof stripsearch

Subsection3ZG(I) setsout theprocedureto befollowed wheneverastrip search
is conductedasan incidentof arrest. A stripsearchmustbe conductedin
privateby aconstableofthesamesexasthepersonbeingsearchedandmustnot
involve asearchof theperson’sbodycavities. Except in thecaseof amedical
practitionerora parent,guardianorpersonalrepresentative(wheretheperson
beingsearchedhasno objection),a stripsearchmustnot beconductedin the
presence,orview, of amemberof theoppositesexnorin thepresenceof a
personwhosepresenceis not necessaryfor thepurposesofthesearch.

It alsoprovidesthat achild under10 mustnot be stripsearchedandthat, except
wherethepersonis arrestedandcharged,acourtorderis requiredwherethe
child is a least10 butnot 18 or thepersonis incapableofmanaginghis or her
affairs. This is designedto protectthe interestsof youngpeopleandthosewho
aresoincapable.Parentalconsentalonemaynot alwaysbe an adequate
safeguard.Additionally, in mostjurisdictionsachild under10 is not criminally
responsiblefor an offence. TheproposedModel CriminalCode(Chapter2)
recommendsthat 10 shouldbethenationalageof criminal responsibility.

Therights of childrenandincapablepersonsare adequatelyprotectedby a
requirementthat astrip searchmustonly be conductedin thepresenceof a
parentorguardianorpersonalrepresentativeif theirpresenceis acceptableto
theperson.Furthermore,astrip searchmustnot involve theremovalof more
gannents,or involve morevisual inspection,thanis reasonableandnecessary
for thepurposesof thesearch.

Subsection3ZG(2)requiresthecourt to haveregardto theseriousnessofthe
offence,theageordisability of theperson,andsuchothermattersasit thinks fit
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whendeterminingwhetherayoungpersonoran incapablepersonshouldbethe
subjectofa stripsearch.

Subsection3ZG(3)providesthata strip searchmayonly be conductedin the
presenceofa medicalpractitionerof theoppositesexto thepersonbeing
searchedif amedicalpractitionerofthesamesexis not availablewithin a
reasonabletime. Subsection3ZG(4)allowsa parent,guardianorpersonal
representativeof adifferentsexto be presentwherethepersonbeingsearched
hasno objection.

Subsection3ZG(5)providesthat if any garmentsareseizedthepersonmustbe
givenadequateclothing.

ProposedSection3ZH-Takingfingerprints.recordings.samplesof handwriting
orphotographs

Theprovisionsof StateandTerritory law relating to identificationmaterialvary
considerablyandit is considereddesirableto haveuniform provisions
applicableto the investigationof Commonwealthoffences.

Subsection3ZH(1) defines‘identificationmaterial’ for thepurposesofthis
sectionandproposedsections3Z1 and3ZJ asprints of hands,fingers,feetor
toes,voicerecordings,handwritingsamplesorphotographs(including video
recordings)but excludingtaperecordingsof aperson’sresponsesorconfessions
madeduring the investigationof Commonwealthoffencesundersections23U
and23V in Part IC of theCrimesAct 1914.

Subsection3Z11(2)providesthat aconstablemustnot takeidentification
materialfrom a personwhois in lawful custodyfor an offenceexceptin
accordancewith this section. A constablecannotrequireapersonnot in custody
to submitto thetakingof identificationmaterialbut apersonwho is 18 or over
andis not incapablecanconsentto its taking. This latterprovisionwould
permit apersonto supplysuchmaterialon a voluntarybasis,for example,to
eliminatehimselforherselfasa suspectin a police inquiry,or to afford
evidencethat thepersonis avictim of crime,for example,assault.

Subsection3ZH(3) providesthat if a personis in lawful custodyin respectof an
offence,aconstableoftherank ofsergeantorhigher orwho is for thetime
beingin chargeofa policestationmay take identificationmaterialfrom the
personif;

thepersonconsentsin writing (exceptwherethepersonis a suspectwho
hasnot beenarrestedandchargedandis betweentheagesof 10 and18 or
whois incapable,in which casesubsection3ZH(6) applies);or
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theconstablebelieveson reasonablegroundsthat it is necessaryto do soin
orderto establishtheidentity of theperson,or to identify thepersonasthe
personwhocommittedtheoffence,or to provideevidenceof theoffence;
or

theconstablesuspectson reasonablegroundsthatthepersonhascommitted
anotheroffenceandthematerialis to be takenfor thepurposeof
identifyingthepersonascommitting,or to provideevidenceof, theother
offence.

Subsection3Z1-1(4)providesthat aconstablemayusereasonableforce in the
taking of identificationmaterial.

Subsection3ZH(5)hastheeffect of prohibitingthetaking of identification
materialchildrenundertheageof 10 but this prohibition is qualifiedby
subsection3ZH(9). In mostjurisdictionschildrenthatagecannotbe suspects
becausetheageof criminalresponsibilityis 10. It is necessarytoperrnit the
taking of identificationmaterialfrom youngchildrenwho arenotsuspects
wheretheymayhavebeenthevictim of thecrime, for examplein achild
abductionit might be necessaryto establishthroughtheuseof fingerprintsthat
thechild wasataparticularplaceatsometime. This is providedfor in
subsection3ZH(9).

Subsection3ZH(6)providesthat identificationmaterialcannotbe takenfrom a
suspectwhois atleast10 butunder 18 or who is incapableandwhohasnot
beenarrestedandchargedunlessthereis a courtorderauthorisingthetaking.
This is designedtoprotectthe interestsof youngpeopleandthosewho are
incapable.Parentalconsentalonemaynot alwaysbean adequatesafeguard.
Subsection3ZH(7)requiresthecourt to haveregardto theseriousnessof the
offence,theageordisability of the person,andsuchothermattersasit thinks fit
whendeterminingwhethera youngor incapablepersonshouldhave
identificationmaterialtakenfrom them.

Therights ofchildrenandincapablepersonsareadequatelyprotectedby a
requirementin subsection3ZH(8) that the taking of identificationmaterialmust
only be conductedin the presenceofaparentorguardianorpersonal
representativeif theirpresenceis acceptableto theperson.

Subsection3Z11(9)providesthat in thecaseof childrenundertheageof 10, or
incapablepeoplewhoarenot suspects(victims), thequestionof whetherthe
identificationmaterialshouldbe takenwould alwaysbe determinedby a court.
In thosecasestheywill, in mostinstances,notbeable to providemeaningful
input andshouldhavetheprotectionof thecourt in all circumstances.

Subsection3ZH(10)providesthat identificationmaterialmaynot betakenfrom
a child whois at least10 butunder18 andwho is capableof managinghisor
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heraffairs andis not asuspect(a victim) unlessboth that personandtheparent,
guardianorpersonalrepresentativeagree. If thereis no agreementthena court
mustdeterminewhetherthematerialshouldbetaken. This providesfor input
from thechild orthe incapablepersonand theprotectionof thecourtwhere
agreementcannotbe reached, In somecircumstancesthechild or incapable
person’sinterestsmaynot be adequatelyprotectedby theparent,guardianor
personalrepresentative,(for example,wheretherehasbeenabuseof thechild).

Subsection3Z11(12) dealswith adultswho arecapableofmanagingtheirown
affairsand whoarenotsuspects.Identificationmaterialmaybe takenfrom
themif thepersonconsentsin writing.

ProposedSection3Z1- Destructionof identificationmaterial

This sectionis intendedto preventthe indefiniteretentionof identification
materialrelatingto personswho havenot beenconvictedof an offence.

Unlesscriminal proceedingshavebeeninstitutedwithin 12 months,subsection
3Z1(l) requiresthedestructionof identificationmaterialunlessthereis an order
to thecontrarybya magistratemadeundersubsection3Z1(3).

Whereproceedingshavecommencedandresultedin eithera findingof guilt but
no convictionis recordedundersection19B of theCrimesAct 1914oran
acquittalwhich is no longer thesubjectofan appealandno retrialhasbeen
ordered,subsection3ZI(2) requiresthat any identificationmaterialmustalsobe
destroyedunlessan investigationinto, orproceedingsfor, anotheroffenceto
whichthe identificationmaterialis relevantis pending.

Undersubsection3Z1(3)a magistratecanauthorisepolice to retain identification
materialwhich wouldotherwiseneedto be destroyedif heor sheis satisfiedthat
retentionis justified by theexistenceof circumstanceswhichrenderapplication
of thegeneralrule inappropriate.It is not intendedthat thethresholdof
‘special’ circumstancesbe particularlydifficult to cross.Therewill bemany
seriousoffencesagainstCommonwealthlaw whereinvestigationswill be
protractedthroughno fault ofpolice. Nor is it intendedthat materialbe
destroyedbecauseit wastakenin relationto oneoffencewhich is not being

h proceededwith orof which thepersonwasacquittedif chargesarependingin

relationto a relatedoffenceor anotheroffence.

ProposedSection3Z1 - Offenceof refusingto allow identificationmaterialto be

taken

Thissectionprovidesthat if a personis convictedofan offence,thejudgeor
magistratepresidingat theproceedingsmayordereitherthat thepersonattenda
policestation,or that aconstablego to thepersonif in detention,to allow the
person’sfingerprintsoraphotographto be taken. It is an offencefora person,
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without reasonableexcuse,to fail orrefuseto allow thosefingerprintsora
photographto be taken. The maximumpenaltyforan offenceunderthis section
is 12 monthsimprisonment.This provision wasrecommendedby theGibbs
Reviewto coversituationswherepolicewould beentitled to retain fingerprints
hadtheybeentakenduring the investigation. This would permitthe takingof
fingerprintsandphotographsin caseswhereapersonis convictedafter
proceedingsinstitutedby summonsandavoidsatemptationto proceedby way
of arrest. This is necessaryfor the identificationof thepersonin theeventthat
heor shecommitsanotheroffenceat someothertime. Identificationis
necessaryfor investigativepurposesandto ensurethat thepersonis
appropriatelysentencedfor any subsequentoffence,(thatis, prior convictions
areappropriatelytakeninto account).

ProposedSection3ZK - Identificationparades

An identificationparadeis thepreferredmethodof identificationin relation to
offences.A parademustbeheld if thesuspectrequestsit andit is reasonableor
maybeheld if heor sheconsents.

In somecircumstances,eventhoughasuspectrequestsan identificationparade,
it maynot be reasonableto conductone. Forexample,otherevidenceof
identitysuchasfingerprintsor forensicsamplesmayestablishidentity beyond
reasonabledoubt.Anotherexamplewould be wherethe witnesshasaclose
relationshipwith thesuspectidentifiedby him orher. In thesecircumstances
theholdingof an identificationparadewould notbe reasonable.Likewiseit may
not bereasonableto requirean identificationparadein thecaseofminor
offences.

Subsection3ZK(3)providesthatan identificationparademustnot be held

unlessthesuspectis informedthat:

he or shecanrefuseto takepart in theparade;and

if heorshe,without reasonableexcuse,refusesto participate,evidenceof
that refusalandof otheridentificationof thesuspectby a witnessmaybe
given in subsequentproceedings,and

alegalrepresentativeor otherpersonmaybe presentwhile thepersonis
decidingwhetherto takepart in theparadeandduring theparadeif
arrangementscanbemadefor that presencewithin reasonabletime.

Identificationparadeproceduresin proposedsubsection3ZK(3)(c)ensurethat a
suspect,(whetherthepersonis an adult, child or incapableperson)is entitled to
havea legal representative(orotherperson)presentwhile heor sheis deciding
whetherto takepartin an identificationparadeif this canbe done in a
reasonabletime. This is designedto ensurethat thesuspectis awareofthe
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consequencesof not participatingin theparadeassetdownin proposed
subsection3ZK(7).

Subsection3ZK(4) providesthat thegivingof this informationmustbe either
videotapedoraudiotaped.Subsection3ZK(5) requiresan identificationparade
to be arrangedandconductedfairly soasnot to prejudicethesuspect.

Subsection3ZK(6) providesa numberof rulesforthe conductofan
identificationparade. At presenttheserulesaregenerallyset out in police
standingordersbut themostsignificantaresetout in theBill asrecommended
bytheGibbsReview. Theserulesareto applywithout limiting the intent of
subsection3ZK(5) andincludethat:

theparadeconsistsof at least9 persons;

they resemblethesuspectin age,heightandgeneralappearance;

wherepracticable,no constablewhohasparticipatedin the investigation

may takepart in arranging,orconducting,the identificationparade;

thesuspectcanselectwherehe orshestandsin theparadeandmaychange

placesaftereachviewing by a witness;

witnessesview theparadeseparatelyand notcommunicatewith eachother;

theparadebe videotaped,or, if this is not practicable,photographedin
colourandall reasonablestepsaretakento recordeverythingsaid anddone
at theparade;

copiesof thevideotapeorphotographandrecordbe given to thesuspect;

thesuspectmayhavealegal representativeor otherpersonof his orher
choicepresent.

Subsection3ZK(7) providesthat certainquestionsareto be decidedaccording
to commonlaw in relationto whetherevidenceof asuspect’srefusalto
participatein aparadeis admissible,what inferencesmaybe drawnif therefusal
is admissibleandwhetherevidenceof altemativemethodsof identificationis
admissibleaftersuchrefusal.

Subsection3ZK(8) providesthat if awitnessunderthesupervisionof a
constableis to attemptto identify asuspectotherwisethanduring an
identificationparade,theconstablemustensurethat theattemptedidentification
is donein a mannerthat is fair to thesuspect.
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ProposedSection3ZKA - IdentificationParadesfor ChildrenandIncapable
Persons

This sectionsetsoutproceduresfor identificationparadesfor childrenunder18
yearsandincapablepersons.Theseprovisionsensurethat no suspectunder10
yearscanparticipatein anidentificationparadeandthata suspectwho is an
incapablepersonmustnoteither,unlessthereis acourtorder.

In relationto childrenwhoareatleast10 butunder18, it providesfor protection
in thetwo circumstanceswhereattendanceat an identificationparadebecomes
anissue.

First,wherethepersonis askedto agreeto a requestthat theyparticipatein the
parade.Proposedsubsection3ZKA(3) providesthat achild suspectwhois at
least10 but under18 cannotagreeto participatein an identificationparade
unlessthereis alsoagreementfrom theparentorguardian(if that personis
acceptableto thechild) orpersonalrepresentative. If thereis no agreement
thenacourtmustdeterminewhetherthepersonshouldparticipatein the parade.
This providesfor input from thechild andtheprotectionofthe courtwhere
agreementcannotbe reached.In somecircumstancesthechild’s interestsmay
notbe adequatelyprotectedby theparent,guardianor personalrepresentative,
(for example,wheretherehasbeenabuseof thechild),

Secondly,wherethepersonproposeson his orherowninitiative to requestthe
police to hold an identificationparade(whichunderproposedsubsection
3ZK(2)(b) thepolicemusthold), in thecaseof a child suspecttherequestmay
only be madeif thereis alsoagreementfrom theparent,guardian(if that person
is acceptableto thechild)orpersonalrepresentative. If thereis no agreement
thenacourtmustdeterminewhetherthepersonshouldparticipatein the parade.
This is alsoprovidedfor by proposedsubsection3ZKA(1). This alsoprovides
for input from thechild andtheprotectionof thecourt whereagreementcannot
bereached.

ProposedSection3ZL- Identificationby meansofphotographs

Subsection3ZL(1) preventstheuseof photographsif a suspectis in custody,or
is otherwiseavailableto takepart in an identificationparade,unlessthesuspect
hasrefusedto takepartin a parade,ortheholdingof aparadewouldeitherbe
unfairorunreasonable.This reinforcesthepositionof identificationparadesas
thepreferredmodeof identification.

Subsection371(2)setsoutanumberofotherproceduralrequirementsfor the
useof photographsto ascertainthe identityof asuspectwhois in custodyor is
otherwiseavailableif an identificationparadeis not to beheldfor thereasons
setout in subsection3ZL(l). Theserequirementsincludethenumberandnature
ofphotographsorpicturesto be used,thekeepingandprovisionof copiesof
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recordsandallowing inspectionof photographsandpicturesby thesuspector
‘ his orherlegal representative.It alsoprovidesthat the suspectorhis orher

legal representativeis informedin writing that a copyof therecordidentifying
eachphotographshownto witnessesis available.

If practicablethephotographorpictureofthesuspectincludedin theseries
shouldhavebeentakenormadeafterthesuspectwasarrestedor consideredasa
suspect.An investigatingconstablewho showsphotographsorpicturesto a
witness for thepurposeof ascertaining,orobtainingevidenceof, the identity of
a suspectmustnot actunfairly towardsthesuspector suggestthata particular
photographorpictureis that ofthesuspect.

Subsection3ZL(3) providesthat if a photographorpictureof asuspected
person,taken, ormade,afterarrestorafterthepersonbecamea suspect,is
shownto awitnessandproceedingsin relationto an offencearebroughtbefore
ajury andthephotographorpictureis admittedinto evidence,thejury mustbe
informedofthetime whenthephotographwastaken. This provisionis
intendedto overcomethepossibleprejudiceto an accusedpersonwhich might
arisefrom thejury concludingthat,becausepolicewere in possessionofa
photographoftheaccused,theaccusedwaspreviouslyknownto police.

Subsection3ZL(4) providesthat if a suspectis in custodyan investigating
constablemustnot usea composite(identikit) pictureora pictureof asimilar
kind for thepurposeof assistingthewitnessto describethatsuspect.

Subsection3ZL(5)providesthat if a witnesshasbeenshowna composite
pictureandsubsequentlya suspectis takeninto custodyfor theoffence,the
constableshouldaskthewitnessto attendanidentificationparadeinvolving the
suspectandmakethenecessaryarrangementsif thewitnessis willing to attend.

Subsection3ZL(6) providesthat if afterawitnesshasbeenshownacomposite
picturea personis subsequentlychargedwith theoffence,theconstablemust,
uponrequest,providethepersoncharged,orhis orherlegal representative,with
particularsof thepictureandany commentsby thewitnessconcerningthe
picture.

) Subsection3ZL(7) providesthat if asuspectis in custodyandaninvestigating
constablewishesto investigatethepossibilitythat anotherpersoncommitted
theoffence,subsection3ZL(4) doesnot preventa constableshowingawitnessa
compositepicturefor thepurposeof assistinga witnessto describeaperson
otherthanthesuspect.
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ProposedSection37M - Identificationprocedureswherethereis morethanone
suspect

This sectiondealswith thesituationwherepolicewish to usephotographsorto
conductan identificationparadeto ascertaineitherwhich of severalsuspects
committedanoffenceorto establishthe identitiesof severalsuspectswho may
havejointly committedanoffence. In both casesthesectionrequiresthat a
separateidentificationprocessbe undertakenfor eachsuspect.This would
preventmorethanonesuspectbeingplacedin oneidentificationparadeora
photographofmorethanonesuspectbeingplacedamongaparticularseriesof
photographsbeingshownto a witness.

ProposedSection3ZN - Descriptions

Subsection3ZN(l) requiresadescriptionof asuspectgiven to a constableto be

recordedandretaineduntil any proceedingsarecompleted.

Subsection3ZN(2) providesthat subjectto subsection(3)a constablemust,on
request,providea personchargedwith an offencewith thenameof every
personwho is known to claim to haveseena personwho is suspectedof being
involvedin theoffence.

Subsection3ZN(2A) introducesarequirementthat theconstablemustnotify the
personchargedin writing that acopyoftherecordof adescriptionof aperson
who is suspectedof beinginvolved in thecommissionof theoffenceis available
for collection.

Subsection3ZN(3) providesthat if theconstablesuspectson reasonablegrounds
that providingthenameofapersoncouldplacethepersonin dangerorexpose
thepersonto harassmentor unreasonableinterference,any descriptionof the
suspectmaybe providedwithout identifying the personwho providedthe
description.

Division 5 - General

proposedSection370 - Rulesforconductof ordinaryandfrisk searches

Both ordinaryandfrisk searchesmustalso,if practicable,beconductedby a
personof thesamesexasthepersonbeingsearched.

ProposedSection3ZP - Announcementbeforeentry

This requirementwasnot addressedby theGibbsReviewbut is basedon the
recommendationsofJudgeStauntonfollowing theBrennaninquiry andthe
inquiry into theGundycaseby theRoyalCommissioninto Aboriginal Deathsin
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Custody. Section3ZPprovidesthat beforeany personenterspremisesundera
searchwarrantor forthepurposesofarrestingaperson,theconstablemust
announcethat he orsheis authorisedto enterandgive any personat the
premisesanopportunityto allow entryto thepremisesunlessthereare
reasonablegroundsto believethatimmediateentry to thepremisesis requiredto
ensurethesafetyof apersonorthat theeffectiveexecutionof thesearchwarrant
orthearrestis not frustrated.

ProposedSection370 - Offencefor making false statementsin wanlints

This sectioncreatesanoffenceof knowinglymakinga falseormisleading
statementin an applicationfora warrantunderthis Part. Themaximumpenalty
for anoffenceunderthis sectionis imprisonmentfor 2 years.

ProposedSection37R - Offencesrelatingto telephonewarrants

Thissectioncreatesoffencesarisingfrom thepreparation,andexecution,ofa
form of warrantobtainedby telephoneorotherelectronicmeansundersection
3P. It is anoffencefor apersonto namea personin aform of warrant asthe
issuingofficerunlessthat officer issuedthewarrant,or to knowingly statein a
warrantsomethingmateriallydifferent from thatauthorisedby the issuing
officer. It is alsoan offenceto purport to executeanunauthorisedor falseform
of warrantor to give anissuingofficera form of warrantthat is not theform that
thepersonpurportedto execute. Offencesunderthis sectionarepunishableby
imprisonmentforup to 2 years. Theseoffencesareintendedto preventabuses
of telephonesearchwarrantsby policeand wererecommendedby theGibbs
Review.

ProposedSection37S - Retentionof thingswhich areseized

Subsection3ZS(1)providesthat subjectto acontraryorderofthecourt,where
thingsareseizedunderthis Parttheymustbe returnedif thereasonfor their
seizureceasesto existor it is decidedthat theseizeditems arenot to beusedin
evidence.Additionally, if aconstableseizesa thing in an emergencysituation
underproposedsection3k, theconstablemustreturn it whenthereasonfor its
seizureno longerexistsor it is decidedthat it is not to beusedin evidenceor60
dayshaveelapsedsinceseizure,whicheveroccursfirst. This reflectsthefact
that seizurein thesecircumstancesis not judicially sanctionedand follows
section1ODof the CrimesAct 1914which is toberepealed.

Theexceptionsto thisarewherethething is forfeitable(for example,drugs),
thereis adisputeasto theownershipof the thing, orproceedingsin respectof
which it mayafford evidencehavebeeninstitutedor its retentionis specifically
authorisedby law oracourtorder.
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Subsection3ZS(2)providesthat, subjectto certainexceptions,wheregoods
havebeenseizedby way ofemergencysearch,theymustbereturnedafter60
days.Theexceptionsare,in additionto thosesetout in subsection375(1),are
thatrelevantproceedingshavebeeninstitutedandarenot concluded,acourthas
orderedto thecontrarypursuantto section3ZT or thereareotherlawful grounds
to retain,destroyordisposeof thethings.

ProposedSection371’- Court of summaryjurisdictionmaypermit a thinR to be
retained

Beforetheendof 60 daysafteremergencyseizureundersection3k orbefore
theendof aperiodpreviouslyspecifiedin an orderof acourt, if proceedingsin
which the thing maybe evidencehavenot commenced,theconstablemayapply
foran orderto retain the item for a furtherperiod. Thepolicearerequiredto
notify eachpersontheconstablebelieveshasan interest in an applicationfor an
extensionof the60 day periodduringwhich thepolice mayretainseizeditems.
Theconstableis requiredto takereasonablestepsto discoverwhohasan
interestin theretentionof the thing.

Thecourtmayorderretentionif it is satisfiedthat it is necessaryfor an

investigationorprosecution.

ProposedSection37U - Law relatingto legal professionalprivilegenot affected

This sectionputs it beyonddoubt that this Partdoesnot in anywayaffectthe
law relatingto legal professionalprivilege. Underthat law atpresent,
documentswhich aresubjectto legalprofessionalprivilegecannotbeseized.
Guidelineshavebeenestablishedbetweenlegal professionalbodiesandthe
AustralianFederalPolicefor theexecutionofsearchwarrantson solicitors’ and
Law Societypremiseswhich preventpolice from inspectingdocumentsfor
which privilegeis claimeduntil thevalidity of theclaim hasbeendetermined.

ProposedSection37V - Lawsrelatingto taking forensicsamplesnot affected

This sectionprovidesthatnothing in theBill is intendedto limit, orexclude,
anotherlaw of theCommonwealthor of aTerritory, ora law of aStateor
Territory appliedby section68 of theJudiciaryAct 1903relatingto thetaking
offorensicsamples.This ensuresthatdespitesomereferencesin theBill to the
taking of forensicsamples(excludingtaking of identificationmaterialasdefmed
in proposedsection371-I)police investigatingCommonwealthoffenceswill be
ableto avail themselvesof anyotherrelevantlaws(for example,section219ZF
of theCustomsAct l90D. TheGibbs Reviewmaderecommendations
concerningthetaking ofbody samples,but it wasdecidedto defer
implementingthataspectoftheReviewatthis stagependingagreementat the
StandingCommitteeof Attorneys-Generalon agreeduniformproceduresin all
jurisdictions.
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Clause5 - Repeals

This clauserepealstheexistingsectionsof theCrimesAct 1914relatingto
arrest,searchwarrantsforgeneraloffencesandsearchwarrantsin casesof
suspectedespionage.Section48B dealingwith thearrestwithout warrantof
personsunlawfullyat largeis repealedandreplacedby proposedsection3V.
SectionsIOA and lOB dealingwith searcheswithout warrantin emergency
situationsarealsorepealedandarere-enactedassections3R and3S.TheGibbs
Reviewrecommendedtherepealof section82 on thebasisthat thereis only
justification for asinglesearchwarrantprocedurein the CrimesAct 1914.

Clause6 - AmendmentsofotherActs

ThisclauseamendstheActs setout in theScheduleto theBill. • TheScheduleto
the CommonwealthPlaces(Applicationof Laws’) Act 1970andparagraph
5(4)(a)of theCrimesatSeaAct 1979areamendedto substituteareferenceto
proposedPartIAA (otherthan section3X) for referencesto sections8A and 10
of theCrimesAct 1914whicharerepealedby Clause5 of this Bill.

Undertheformer two Acts,wherearrangementsexistwith theStates,section
8A (arrestwithout warrantby aconstable)andsection10 (searchwarrants)do
not apply to mattersarisingunderthosetwo Acts. This is only ofpractical
relevanceto theCommonwealthPlaces(ApplicationofLaws’) Act 1970asthere
arenoarrangementsundertheCrimesat SeaAct 1979. Theproposed
amendmentswill preservethis situationfor thenewarrestandsearchwarrant
powerscontainedin theBill.

The clausealsoamendsandraftingerrorin apreviousamendmentto thoseActs
by removinganunnecessaryreferenceto section16BA of theCrimesAct 1914
in eachAct. Section I6BA falls within “the provisionsofDivisions ito 9
(inclusive) of theCrimesAct 1914” whicharealreadyexcludedfrom
applicationby the relevantprovision in eachAct. Furthermore,theclausealso
amendsthedefinition of “externalsearch”containedin section4 of the
CustomsAct 1901 to enableitems in thepossessionof a person,suchas
baggage,to be searched.This will makethedefinition of “externalsearch”in
theCustomsAct moreconsistentwith thedefinition of ‘ordinary search’under
proposedsubsection3C(1)of this Bill.
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