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CRIMES(SEARCHWARRANTS AND POWERSOF ARREST)

AMENDMENT BILL 1994

GOVERNMENTAMENDMENTS

GeneralOutline

Theseamendmentshavebeenpreparedin responseto suggestionsraisedat the
hearingof the SenateStandingCommitteeon LegalandConstitutionalAffairs
andaccordswith the recommendationsof the Governmentmembersof that
Committee.

The primarypurposeof theamendmentsis to increasesafeguardsavailableto
personsandtheir propertywhensubjectto searchwarrantsandprocedures
ancilliary to arrest. In the caseof propertyit is intendedthatpropernoticebe
givento occupiersthat their equipmentis to be movedelsewherefor
examination. Subjectto practicalconsiderations,occupierswouldbe allowedto
bepresentat searchesprovidedtheydo not impedethesearchandthereis a
requirementto issuereceiptsto occupierswherethingsareseized,(this is
currentlyleft to policeprocedures).Furthermore,the policewould berequired
to take reasonablestepsto discoverwho hasaninterestin seizedpropertyand
notify them of anyapplicationmadeto retain the propertybeyondthe initial
seizureperiodof 60 days.

Theamendmentsprovidethatwritten noticesmustbegiven to personsto ensure
theyareawaretheymayretaincopiesof recordsof photographicidentification
procedureandof descriptions.Further,thosewhoarerequestedto attendan
identificationparadewould beentitled to havea lawyerpresentwhendeciding
whetherto participateor not.

Childrenandincapablepersonsare to be given addedprotectionunderthe
sectionsrelatingto stripsearches,thetaking of identificationmaterialand
identificationparades. It is now requiredthat presenceof a parentor guardian
mustbe acceptableto thechild. Furthermore,a child or incapablepersonwho is
not asuspectandtheparent,guardianor representativemustagreeto thetaking
of identificationmaterialfrom the child or incapablepersonor that person’s
participationin an identificationparade. If agreementcannotbe reached,then
a decisionon thesemattersmustbe madeby acourt. Theseprovisionshave
beeninsertedto ensure,as far as is possible,thatchildrenandincapablepersons
arenot overborneby personswho maynot beactingin their bestinterests.

FINANCIAL IMPACT

Theamendmentsarenot expectedto haveanyfinancial impacton Government
expenditure.
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NOTESON CLAUSES

Amendment(1)

Thisamendmentto proposedsection3K(3) makesit clearthatwhenanythingis
takenfrom premisesto beexaminedor processedthe occupiermust, if
practicable,be informedof the address,time andplaceof theexaminationand
beallowedto attendthe examination.Previouslythis provisionwas to only
apply to ‘electronicallystoredinformation’.

Amendment(2)

Thisamendmentproposesthat newsections3NA and 3NB be inserted.

Proposedsection3NA providesthat occupiersor their representativesmay
chooseto observethe searchingof thepremisesprovidingtheydo not impede
the conductof the searchin anyway. Thishasbeenincludedto minimise,as far
aspossible,the potentialfor actualor allegedplantingof materialon the
premisesby thepolice.

Forpracticalreasons,this right is not intendedto havepriority overthe
importantsafeguardsandobligationsof Part1Cof theCrimesAct 1914 when
they applyto the personat the sametimeassection3NA. If thepersonhasbeen
arrestedandis beinginterviewedin relationto the allegedoffenceat the same
time as thesearch,PartIC shouldoperatewithout beingaffectedby theright to
observethe search,PartlC authorisesthepolice to conductinterviewsfor a
specifiedtime period(usuallya maximumof 4 hours)andcontainssafeguards
concemingelectronicrecordingandlegal representationin relationto the
interview. Therearecircumstanceswheretherearegoodpoliceoperational
reasonsfor thesearchto be conductedat the sametimeas the interview. For
example,wherethe operationis beingco-ordinatedwith searchesof other
premisesat thesametime andit eliminatesthe chanceof collusionamongco-
offenders. th othercases,timemaybe of theessencein termsof proceedingto
otherstagesof the investigation.

For similar reasons,the right to observethe searchshouldnot precludethe
policefrom searching2 or moreareasof the premisesat the sametime. In those
circumstancesthe personcan movefrom areato areaor electto observe
particularpartsof thesearch. In somecasesit will be necessaryto search
differentpartsof the buildingatoncebecauseof its size or wherethereis an
opportunityfor the destructionor concealmentof evidentiarymaterial.
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Proposedsection3NB providesthat receiptsareto be issuedto occupiersfor
thingsseized. Underthis provisionit will bepossiblefor the itemsto be listed
on thesamereceipt. It is not envisagedthatpolicewould berequiredto
identify absolutelyeveryitem individually wherethoseitemscanbeadequately
identified by a classdescription.

Amendment(3’)

Proposedparagraph3ZG(f)(ii) is amendedto ensurethe rightsof the child and
incapablepersonsareadequatelyprotectedandprovidesthat astrip searchmust
only be conductedin the presenceof a parentorguardianorpersonal
representativeif their presenceis acceptableto theperson. Previouslyit
providedthatthe searchbe conductedin the presenceof a parentor guardianor
apersonalrepresentativebut only dealtwith thequestionof acceptabilityin
relationto the personalrepresentative.

Amendment(4’)

This amendsproposedsub-section3ZH(8)to providefor thesamechanges
containedin Amendment(3) whereidentificationmaterial is beingtakenfrom a
personunder 18 yearsor an incapableperson.

Proposednew sub-section3ZH(9) providesthat in the caseof childrenunderthe
ageof 10, or incapablepeoplewho arenot suspects(victims), the questionof
whethertheidentificationmaterialshouldbetakenwould alwaysbe determined
by acourt. In thosecasestheywill, in most instances,notbe ableto provide
meaningfulinput andshouldhavethe protectionof thecourt in all
circumstances.

It alsoincludesnew sub-section3ZH(l0) whichprovidesthat identification
materialmaynot betakenfrom achild who is at least10but under18 andwho
is capableof managinghis or heraffairs andis not a suspect(avictim) unless
both thatpersonandtheparent,guardianor personalrepresentativeagree. If
thereis no agreementthena court mustdeterminewhetherthe materialshould
betaken. Thisprovidesfor input from thechild or the incapablepersonandthe
protectionof the court whereagreementcannotbe reached,In some
circumstancesthe child or incapableperson’sinterestsmaynot be adequately
protectedby the parent,guardianor personalrepresentative,(forexample,
wheretherehasbeenabuseof thechild).

Amendment(5)

Thisprovidesfor a crossreferencebetweenthe identificationparadeprovision,
proposedsection3ZK, andproposedsection3ZKA whichprovidesforspecial
protectionin relationto childrenunder18 andincapablepersons.
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Amendment(6)

This providesthat the identificationparadeproceduresin proposedsub-section
3ZK(3)(c) should beextendedto ensurethat asuspect,(whetherthe personis an
adult,child or incapableperson)is entitled to havea legal representative(or
otherperson)presentwhile heor sheis decidingwhetherto takepart in an
identificationparadeif this canbe donein a reasonabletime. Currently this
provisiononly providesthat thelegal representativemaybepresentduring the
identificationparade.This is designedto ensurethatthe suspectis awareof the
consequencesof not participatingin theparadeassetdownin proposedsub-
section3ZK(7).

Amendment(7)

Proceduresfor identificationparadesfor childrenunder 18 yearsand incapable
personsaresetout in the newproposedsection3ZKA. Theseprovisionsensure
that no suspectunder10 yearscanparticipatein anidentificationparadeand
thatasuspectwho is an incapablepersonmustnoteither,unlessthereis acourt
order.

In relationto childrenwho areat least10but under18, it providesfor protection
in the two circumstanceswhereattendanceat an identificationparadebecomes
anissue.

First, wherethe personis askedto agreeto a requestthat theyparticipatein the
parade. Proposedsubsection3ZKA(3)providesthat a childsuspectwho is at
least 10 but under18 cannotagreeto participatein an identificationparade
unlessthereis alsoagreementfrom the parentor guardian(if that personis
acceptableto the child) or personalrepresentative.If thereis no agreement
thena court mustdeterminewhetherthe personshouldparticipatein theparade.
Thisprovidesfor input from the child andthe protectionof the courtwhere
agreementcannotbe reached.In somecircumstancesthechild’s interestsmay
notbe adequatelyprotectedby theparent,guardianor personalrepresentative,
(for example,wheretherehasbeenabuseof the child).

Secondly,wherethe personproposeson his or herown initiative to requestthe
policeto hold an identificationparade(which underproposedsubsection
3ZK(2)(b)the policemusthold), in the caseof achild suspectthe requestmay
only be madeif thereis alsoagreementfrom the parent,guardian(if thatperson
is acceptableto the child) or personalrepresentative. If thereis no agreement
thenacourt mustdeterminewhetherthe personshouldparticipatein the parade.
This is alsoprovidedfor by proposedsubsection3ZKA(1). Thisalsoprovides
for input from the child andtheprotectionof the court whereagreementcannot
be reached.
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Amendment(8)

Thisamendsproposedsection3ZL(2)(g) to ensurethat the suspector hisor her
legalrepresentativeis informedin writing that a copyof Eherecordidentifying
eachphotographshownto witnessesis available. Previously,therewas no
provisionwhich requiredthe suspector representativeto be informedin writing
of their right to obtainthoserecords.

Amendment(9)

Thisamendsproposedsection3ZN by replacingsubsection(2) with two
subsections.The second,subsection(2A) introducesarequirementthat the
constablemustnotify the suspectin writing thatacopy of the recordof a
descriptionof apersonwho is suspectedof beinginvolved in the commissionof
the offenceis availablefor collection. Previouslytherewas no requirementto
advisethepersonin writing thatthiswasavailable.

Amendments(10) to (1 3)

Theseareamendmentsdesignedto improvethedraftingof the Bill. They relate
to proposedsection3ZP (Announcementbeforeentry). By removing
“executingofficer andconstableassisting”andinserting“a constable”instead,
the amendmentwill maketheprovisionmoreconciseandprecise(given that it
appliesto arrestandthe executionof warrants).

Amendment(14)

Thisamendsproposedsection3ZTby requiringthe police to notify eachperson
the constablebelieveshasaninterestin an applicationfor anextensionof the60
periodduringwhich thepolicemayretain seizeditems.Theconstableis
requiredto takereasonablestepsto discoverwhohasan interestin theretention
of the thing. Previouslythis was left to the discretionof the court.
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