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DEVELOPMENTALLOWANCE AUTHORITY AMENDMENT BILL 1995

OUTLINE

ThisBill amendstheDevelopmentAllowanceAuthorityAct1992 (thePrincipalAct). I
Theprimarypurposeof theBill is toamendthePrincipalAct toremovecertainrestrictionson therestructuringof
ownershipof projectseligible fortheDevelopmentAllowancesothatamoreconsistentapproachis availabletothe
varioustypesof prospectiveapplicantsfortheDevelopmentAllowance.

Whereall othercriteriain the PrincipalAct aremet, theseamendmentswouldallow:

• thetransferof theDevelopmentAllowancebenefitwhereownershipof aprojectistransferredtoanotherentity

afterapplicationfortheDevelopmentAllowancebutbeforeregistration;and

• thetransferof theDevelopmentAllowancebenefitwhereownershipof aprojectistransfen~dfromoneentity

structureto anothertype of entity structureafterapplicationfortheDevelopmentAllowance.

To maximisetheeffectivenessof theamendments,theywill beretrospectiveandwill applyfrom 1 January1993,

whichisthedateapplicationsfor thedevelopmentallowanceclosed~

Theamendmentswill alsoensurethatanyapplicationsfor registrationof plantexpenditurethatwererefused,or
grantedin respectof anamountof expenditurethatwaslessthantheamountof expenditurewhoseregistrationwas
soughtin theapplication,maybegrantedin full if theywouldhavebeengrantedin full if theamendmentsproposed
inthis Bill hadbeenin forcewhenthePrincipalAct receivedRoyalAssent

Moreover,theamendmentswill providethatany applicationfor registrationof plantexpenditurethatwas
withdrawn,will be takennottohavebeenwithdrawnif anapplicationfor transferof thebenefitsof theapplication
couldhavebeenmadeif theamendmentsproposedin thisBill hadbeenin forcewhenthePrincipalAct received
RoyalAssent

Theamendmentswill alsogranttheDevelopmentAllowanceAuthority(theDAA) apowertodetenninethatan
applicationby anentityfor registrationof plantexpenditurehaslapsedincertainlimitedcircumstances.

Theopportunityis alsotakentomakesomeminoradministrativeadjusimentsandtocorrectcertainapparentdrafting
errors.

FINANCIAL IMPLICATIONS

Thecosttorevenueof theproposedamendmentsisexpectedtobeapproximately$10mfflion perannum. Overthe
nineyeassfrom 1993-94to 2001-02,thetotal costtorevenueof the amendmentsisexpectedtobeapproximately
$92million:

• thisrevenuecostrelatesonlytounregisteredprojectsthathavealreadyrestructuredorhavedevelopedan
intentiontorestructurebeforeregistration;and

• thereisno reliableestimateof theprospectivecostof allowing all typesof restructuringafterregistration,but
thecostisunlikely tobemorethan$3 miffion perannum.

It is arguablewhethertheadditionalcostto revenueshouldbeviewedasmerelyrestoringtherevenuecostofha~
the DevelopmentAllowanceinitiative operatewith the economiceffectthattheGovernmentoriginallyintended.



Noteson clausesand itemsinvolved in theproposedamendments

Part 1 - Preliminary

hispartsetsout thepreliminaryframeworkfor theoperationof theBifi.

Clause1: Short Title

Theshorttitle ofthis Act is specified.

Clause2: Commencement

Thisclauseprovidesthatthis Act is to commenceon thedatethat theAct receivestheRoyalAssent

Clause3: Amendments

ThisclauseamendsthePrincipalAct inaccordancewith theapplicableitemsin theScheduleof
Amendmentsof thePrincipal Act (theSchedule)andinsertstheotheritemsin theScheduleinto the
PrincipalAct

Part 2- ScheduleofAmendmentsof the Principal Act

Item 1: Jointventureprojectschemes

ThisitemamendsSection13A of thePrincipalAct to allow theDAA to grantanapplicationunder
Part6 for thetransferof thewhole ora partof thebenefitsof anapplicationfor registration,the
benefitsof registration,or thebenefitsof acertificaterelating to a projectthatforms partof ajoint
ventureprojectscheme,wherethepartiesto ajoint venturehaveelectedthat theaggregateof 2 or
morejoint ventureprojectsbetreatedasajoint ventureprojectscheme.

lem2: Companygroupprojectschemes

ThisitemamendsSection.14 of thePrincipalAct to allowtheDAA to grantanapplicationunder
Part6 for thetransferof thewhole ora partof thebenefitsof anapplicationfor registration,the
benefitsof registration,or thebenefitsof a certificaterelatingto a projectthat formspartof a
ompanygroupprojectscheme,where2 or morecompanieswho aremembersof a companygroup
aveelectedthat theaggregateof 2 or morespecifiedprojectscarriedoutindividually by the

companiesbetreatedasa companygroupprojectscheme.
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Item3: Individual project schemes

This itemamendsSection14A of thePrincipalAct to allow theDAA to grantanapplicationunder
Part6 for thetransferof thewhole ora partof thebenefitsof anapplicationfor registration,the
benefitsof registration,or thebenefitsof a certificaterelatingto a projectthatformspartof an
individualprojectscheme,whereanentityhaselectedthattheaggregateof 2 ormorespecified
projectscarriedoutby theentitybetreatedasanindividualprojectscheme.

Item 4: Form of application

ThisitemamendsSection28 of thePrincipalAct, suchthatwhereanincorporatedbodyhasa board
of directors,theapplicationfor registrationofplantexpenditureandtheaccompanyingreportmay
besignedby a personauthorisedby thechairpersonof theincorporatedbody.

Item 5: DAA’s decisionon application

ThisitemamendsSection30 of thePrincipalAct to providethatwhereanapplicationfor
registrationhasbeenvariedunderSection45 of thePrincipalAct, theDAA mustconsiderthe
applicationassovariedanddecideto eithergrantor refusetheapplication.
[New subsection30(JA)]

Item 6: Criteria for granting application

ThisitemamendsSection31 of thePrincipalAct to providethat theDAA mustbe satisfiedthat it is
reasonablylikely that thecarryingoutof theproject,joint ventureproject,,joint ventureproject
scheme,companygroupprojectschemeor individualprojectschemewill becompletedbefore
grantinganapplicationfor registrationof plantexpenditure.Wherethereisa transferof thebenefits
of theapplicationfor registrationto a newentityunderPart6, thereis norequirementthatthe
original applicantcompletethe carryingoutof theproject,joint ventureproject,joint ventureproject
scheme,companygroupprojectschemeor individualprojectscheme.

Item 7: Criteria for granting application

This itemamendsSection31 of thePrincipalAct to providethatwherean applicationhasbeen
variedunderSection45 of thePrincipalAct, thecriteriaagainstwhichtheDAA is requiredto assess
applicationsfor registrationof plantexpenditureareto beappliedto theapplicationas sovaried.
[Newsubsection31(2)]

Item 8: Form of application S
ThisitemamendsSection37 of thePrincipalAct, suchthatwherean incorporatedbodyhasa board
of directors,the applicationfor pre-qualifyingcertificateandtheaccompanyingreportmaybesigned
by a personauthorisedby thechairpersonof the incorporatedbody.

Item 9: Heading to Part 5

This itemamendstheheadingto Part5 of thePrincipalAct to reflectthatPart5 enablesanentity
thathasappliedfor registrationof plantexpenditureto apply to theDAA for avariationof the
applicationfor registration.
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•em 10: Variation of application for registration

This itemamendsSection42 of thePrincipalAct to providethatanentity that hasappliedfor
registrationof plantexpendituremayapply totheDAA ‘for avariationof theexpenditure,project,
joint ventureproject,joint ventureprojectscheme,companygroupprojectschemeor individual
projectschemerelating to theapplicationfor registration. However,anentity is notentitledto apply, theDAA for avariationof theapplicationfor registrationunlesstheapplicationfor variationis

adebecauseof achangeincircumstancesthat occurredon or after 1 January1993.
[Newsubsections42(1A) and42(JB)J

Item 11: Joint venturesand companygroup project schemes

This itemamendsSection42 of thePrincipalAct to providethat an entity is notentitledto apply to
theDAA for avariationof an applicationfor registrationof plantexpenditure,aregistrationor a
pre-qualifyingcertificatefor ajointventureproject,joint ventureprojectschemeor a company
groupprojectscheme,unlesseachotherentity involvedin thejoint ventureproject,joint venture
projectschemeorcompanygroupprojectschememakesacorrespondingapplication.

Item 12: Applications for variation

This itemamendsSection42 of thePrincipalAct to providethatwhereanapplicationfor
registration,registrationor pre-qualifyingcertificatehasbeenvariedunderSection45 of the
PrincipalAct, thecriteria againstwhich the DAA is requiredto assessapplicationsfor variationof
theapplicationfor registration,registrationorpre-qualifyingcertificateareto beappliedtothe
application,registrationorpre-qualifyingcertificateassovaried. [Newsubsection42(5)]

Item 13: Form of application

ThisitemamendsSection43 of thePrincipalAct, suchthat whereanincorporatedbodyhasaboard
of directors,theapplicationfor variationof theapplicationfor registration,registrationof plant
expenditureor pre-qualifyingcertificate,andtheaccompanyingreportmaybesignedby a person
authorisedby thechairpersonof theincorporatedbody.

Item 14: Criteria for granting application

This item amendsSection46 of thePrincipalAct to providethattheDAA in grantinganapplication, r variationof expenditureor aprojectmustbesatisfiedthat theproposedvariationrelatesto the
me,or substantiallythesame,projectaswasspecifiedin theoriginal applicationfor registration,

originalregistrationof plantexpenditureor original pre-qualifyingcertificate,asthecasemaybe.

Item 15: Variation of project specification

is itemamendsSection48 of thePrincipalAct to providethatin varying anapplicationfor
gistration,registrationor a pre-qualifyingcertificatetheDAA mustvarytheproject’sspecification,

if it haschanged. In accordwith Section46 avariationin theprojectspecificationmustrelateto the
same,or substantiallythesame,projectas specifiedin theoriginal applicationfor registration,
registrationor certificate,asthecasemaybe.
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Item 16: Transfer of the wholeor a part of the benefitsof an application,registrationor
certificate

16.1. ThisitemamendsPart6 of thePrincipalAct to providethatanapplicationmaybemadetothe
DAA by thetransfereefor transferof thewholeor a partof thebenefitsof anapplicationfor
registration,registrationorpre-qualifyingcertificatewhere: [Newsubsection49(1)]

• the transferorhasappliedfor registrationofplantexpenditureorproposedplantexpenditure;
or

• plantexpenditureisregisteredin thenameof thetransferor;or

• the transferorholdsacertificatein relationto plantexpenditure;and

• thetransfereehas,on or after 1 January1993,takenover,or agreedto takeover,the
completionof thewholeor apartof theprojectconcerned(with or withoutmodifications);
and

• the transferoris notanexemptentityundertheTaxAct(s)e.gapublic authorityconstituted
undera Stateor CommonwealthAct

16.2. This itemprovidesthatthetransfereemaybeapersonwho is anindividual, a company,a
personin a particularcapacityof a trustee,apartnershipor anyotherpersonirrespectiveof the
natureof thetransferorentity. [Newsubsection49(2)]

16.3. This itemrequiresa written applicationandprojectreportfor transferof thewholeor apartof
thebenefitsof anapplicationfor registration,registrationor pre-qualifyingcertificateto beprovided
to theDAA in theform,andincludinginformation,asrequiredby theDAA. Whereanincorporated
bodyhasa boardof directors,theapplicationfor transferof theapplicationfor registration,
registrationorpre-qualifyingcertificate,andtheaccompanyingreport,maybesignedby aperson
authorisedby thechairpersonof the incorporatedbody. [Newsection50]

16.4. ThisitemallowstheDAA to refuseto consideranapplicationfor transferof thewholeor a
partof thebenefitsof anapplicationfor registration,registrationorpre-qualifyingcertificatewhere
theapplicanthasnotmetaninformationrequestunderPart7 of thePrincipalAct. [Newsection511

16.5. This itemrequiresthe DAA, havingconsideredanapplicationfor transferof thewholeor a
partof thebenefitsof anapplicationfor registration,registrationorpre-qualifyingcertificate,to
eithergrantor refusetheapplication. TheDAA is requiredto advisetheapplicantinwritingof the
outcome.If an applicationis refusedtheDAA isrequiredto Setoutthereasonsfor refusal in the
written notice. [Newsection52]

16.6. This itemspecifiesthecriteriaagainstwhich theDAA mustassessanapplicationfor transfer
thewholeor a partof thebenefitsof anapplicationfor registration,registrationorpre-qualifying
certificate. Thecriteriaaredirectedtowardspreventingthetransferof a tax benefitto adifferent
projector for non-commercialreasonsandtowardsonly allowing a transferthat occursfor the
purposeof completingtheproject. The criteriaare:[Newsection53]
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thetransferee’sproposalto undertaketheremainingplantexpenditurefor thewholeor a part
of theprojectin orderto completetheprojectorpartof theproject,asthecasemaybe,is for
genuinecommercialreasons;and

• theprojectorpart of theprojectis thesame,or substantiallythesame,projectasin the
transferor’sapplicationfor registration,registrationor pre-qualifyingcertificate;and

it is reasonablylikely that theprojectorpartof theprojectwill becompleted;and

theDAA canreasonablyassumethat theprojectorpartof projectwill bebroadlyeligible for the
allowanceundertherelevanttax tests- by passingtheprospectivedeductiontest.

16.7. This itemprovidesfor two differentmechanismsby which a transferof thebenefitsof an
applicationfor registrationis giveneffect,dependinguponwhetherthetransferisfor thewholeora
partof thebenefitsof theapplicationfor registration.[Newsection54]

WheretheDAA grantsthetransfereea transferof thewholeof thebenefitsof anapplicationfor
registration:

• thetransferor’sapplicationfor registrationis takento havebeenwithdrawn;

• thetransferee’sapplicationfor transferis takento bean applicationfor registration;

• theDAA doesnotapply the 1 January1993 deadlinefor applicationsfor registration;and

• theDAA will, in requiringthatthe$50 million thresholdtestis met by thetransferee,treat
wherereasonable,grosscapitalexpendituremadeby thetransferorasif it weremadeby the
transferee.Thiswill notbethecasewheretheDAA is notsatisfiedthatthetransfereehas
obtainedthebenefitof theexpenditure,whetherby acquisitionof theassetsor otherwise.

WheretheDAA grantsthetransfereea transferof a partof thebenefitsof anapplicationfor
registration:[New subsection54(4)]

• thetransferee’sapplicationfor transferis takento bean applicationby thetransferorfora
variationof theapplicationfor registration;

thetransferee’sapplicationfor transferis takento bean applicationfor registration;

• theDAA doesnothaveto grantthetransferee’sapplicationfor registration;

• theDAA doesnotapply the1 January1993 deadlinefor applicationsfor registration;and‘ thepartsof theprojectto becarriedoutby thetransferorandthetransfereeareconsideredto
beseparateprojects.

16.8. This itemprovidesfor two differentmechanismsby which atransferof thebenefitsof
registrationis giveneffect,dependinguponwhetherthetransferis for thewhole or apartof the
benefitsof registration. [Newsection55]
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Wherethe DAA grantsthetransfereea transferof the wholeof thebenefitsofregistration:

• theDAA mustcancelthetransferor’sregistration;

• thetransferee’sapplicationfor transferis takento beanapplicationfor registration;

• theDAA mustgrantthetransferee’sapplicationfor registration;

• theDAA doesnot applythe 1 January1993 deadlineforanapplicationfor registration;

• theDAA will, in requiringthat the$50 million thresholdtestis metby thetransferee,treat
wherereasonable,grosscapitalexpendituremadeby thetransferorasif it weremadeby the
transferee.Thiswill notbethecasewheretheDAA isnotsatisfiedthat thetransfereehas
obtainedthebenefitof theexpenditure,whetherby acquisitionof theassetsorotherwise.

WheretheDAA grantsthetransfereeatransferof apartof thebenefitsof registration:

• the transferee’sapplicationfor transferistakentobean applicationby thetransferorfora
variationof theapplicationfor registration;

• theDAA mustgrantthetransferor’sapplicationforvariationof theapplicationfor registration;

• thetransferee’sapplicationfor transferistakento be anapplicationfor registration;

• theDAA mustgrantthetransferee’sapplicationfor registration;

• theDAA doesnotapplythe 1 January1993deadlinefor applicationsfor registration;and
[Newsubsection55(3)]

• thepartsof theprojectto becarriedout by thetransferorandthetransfereeareconsideredto
beseparateprojects.

16.9. This itemprovidesthemechanismby which theDAA transfersthewholeor apartof the
benefitsof apre-qualifyingcertificate. [Newsection56]

WheretheDAA grantsthetransfereea transferof thewholeof thebenefitsof apre-qualifying
certificate,theDAA must:

• terminatethetransferor’scertificate,with effectfromthedatetheDAA grantstheapplication
for transferoranearlierdateif reasonablyrequestedby thetransferor;and

• grantthe transfereeapre-qualifyingcertificatefor thewholeof theplantexpenditurethatthe
DAA specifiesasbeingrequiredfor theproject’scompletion.

WheretheDAA grantsthetransfereea transferof apartof thebenefitsof apre-qualifying
certificate,theDAA must:
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grantthetransfereeapre-qualifyingcertificatefor thespecifiedpartof theplantexpenditure
thattheDAA specifiesasbeingrequiredfor thecompletionof thepartof theproject
concerned;and

• thepartsof theprojectto becarriedoutby thetransferorandthetransfereeareconsideredto
be separateprojects.

6.10. This itemsetsout theformfor, andtheinformationthatmustbespecifiedin, a
pre-qualifyingcertificatefor thetransferee.In particulartheplantexpenditurethathaspre-qualified
(onceincurred)andtheproject,joint ventureproject,joint ventureprojectscheme,companygroup
projectschemeor individualprojectschemefor which thecertificatehasbeengrantedarespecified.
[Newsection57]

16.11. This itemprovidesfor a redefinitionof “new” plantandequipmentin thecircumstances
wheretheDAA believesit reasonablethat theplantbetreatedasnewin thehandsof thetransferee.
Thismayarise,forexample,wherethe transferorhasjustpriorto transferpurchasedeligible plant
whichhasnotbeeninstalledor claimedagainsttheallowance,andis transferredto thetransfereeas
part of thetakeover.In this instance,theDAA maydeemthatplant to benewfor thepurposesof
this Act andtherelevantpart(s)of theTaxAct. [Newsection58]

Item 17: Entities to whichPart 7applies

This itemamendsSection78 of thePrincipal Act to providethatthe informationgatheringpowersof
theDAA applyto thosepartiesdealingwith theDAA for thepurposeof obtaininga variationto an
applicationfor registration,aregistrationor a pre-qualifyingcertificate,

Item 18: Entities to whichPart7 applies

This itemamendsSection78 of thePrincipalAct to providethatthe informationgatheringpowersof
theDAA applyto thosepartiesdealingwith theDAA for thepurposeof obtaininga transferof the
benefitsof anapplicationfor registration,a registrationora pre-qualifyingcertificate.

Item19: Headingto Part 8

This itemamendstheheadingto Part8 of thePrincipalAct to reflectthatit setsout theconditions
underwhich theDAA maydeterminethatanapplicationfor registrationhaslapsed,orcancelor

sterminatea registrationorpre-qualifyingcertificate.

Item20: Lapsing,cancellationor termination-failure to comply with request

This itemamendsSection81 of thePrincipalAct toprovide thattheDAA maydeterminethat an
applicationby anentity for registrationof plantexpenditurehaslapsedif theapplicantconcerned‘ doesnotcomply with arequestfor informationor documentationunderPart7.
[Newparagraph81(1)(aa)]

I
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Item 21: Lapsing,cancellationor termination-failure to comply with request

ThisitemamendsSection81 of thePrincipalAct to providethatanapplicationby anentityfor
registrationof plantexpenditurewill lapsewhentheDAA determinesthatit haslapsed.
[Newsubsection81(2)]

Item 22: Lapsingor Cancellation-falseor misleadingstatements,etc.

ThisitemamendsSection82 of thePrincipalAct to providethat,incaseswheretheinformation
gatheringpowersof theDAA arenotutiuised,theDAA maydeterminethat anapplicationby an
entity for registrationof plantexpenditurehaslapsedif anentityprovidestheDAA or a Department
officerwith falseormisleadinginformationorknowinglyprovidesafalseor misleadingdocument

Item 23: Lapsingor Cancellation-falseor misleadingstatementsetc.

This itemamendsSection82 of thePrincipalAct to providethat theDAA maydeterminethatan
applicationby anentity forregistrationof plantexpenditurehaslapsedif anentityprovidestheDAA
or aDepartmentofficer with falseor misleadinginformationin responseto arequestfor information
or documentationunderPart7. [Newparagraph82(2)(aa)]

Item 24: Lapsing or Cancellation-falseor misleadingstatementsetc.

Thisitem amendsSection82 of thePrincipalAct to provide that theDAA may determinethatan
applicationby an entity forregistrationof plantexpenditurehaslapsedif anentityknowingly
providestheDAA or a Departmentofficer witha falseormisleadingdocumentin responseto a
requestfor informationor documentationunderPart7.

An applicationby anentity for registrationof plantexpenditurewill lapsewhentheDAA determines
thatit haslapsed. [Newsubsection82(3A)]

Item 25: Spendingon the paymentof interest

ThisitemamendsSection93Jto providethataborrowingmaybea directinfrastructureborrowing
wheretheborrower,at thetimeof theborrowing,intendsto spendthemoneyon thepaymentof
interestrelating to thatpartof theperiodof theborrowingthat occursduring theconstructionperiod
of the infrastructurefacilities orrelatedfacilities, andtheinterestpaymentis madeduring the
constructionperiod. 5
Item 26: “acquisition” includesdismantling etc

ThisitemamendsSection93Jto providethatadirectinfrastructureborrowingmaybeusedfor the
acquisition,dismantling,transportationor installationof oneor morerelatedfacilities.

Item 27: Water supply facility S
I

This itemamendsSection93L toprovidethatall eligible watersupplyfacilitiesmustbelocatedin
Australia.
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•tem 28: Sewageor wastewaterfacility

This itemamendsSection93L to providethat all eligible sewageorwastewaterfacilities mustbe
locatedinAustralia.

Item29: Quarterly reportsby DAA

isitemamendsSection115 of thePrincipalAct to providethat,for thepurposesof this section,a
quarterisdefineda commencingon 1 July, 1 October,1 Januaryor 1 April.

Item30: Transitional

This iteminsertsanewsectioninto thePrincipal Act toprovide for thefollowing circumstances:

• whereanapplicationfor registrationof plantexpenditurewasrefusedbeforethe
commencementof thisAct, butwouldnothavebeenrefusedif this Act hadbeenin forcewhen
thePrincipalAct receivedtheRoyalAssent,theDAA maytreattherefusalasnothaving
occurred,andtheapplicationis takennotto havebeenrefused;

• whereanapplicationforregistrationof plantexpenditurewaswithdrawnbeforethe
commencementof this Act, buttheDAA determinesthatanapplicationfor transferof the
benefitsof theapplicationcouldhavebeenmadeif theapplicationhadnot beenwithdrawnand
theamendmentsproposedin this Bill hadbeenin force whenthePrincipalAct receivedRoyal
Assent,theDAA maytreatthewithdrawalasnothaving occurred,andtheapplicationis taken
not to havebeenwithdrawn;and

• whereanapplicationfor registrationwasgrantedbeforethecommencementof thisAct in
respectof anamountof expenditurethatwaslessthantheamountof expenditurewhose
registrationwassoughtin theapplication,butwould havebeengrantedin respectof a greater
amountof expenditureif this Act hadbeenin forcewhenthePrincipalAct receivedtheRoyal
Assent,theDAA maytreatthegreateramountasbeingtheamountof expenditureregistered
in respectof theapplication,andmustamendtheparticularsof theregistrationaccordingly.

Printedby Authority by the CommonwealthGovernmentPrinter
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