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EVIDENCE AND PROCEDURE(NEW ZEALAND) BILL 1993

OUTLINE

ThisBill implementsarrangementsagreedwith NewZealandto facilitatethe

obtainingof evidencein litigation involving trans-Tasmanelements.

2. TheBill provides-

for serviceand enforcementin AustraliaandNewZealandof New Zealand
andAustraliansubpoenas,in all civil proceedings(exceptfamily
proceedings);

for AustralianandNewZealandcourtsto takeevidencefrom NewZealand

andAustraliaby videolink or telephone,in all proceedings;and

specialrulesfor judicial noticeof New Zealandlawsandfor proofof New

Zealandpublicandofficial documentsin all proceedings.

3. TheBill replacesPartlilA of the FederalCourt ofAustraliaAct1976 andmost
of PartVA of the EvidenceAct 1905,which containbroadlysimilarprovisions

applicablein theFederalCourt in a verynarrowrangeof competitionlaw
proceedings.

FINANCIAL IMPACT

4. TheBill is expectedto havelittle impacton Commonwealthexpenditureor
revenue.
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NOTESON CLAUSES

PART 1 - PRELIMINARY

Clause1: ShortTitle

5. Thisclauseprovidesfor the Act be cited as theEvidenceandProcedure(New

Zealand)Act 1993.

Clause2: Commencement

6. Sections1 and2 of the Act commenceon RoyalAssent. The remaining
provisionscommenceon adayto be fixed by Proclamation.This will enablethe Act

to be broughtinto force simultaneouslywith correspondingNewZealandlegislation.

Clause3: Definitions

7. Thisclausedefineswordsandexpressionsusedin the Act. Theprincipal

definitionsare:

• ‘document’which is definedto meananyrecordof information;

• ‘expenses’which,in relation to subpoenas,is definedto includethe
reasonablecostsof travel andaccommodationto complywith asubpoenaor
of finding, collating andproducingadocumentor thing;

• ‘family proceeding’whichis definedto meanproceedingsrelatingto the
guardianship,custody,accessor maintenanceof achild, marriageordivorce,
maintenanceof a spouseor formerspouse,propertyarisingoutof a marital or
(presentor former)defactorelationship,paternity,adoption,protectionof
personsfrom domesticviolenceandthe statusor propertyof personsunable
to managetheir ownaffairs;

• ‘superiorcourt’ which meansthe High Courtof Australia,FederalCourtof
Australia,Family Court of AustraliaandStateandTerritorySupremeCourts.

All othercourtsare inferior courts.

Clause4: Extendeddefinitionsof “court”

8. Thisclauseextendsthemeaningof ‘court’ usedin Parts2, 3 and4 of theAct to
applyto prescribedtribunals. ‘Tribunal’ is definedto meanapersonor a body
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authorisedby Commonwealth,State,Territoryor New Zealandlaw to takeevidence
on oathor affirmation.

Clause5: ExternalTerritories

9. Thisclauseextendsthe Act toeachexternalTerritory.

Clause6: Act to bind Crown

10. Thisclauseprovidesfor the Crownin all its capacitiesto be boundby the Act.

PART2 - AUSTRALIAN SUBPOENAS

Clause7: Applicationof this Part

11. ThisclauseappliesPart2 to subpoenasissuedby afederalcourtor aprescribed

StateandTerritory court, in anyproceedingotherthanacriminalproceedingor a
family proceeding.

Clause8: Serviceof subpoenasin NewZealand

12. Thisclauseauthorises,subjectto theregulationsandanyapplicablerulesof
court, serviceof a subpoenain New Zealand,providedthat leavehasbeengiven under
clause9. The subpoenamayrequirethe personnamedin it to attendto give evidence

or to producedocumentsat aplaceeitherin Australiaor New Zealand.

Clause9: Subpoenasnot to be servedwithoutleave

13. Thisclauseprovidesthat asubpoenamaynot be servedin NewZealandunless
leaveforsuchservicehasbeengiven by ajudgeof asuperiorcourt. If the proceeding

is in aninferior court,leavemaybegiven by ajudgeof the FederalCourt,or by a

judgeof the relevantStateor Territory SupremeCourt.

14. Thefactorsto be takeninto accountby thejudgein determiningwhetherto grant
leaveinclude:

thesignificanceof theevidenceto begivenor thedocumentor thingto be
producedby the personnamedin the subpoena;and

whetherit couldbe obtainedby othermeanswithoutsignificantlygreater

expenseandwith lessinconvenienceto thepersonnamed.
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15. Thejudgemustimposeaconditionthatthesubpoenanot be servedaftera

specifiedday,andmayimposeotherconditions.Leavecannotbegiven if theperson
namedis lessthan 18 yearsold.

Clause10: How subpoenasare to beservedin NewZealand

16. Thisclauseprovidesthat, subjectto compliancewith anydirectionsgiven by the
judgewhengrantingleavefor service,asubpoenamustbe servedin NewZealandin
the sameway asit would bein theStateor Territory whereit wasissued. Serviceof

the subpoenais not effectiveunlessit is accompaniedby acopyof the ordergranting
leaveandanotice in the prescribedform settingout the rights andobligationsof the
personnamedin the subpoenain relationto thesubpoenaandinformationabouthow
to applyto havethe subpoenasetaside.

17. Theform of thenoticemaybeprescribedeitherby regulationsor by rulesof the
courtof which ajudgegaveleaveto servethesubpoena.If thereis no prescribed
form thecorrespondingform underthe FederalCourtRulesis to be used,with the
necessarymodifications.

Clause11: Expenses

18. Thisclauseprovidesthatserviceof asubpoenais not effectiveunlessallowances

andtravelling expensesorvoucherssufficient to meetthe person’sreasonable
expensesof complying with the subpoenaarepaidor tenderedto theperson,eitherat
thetimeof serviceor at someotherreasonabletime beforethe personisrequiredto

comply.

Clause12: Subpoenasnot requiringattendance

19. Thisclauserequiresthata subpoenaonly to producedocumentsor thingsmust

permitthe personnamedin it to complywith the subpoenaby deliveringthe
documentsor thingsto aRegistryof the New ZealandHigh Courtnot lessthan 10
daysbeforethedateon which thedocumentsor thingsarerequiredin thecourtthat

issuedthesubpoena.NewZealandlaw will providefor thedocumentsor thingstobe
sentto thatcourt.

Clause13: Applicationsto setsubpoenasaside

20. Thisclauseprovidesthatthepersonnamedin thesubpoenamayapplyto haveit
setaside.The applicationmustbemadeto thecourtof which ajudgegaveleaveto
servethesubpoena,andmustcontaintheapplicant’saddressfor service,which may
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bein eitherAustraliaor NewZealand. Documentsin the proceedingsmay beserved
on the applicantby leavingthemat,or faxing or sendingthem by postto, that address.

21. The applicationmustbe lodged with the Registrar of the court. It may be lodged

by facsimile. The Registrarmustcauseacopy of theapplication,andanyaffidavit
setting out factson which theapplicantwishesto rely in support of the application, to

be served on the solicitor on the record of the person who applied for the subpoena to
beissuedor, if thereis no solicitoron therecord,on thatperson.

Clause14: Settingasidesubpoenas

22. Thisclauseprovidesthat thecourtmaysetasideasubpoena,in wholeor in part.

23. Thecourtmustsetthesubpoenaasideif it requiresthe person named in it to
attend at a place in Australia, and that person:

doesnothavenecessarytravel documentsandcannot reasonablyobtainthem
within the time for compliance with the subpoena; or

would be liable to be detained to serve a sentence if he or shecomplieswith

the subpoena;or

is liable to prosecution or is being prosecuted for an offence in Australia; or

is liable to the impositionof apenaltyin civil proceedingsin Australia,other
than under the Trade Practices Act 1974.

24. The court must also set aside a subpoena if the person named is subject to a

restriction on his or her movements imposed by law or by order of a court (for
example, bail, parole, an alternative sentencing order) that is inconsistent with his or
her complying with the subpoena.

25. The grounds on which a court may set aside a subpoena include:

the evidence to be given could be obtained satisfactorily by other means
without significantly greater expense;

compliancewouldcausetheperson hardship or serious inconvenience; or

in the case of asubpoenafor production,thedocumentor thing shouldnot be

taken out of NewZealand and satisfactory evidence of the document or thing
can be given by other means.
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26. An expeditedprocedureis providedfor hearinganapplicationto set asidea
subpoena.If neitherthe applicantnorthe person(if any), atwhoserequestthe
subpoenawas issued,objectsthe courtcandeterminethe applicationwithout a

hearing. If there is a hearing it canbeconducted by video link or telephone. If the

applicantrequestsahearingeitherby video link or telephonethehearingmustbe
conductedby video link or telephone,thechoiceof mediumbeingmadeby thecourt.

Clause15: Entitlementto expenses

27. Thisclauseprovidesthatapersonwhocomplieswith asubpoenais entitled to be

paidhis or herreasonableexpensesof socomplying. Paymentmust be madeby the
person (if any) at whose request the subpoena was issued. If there is no such person,

where the subpoena was issued by a federalcourt, theamountmustbe paidby the
Commonwealthandin anyothercase,by theStateor Territory in whichit was issued.
Thecourtwhich issuedthesubpoenamaymakeordersto ensurepaymentis received.

Clause 16: Non-compliance with subpoenas

28. Thisclauseprovidesthat if apersondoesnotcomply with a subpoena, the court

thatissuedthesubpoenamayissueacertificateundersealstatingthatleavewasgiven
for serviceof the subpoenain NewZealandby a superiorcourtjudgeandthat the
personfailed to complywith it.

Clause17: Courts’ otherpowersunaffected

29. Thisclauseprovidesthatnothingin Part 2 limits anyotherpowerof acourt.

PART3- NEW ZEALAND SUBPOENAS

Clause18: Applicationof thisPart

30. ThisclauseappliesPart 3 (exceptclause23)to a subpoenaissuedin a

proceeding,otherthanacriminal orafamily proceeding,in a NewZealandcourt,if a
judgeof theNewZealandHigh Courthasgivenleaveto servethesubpoenain

Australia.

Cause19: Serviceof subpoenasin Australia

31. Thisclauseprovidesthat suchasubpoenamaybe servedon apersonin Australia
by servingit on him or her,togetherwith acopyof theordermadeby a NewZealand
High Courtjudgegrantingleavefor servicein Australia,andanoticethatsetsout the
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rights and obligations of the personand informationabouthowto applyto the High
Courtof New Zealandto havethesubpoenasetaside.

Clause20: Obligation to comply with subpoenas

32. Thisclauseprovidesthat, subjectto anyrights to applyto havethe subpoenaset

asideunderNewZealandlaw, apersonservedwith the subpoenain Australiamust
complywith it if:

it was servedin accordancewith clause19 andNewZealandlaw;

thepersonis at least18 yearsold; and

at thetimeof service,oratsomeotherreasonabletime beforethepersonis
requiredto complywith thesubpoena,allowancesandtravellingexpenses

sufficientto meetthe person’sreasonableexpensesof complying arepaidor
tenderedto the person.

Clause21: Non-compliancewith subpoenas

33. Thisclauseprovidesthatapersonwhofails tocomply with aNew Zealand
subpoenais takento be in contemptof theFederalCourtof Australiaunlesshe or she
can establishthat thefailure to comply shouldbe excused.

34. In decidingwhetherthe failure shouldbe excusedthe FederalCourtmayhave
regardto mattersnot madeknown to theNewZealandHigh Courtwhich are likely, if
theyhadbeenknown,to haveled the High Courtto set asidethe subpoena,provided

thatthefailure to makefactsknownto the High Court wasnot theperson’sfault or
shouldbe excused.TheFederalCourtmayalsohaveregardto othermattersto which
it wouldhavehadregard if it had issuedthesubpoena.

35. A certificateundersealof the New Zealandcourt thatissuedthesubpoena
statingthat leaveto servethe subpoenain Australiawas givenby aHigh Courtjudge

andthatthepersonfailed to complywith thesubpoenais evidenceof contraventionof
clause20. Findingsof fact madeby theNewZealandHigh Courton anapplicationto
setasidethe subpoenacannotbechallengedunlessthe New ZealandHigh Courtwas
deliberatelymisledin makingthosefindings.

Clause22: Documentsetc. for transmissionto a NewZealandcourt

36. Thisclauseprovidesthat theFederalCourtandprescribedStateor Territory

courtsmayreceivedocumentsor thingsrequiredby aNew Zealandsubpoenafor
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production. The Registrarof acourtat which sucha documentor thing is lodgedmust
arrange for the Registrarof thecourt thatissuedthe subpoenato beinformedof the
lodgmentby fax or similarmeansandfor thedocumentor thingto be sentto that
court, as soon as practicable.

Clause23: Other powersto servesubpoenasunaffected

37. Thisclauseprovidesthatany powerunderNewZealandlaw to serveasubpoena

on aNew Zealandcitizen in Australia is not affectedby Part3.

PART 4- USEOFVIDEO LINKS OR TELEPHONES
IN AUSTRALIAN PROCEEDiNGS

Clause24: Applicationof this Pan

38. ThisclauseappliesPart4 to proceedingsin federalcourtsandprescribedState
andTerritorycourts.

Clause25: Australiancourtsmay takeevidenceetc. from New Zealand

39. Thisclauseauthorisesafederalcourt or aprescribedStateandTerritorycourtto
takeevidenceandreceivesubmissionsby videolink and telephonefrom New Zealand
in anycivil or criminalproceeding.

40. Thecourt cannotdirect thatevidencebe takenor asubmissionreceivedin these
waysunlessit is satisfiedthatthenecessaryfacilitiesareavailableorcanbeprovided,

and thattheevidencecanmoreconvenientlybe given,or the submissionmore
convenientlymade,from NewZealand.

41. In connectionwith taking evidenceor receivingsubmissionsin suchwaysthe
court mayexercisein NewZealandall its powersthatNewZealandlaw permits it to
exercisein NewZealand. NewZealandlaw will enablethecourt toexercisein New
Zealandpowerssimilar to thosewhich this Bill enablesaNew Zealandcourtto

exercisein Australia.
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Clause26: Taking evidenceby videolink

42. Thisclauseprovidesthatevidenceis not tobe givenorasubmissionmadeby

video link unless the place where the court is sitting and the place where the evidence

is to be givenor submissionmadeareeachequippedwith videofacilities thatenable
thepersonsin eachplaceto see andheareachother.

Clause27: Takingevidenceby telephone

43. Thisclauseprovidesthatevidenceis not to begiven or asubmissionmadeby
telephoneunlessthe placewherethe court is sitting andtheplacewheretheevidence
is to be given or submissionmadeareeachequippedwith telephoneconference
facilitiesthat enablethepersonsin eachplaceto heareachother.

Clause28: Expenses

44. Thisclauseauthorisesthecourt to makeordersfor thepaymentof expenses
incurredin connectionwith takingevidenceormaking submissionsby telephoneor

videolink.

Clause29: NewZealandcounselentitledto practisein Australiaduringvideolinks
etc.

45. Thisclauseconferson apersonentitled topractiseas abarrister,solicitor or both
beforethe High Court of New Zealandaright to practiseas abarrister,solicitor or

both in anAustralianproceedingin relationto the takingof evidenceor the makingof
submissionsby video link or telephonefrom NewZealand.

PARTS-USEOF VIDEO LINKS OR TELEPHONES

IN NEW ZEALAND PROCEEDINGS

Clause30: NewZealandcourtsmaytakeevidenceetc.from Australia

46. ThisclauseauthorisesaNew Zealandcourtto takeevidenceor receive
submissionsfrom apersonin Australiaby videolink or telephone.
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Clause31: Powersof NewZealandcourts

47. ThisclauseauthorisesaNew Zealandcourtto exerciseanyof its powers,except
its powersto punisha personfor contemptor to enforceits judgmentsor process,in
relation to receiving evidence or submissions by video link or telephonefrom
Australia.

48. Under the clause the laws of NewZealand that apply to the proceeding in New

Zealand also apply to the practice and procedure of the court in taking evidence and

receivingsubmissionsby video link or telephonefrom Australia.

Clause 32: Orders made by NewZealand courts

49. This clause provides that, without limiting the operation of clause31,aNew
Zealand court may(when taking evidence or receiving submissions by video link or

telephone):

• direct thatthe proceedingor part of it be conductedorcontinuedin private;

• require a person to leavetheplacein Australiawhereevidenceis beingor
will be given or submissions are being or will be made; and

• prohibit or restrict the publication of evidence or the name of any party or

witness.

Clause 33: Enforcement of orders

50. This clause imposes an obligation to comply with an order made under clause 32.

Subjectto the FederalCourt Rules,suchan ordermaybeenforcedby a FederalCourt
judge,as if it hadbeenmadeby theFederalCourt. A personwhocontravenesan
orderis taken to be in contemptof the FederalCourt,unlesshe or sheestablishesthe

failure shouldbeexcused.

Clause34: Privileges,protectionandimmunityof participantsin NewZealand
proceedings

51. This clause confers the same protections on participantsin NewZealand

proceedings,in relationto the takingof evidenceor receivingof submissionsby video
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link or telephonefrom apersonin Australia,as participantshavein proceedings

beforethe FederalCourt.

Clause 35: NewZealandCourtsmayadministeroathin Australia

52. ThisclauseauthorisesaNewZealandcourt to administeran oathor affirmation
to awitnessin Australiafor thepurposeof obtainingevidenceby videolink or
telephone.Section35 of the CrimesAct 1914,which relatesto falseevidence,is
appliedby theclauseto evidencegiven undersuchan oathor affirmation.

Clause36: Assistanceto NewZealandcourts

53. Thisclauseauthorisesan officer of the FederalCourt, theFamily Courtof

Australiaor aprescribedStateor Territorycourt to be present,at the requestof aNew
Zealand court, at the placewhereawitnessis giving evidenceby video link and

telephone and to facilitate the proceeding as directed by the court.

Clause 37: Contemptof NewZealandcourts

54. This clause creates offences, each punishable by 3 months imprisonment, relating

toconductwhile evidenceis beinggivenor asubmissionis being madein Australia,
by video link or telephone.The offencesconcernassault,threats,intimidationor

wilful insultof personsinvolved in the proceedings,wilful interruptionor obstruction
of the prodeedings,andwilful andunlawful disobedienceof acourt order.

PART6- EVIDENCEOF CERTAIN NEW ZEALAND MAflERS

Clause 38: Application of this Part

55. ThisclauseappliesPart 6 to all proceedingsin an Australiancourt. For the
purposesof this Part4court’ meansa federal,StateorTerritory courtor apersonor
body authorisedby Australianlaw or by theconsentof the parties to hear,receiveor

examineevidence.
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Clause39: Faxes

56. Thisclauseprovidesthatsubjectto anyRulesof Court,Part 6 appliesto a fax of
adocumentin thesamewayasit applyto theoriginal of thedocument,whetheror not
theoriginal is itselfacopy orextract.

Clause40: Mattersof law

57. Thisclausemakesit unnecessaryto tenderevidenceabouttheprovisionsand
commencementof New Zealandlaws,Proclamationsand ordersmadeby the
Governor-Generalof NewZealandunderaNewZealandAct andlegislative
instrumentsunderNewZealandActs which mustbe publishedor notified in theNew
ZealandGazette.

Clause41: Evidenceof NewZealandofficial instruments

58. Thisclauseprovidesthatevidenceof an official instrumentmadeby the
Governor-Generalin Councilof NewZealandmaybegiven by producingacopyor
extractpurportingto havebeencertifiedto beatruecopyor extractby theClerk of the
ExecutiveCouncilof NewZealand.Evidenceof official instrumentsissuedby the
NewZealandGovernor-Generalor underthe authorityof a NewZealandMinister
maybegiven by producingacopy or extractpurportingto havebeen certifiedas a

truecopyor extractby a NewZealandMinister.

Clause42: Evidenceof New Zealandactsof state

59. Thisclauseenablesevidenceof atreatyor otheractof stateof NewZealandto
begiven by producing:

• acopy thatpurportsto be sealedwith the sealof NewZealandor thatis

provedto bean examinedcopy;

• abookor pamphletthatcontainsthe treaty or actof stateandpurportsto

havebeenprintedby theNew ZealandGovernmentor is admissiblein New
Zealandcourtsasevidenceof suchtreatiesor actsof state;

abookor otherpublicationthatcontainsthe treatyor actof stateand
appearsto beareliablesourceof information;or
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adocumentthat purportsto be acopy of the treaty oractof state,andbears
acertificateby thepersonwhohascustodyof the original, statingit is a
truecopy.

Clause43: Evidenceof public documentsadmissiblein NewZealandunderNew
ZealandActs

60. Thisclauseprovidesthat whereapublicdocumentis admissiblein evidencein
NewZealandunderaNewZealandAct, the documentis admissibleto the sameextent
andforthe samepurposeif it purportsto besealed,stamped, signed,signedandsealed
or signedandstampedin accordancewith the NewZealandAct. A certified copy of,
or extractfrom, sucha documentis alsoadmissible.

Clause44: Evidenceof otherNew Zealandpublicdocuments

61. Thisclauseprovidesthatwhereapublic documentis admissiblein evidencein

NewZealand without proof of the seal, stamp or signature that authenticates it, or of
the judicial or official character of the person who appears to havesignedit, the

document is admissibleto the sameextentandfor the samepurposewithoutsuch
proof.

Clause 45: Evidenceof NewZealanddocumentsof a public nature

62. Thisclauseenablesa NewZealanddocument,which is of suchapublicnatureas
to beadmissiblein evidencein NewZealandon its mereproductionfrom proper
custody,to be provedby anexaminedcopy or extract,or acopyor extractpurporting

to becertifiedas a true copyor extractby a New Zealandofficer whocertifiesthathe

or shehascustodyof it.

Clause46: Part not to derogatefrom existingAustralianlaws

63. ThisclauseprovidesthatPart6 doesnot affect any othermeansof giving
evidenceof the mattersreferredin the PartunderanyotherAustralianlaw.

PART 7- M1SCELLANEOUS

Clause47: Rulesof court

64. Thisclauseempowersrule making authoritiesto makerulesof court. The rules
must not be inconsistent with the Act or regulations made under it.
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65. Where no rules or regulations have been made to regulate practice or procedure
in a court in relationto amatterunderthisAct, theFederalCourtRulesareto apply,

with necessary modificationsandsubjectto any direction of thecourt.

Clause 48: Regulations

66. This clause enables the Governor-General to make regulations. However, the

Governor of a State, the Chief Minister of the Australian Capital Territory or the
Administrator of a Territory must make a written requestbefore the Governor-General

may make regulations specifyingacourtof the Stateor Territoryfor thepurposesof
receiving documents pursuant to a NewZealand subpoena or of providing assistance

to NewZealand courts taking evidenceby video link or telephonefrom Australia.


