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EViDENCEAND PROCEDURE(NEW ZEALAND) BILL 1994

OUTLINE

This Bill implementsarrangementsagreedwith NewZealandto facilitatethe

obtainingof evidencein litigation involving trans-Tasmanelements.

2. TheBill provides-

for serviceandenforcementin AustraliaandNewZealandof New Zealand

andAustraliansubpoenas,in all civil proceedings(exceptfamily

proceedings);

for AustralianandNew Zealandcourtsto takeevidencefrom New Zealand

andAustraliaby videolink or telephone,in all proceedings;and

specialrulesfor judicial noticeof NewZealandlawsand forproofof New

Zealandpublic andofficial documentsin all proceedings.

3. TheBill replacesPartlilA of the FederalCourt ofAustraliaAct 1976andmost

of Part VA of theEvidenceAct1905,which containbroadlysimilarprovisions

applicablein the FederalCourtin a verynarrowrangeof competitionlaw

proceedings.

FINANCIAL IMPACT

4. TheBill is expectedto havelittle impacton Commonwealthexpenditureor

revenue.
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NOTESON CLAUSES

PART 1 - PRELIMINARY

ClauseI: ShortTitle

5. Thisclauseprovidesfor theAct be citedastheEvidenceandProcedure(New

Zca/and)Act1994.

Clause 2: Commencement

6. Sections1 and2 of the Act commenceon RoyalAssent. Theremaining

provisions conunenceon a dayto befixed by Proclamation.Thiswill enabletheAct

to bebrought into force simultaneouslywith correspondingNew Zealandlegislation.

Clause 3: Definitions

7. This clausedefineswordsandexpressionsusedin theAct. The principal

definitions are:

• ‘document’ which is definedto mean anyrecord of information;

• ‘expenses’which, in relationto subpoenas,is definedto include the

reasonablecostsof travel andaccommodationto complywith a subpoenaor

of finding, collating andproducinga documentor thing;

• ‘family proceeding’which is definedto meanproceedingsrelating to the

guardianship, custody, access or maintenance of a child, marriage or divorce,

maintenance of a spouse or former spouse,propertyarising outof a maritalor

(presentor former)de factorelationship,paternity,adoption,protectionof

personsfromdomesticviolenceand thestatusor propertyof personsunable

to manage their own affairs;

• ‘superior court’ which means the High Courtof Australia, FederalCourtof

Australia, Family Court of AustraliaandStateandTerritory SupremeCourts.

All othercourtsare inferior courts.
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Clause4: Extendeddefinitionsof “court” etc.

8. Thisclauseprovidesthata tribunalwill betakento bea courtfor the purposesof

oneormorePartsof theBill (exceptParts I and6) if regulationsso provide.

‘Tribunal’ is definedto meana personor a body authorisedby Commonwealth,State,

Territory or NewZealandlaw to takeevidenceon oathor affirmation,butdoesnot

includea courtor a personexercisinga powerconferredon thepersonasajudge,

magistrate,coronerorofficer of a court.

9. Theclausealso providesthatwherea tribunal is takento be a courtfor the

purposes of a Partof the Bill, a referencein sucha Partto ajudge will referalso to a

member of the tribunal.

Clause5: External Territories

10. Thisclauseextendsthe Act to eachexternalTerritory.

Clause6: Act to bindCrown

11. Thisclauseprovidesfor the Crownin all its capacitiesto beboundby theAct.

PART2- AUSTRALIAN SUBPOENAS

Clause7: Application of this Part

12. ‘This clauseappliesPart2 to subpoenasissuedby a federalcourtor a prescribed

S late and Territory court, in any proceedingotherthana criminal proceedingor a

family proceeding.

Clause 8: Serviceof subpoenasin NewZealand

13. This clause authorises, subject to the regulations and any applicable rules of

court, serviceof a subpoenain New Zealand,providedthatleavehasbeengiven under
clause9. Thesubpoenamayrequirethepersonnamedin it to attendto giveevidence
or to produce documentsataplaceeither in Australiaor New Zealand.

Clause 9: Subpoenas not to be served without leave

14. This clause provides that a subpoena may not be served in NewZealandunless

leaveforsuchservicehasbeengiven byajudgeof a superiorcourt. If theproceeding
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is in an inferior court, leavemaybe givenby a judgeof the FederalCourt, or by a

judge of therelevantStateor Territory SupremeCourt.

15. Thefactorsto be takeninto accountby thejudgein determiningwhetherto grant

leaveinclude:

• the significanceof the evidenceto begiven or thedocumentor thing to be

producedby thepersonnamedin the subpoena;and

• whetherit could be obtainedby othermeanswithoutsignificantlygreater

expenseandwith lessinconvenienceto thepersonnamed.

16. Thejudgemustimposea conditionthat the subpoenanot beservedaftera

specified day,andmay imposeotherconditions. Leavecannotbegivenif theperson

namedis less than 18 yearsold.

Clause10: Rowsubpoenasareto be servedin NewZealand

17. Thisclauseprovidesthat,subjectto compliancewith any directionsgiven by the

judgewhengrantingleavefor service,a subpoenamustbe servedin New Zealandin

the same way as it would be in the Stateor Territory where it was issued. Service of

thesubpoenais noteffectiveunlessit is accompaniedby a copy of theordergranting

leaveanda notice in theprescribedform settingout therightsandobligationsof the

personnamedin thesubpoenain relationto thesubpoenaand information about how

to apply to havethesubpoenasetaside.

1 8. Theform of the noticemaybe prescribedeitherby regulationsor by rulesof the

courtof which ajudge gaveleaveto servethesubpoena.If thereis no prescribed

form thecorrespondingform undertheFederalCourtRulesis to beused,with the

necessarymodifications.

Clause11: Expenses

19. Thisclauseprovidesthatserviceof a subpoenais noteffectiveunlessallowances

andtravelling expensesor voucherssufficienttomeetthe person’sreasonable

expensesof complyingwith the subpoenaarepaid or tenderedto the person,eitherat

the timeof serviceor at someotherreasonabletime beforethepersonis requiredto

comply.



Clause12: Subpoenasnot requiringattendance

20. This clauserequiresthata subpoenaonly to producedocumentsor thingsmust

permit thepersonnamedin it to complywith the subpoenaby delivering the

documentsor things to a Registryof the New Zealandugh Courtnot less than 10

daysbeforethedate on which the documentsor thingsare requiredin the courtthat

issuedthesubpoena.New Zealandlaw will providefor thedocumentsor thingsto be

sentto thatcourt.

Clause13: Applicationsto setsubpoenasaside

21. Thisclauseprovidesthat the personnamedin the subpoenamayapply to haveit

set aside. Theapplicationmustbe madeto thecourtof which ajudgegaveleaveto

serve the subpoena,andmustcontainthe applicant’saddressfor service,which may

he in either Australia or NewZealand. Documents in the proceedings may be served

on the applicant by leaving them at, or faxing or sending them by post to, that address.

22. Theapplicationmustbelodgedwith theRegistrarof thecourt. It maybe lodged

by facsimile. The Registrarmustcausea copy of the application,andanyaffidavit

settingoutfactson which theapplicantwishesto rely in supportof the application,to

he servedon the solicitoron therecordof thepersonwho appliedfor thesubpoenato

be issuedor, if thereis no solicitoron therecord,on thatperson.

Clause14: Settingasidesubpoenas

23. Thisclauseprovidesthatthecourtmay setasidea subpoena,in wholeor in part.

24. Thecourt mustsetthe subpoenaasideif it requiresthe personnamedin it to

attendat a placein Australia,and thatperson:

doesnothavenecessarytraveldocumentsandcannotreasonablyobtain them
within the timeforcompliancewith thesubpoena;or

would be liable to bedetainedto servea sentenceif he or shecomplieswith

the subpoena; or

is liable to prosecutionor is being prosecutedfor anoffencein Australia;or

• is liable to the imposition of a penalty incivil proceedingsin Australia,other

than underthe TradePtacricesAct 1974.
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25. Thecourtmustalso setasidea subpoenaif thepersonnamedis subjectto a

-estrictionon his or hermovementsimposedby law or by orderof acourt(for

example,bail, parole,an alternativesentencingorder)that is inconsistentwith his or

hercomplyingwith thesubpoena.

26. Thegroundson which a courtmayset asidea subpoenainclude:

• theevidenceto begivencouldbe obtainedsatisfactorilyby othermeans

without significantlygreaterexpense;

• compliancewould causethepersonhardshipor seriousinconvenience;or

• in thecaseof a subpoenafor production,the documentor thing shouldnotbe

takenoutof NewZealandandsatisfactoryevidenceof thedocumentor thing

canbe given by othermeans.

27. An expeditedprocedureis providedfor hearingan applicationto setasidea

subpoena.If neitherthe applicantnor theperson(if any), atwhoserequestthe

subpoenawas issued,objectsthe courtcandeterminethe applicationwithout a

hearing. lf thereis a hearingit canbe conductedby videolink or telephone. If the

applicantrequestsa hearingeitherby videolink or telephonethehearingmustbe

conductedby videolink or telephone,thechoiceof mediumbeing madeby thecourt.

Clause15: Entitlementto expenses

28. This clauseprovidesthata personwhocomplieswith a subpoenais entitled to be

paid his or herreasonableexpensesof so complying. Paymentmustbemadeby the

person(if any)atwhoserequestthe subpoenawasissued. If thereis no suchperson,

wherethesubpoenawasissuedby a federalcourt, theamountmustbepaid by the

Commonwealthandin anyothercase,by theStateor Territory in which it was issued.

The courtwhich issuedthesubpoenamaymakeordersto ensurepaymentis received.

Clause16: Non-compliancewith subpoenas

29. This clauseprovidesthat if a persondoesnot complywith a subpoena,thecourt

that issuedthe subpoenamay issuea certificateundersealstatingthatleavewasgiven

for serviceof the subpoenain New Zealandby a superiorcourtjudge and that the

personfailed to complywith it.

Clause17: Courts’ otherpowersunaffected

30. Thisclauseprovidesthatnothing in Part2 limits any otherpowerof a court.
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PART3- NEW ZEALAND SUBPOENAS

Clause18: Application of this Part

3!. ThisclauseappliesPart3 (exceptclause23) to a subpoenaissuedin a

proceeding, other than a criminal or a family proceeding, in a New Zealand court, if a

judge of the NewZealandHigh Courthasgiven leave to servethesubpoenain
Australia.

Clause19: Serviceof subpoenasin Australia

32. This clauseprovidesthatsucha subpoenamaybeservedon apersonin Australia

by servingit on him or her, togetherwith a copyof theordermadeby a New Zealand

High Courtjudgegrantingleavefor servicein Australia,anda noticethat setsout the

rights andobligationsof the personand information abouthow to apply to theHigh

Court of New Zealandto havethesubpoenasetaside.

Clause20: Obligation to comply with subpoenas

33. Thisclauseprovidesthat, subjectto any rights to applyto havethesubpoenaset

asideunderNew Zealandlaw, a personservedwith the subpoenain Australiamust

complywith it if:

it wasservedin accordancewith clause19 andNew Zealandlaw;

• the personis atleast18 yearsold; and

atthe timeof service,or atsomeotherreasonabletime beforethepersonis

requiredto comply with thesubpoena,allowancesandtravelling expenses

sufficientto meettheperson’sreasonableexpensesof complyingarepaidor

tenderedto the person.

Clause21: Non-compliancewith subpoenas

34. This clauseprovidesthata personwho fails to comply with a NewZealand

subpoenais takento be in contemptof theFederalCourtof Australiaunlesshe or she

canestablishthat the failure to complyshouldbeexcused.

35, In decidingwhetherthe failure shouldbeexcusedtheFederalCourt mayhave

regardto mattersnot madeknownto theNew ZealandHigh Court whichare likely, if

they hadbeenknown, to haveled theHigh Courtto setasidethesubpoena,provided

that thefailure to makefactsknown to theHigh Courtwasnottheperson’sfault or
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shouldbeexcused.TheFederalCourtmay alsohaveregardto othermattersto which

it would have had regard if it had issuedthesubpoena.

36. A certificateundersealof the New Zealandcourtthat issuedthesubpoena

statingthat leaveto servethe subpoenain Australiawasgiven by a High Courtjudge

nod that thepersonfailed to complywith thesubpoenais evidenceof contraventionof

clause20. Findingsof factmadeby theNewZealandHigh Courton anapplicationto

setasidethesubpoenacannotbechallengedunlesstheNewZealandHigh Courtwas

deliberatelymisledin making thosefindings.

Clause22: Documentsetc. for transmissionto a NewZealandcourt

37. Thisclauseprovidesthat theFederalCourtandprescribedStateor Territory

courtsmayreceivedocumentsor thingsrequiredby a NewZealandsubpoenafor

production. The Registrarof a court at which sucha documentor thingis lodgedmust

arrangefor theRegistrarof thecourtthatissuedthesubpoenato be informedof the

lodgmentby fax or similarmeansandfor thedocumentor thingto besent to that

court,as soonaspracticable.

Clause23: Otherpowersto servesubpoenasunaffected

38. ThisclauseprovidesthatanypowerunderNew Zealandlaw to servea subpoena

on a New Zealandcitizen in Australiais notaffectedby Part3.

PART 4~USEOFVIDEO LINKS ORTELEPHONES

iN AUSTRALIAN PROCEEDINGS

Clause24: Application of this Part

39. ThisclauseappliesPart4 to proceedingsin federalcourtsandprescribedState

andTerritory courts.

Clause25: Australiancourtsmay takeevidenceetc.from NewZealand

40. Thisclauseauthorisesa federalcourtor a prescribedStateandTerritory courtto

takeevidenceandreceivesubmissionsby videolink and telephonefrom NewZealand

in any civil or criminal proceeding.
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41. The court can not directthatevidencebetakenor a submission received in these

ways unless it is satisfied that the necessary facilities areavailable or can be provided,

and that the evidence can moreconvenientlybe given, or the submission more

conveniently made, from NewZealand.

42. In connectionwith takingevidenceor receivingsubmissionsin suchwaysthe

court mayexercisein New Zealandall its powersthatNew Zealandlaw permitsit to

exercise in New Zealand. NewZealandlaw will enablethecourt to exercisein New

Zealand powers similar to those which this Bill enables a New Zealand court to

exercise in Australia.

Clause26: Taking evidenceby videolink

43. This clause provides that evidence is not to be given or a subthission made by

video link unless the place where the court is sitting and the place where the evidence

is to begiven or submissionmadeareeachequippedwith video facilities thatenable

the persons in each place to see and hear each other.

Clause 27: Taking evidence by telephone

44. This clause provides that evidence is not to be given or a submission made by

telephone unless the place where the court is sitting and the place where the evidence

is to begiven or submissionmadeareeachequippedwith telephoneconference

facilities thatenablethepersonsin eachplaceto heareachother.

Clause 28: Expenses

45. This clause authorises the court to makeordersfor thepaymentof expenses

incurred in connection with taking evidence or making submissions by telephone or

video link.

46. It further provides that where a Commonwealth tribunal is prescribed in

regulations under subclause 4(1)forthe purposesof Part4 of the Bill, those

regulations may also provide that the tribunal may not make an order under clause 28

againsta personotherthan theCommonwealth.Thisprovisionwill enableregulations

to ensure that clause 28 applies consistently with the general approach in

Commonwealthtribunalsin which ordersfor paymentof expensesmayonly bemade

against the Commonwealth.
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Clause 29: New Zealand counsel entitled to practise in Australia during video links

etc.

47. Thisclauseconferson a personentitled to practiseasabarrister,solicitoror both
beforetheHigh Courtof NewZealanda right to practiseas a barrister,solicitor or

both in an Australian proceeding in relation to the taking of evidence or the making of

submissionsby video link or telephonefrom New Zealand.

PARTS- USEOFVIDEO LINKS ORTELEPHONES

IN NEW ZEALAND PROCEEDINGS

Clause30: New Zealandcourtsmay take evidenceetc. fromAustralia

48. This clause authorises a New Zealand court to take evidence or receive

submissions from a person in Australia by video link or telephone.

Clause3]: Powersof NewZealandcourts

49. Thisclauseauthorisesa NewZealandcourtto exerciseanyof its powers,except

its powers to punish a person for contempt or to enforce its judgments or process, in

relation to receiving evidence or submissions by video link or telephone from

Australia.

50. Underthe clausethelaws of New Zealandthatapply to theproceedingin New

Zealandalsoapply to the practiceandprocedureof thecourtin taking evidenceand

receivingsubmissionsby videolink or telephonefrom Australia.

Clause32: Ordersmadeby New Zealandcourts

5!. This clause provides that, without limiting the operation of clause 31, a New
Zealandcourt may(whentakingevidenceorreceivingsubmissionsby videolink or

telephone):

• direct that the proceeding or part of it beconductedor continuedin private;

• requirea personto leavetheplacein Australiawhereevidenceis being or

will be given or submissions arebeingor will bemade;and

• prohibitor restrictthepublicationof evidenceorthe nameof anypartyor

witness.
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Clause 33: Enforcement of orders

52. This clause imposes an obligation to comply with an order made under clause 32.

Subjectto the FederalCourtRules,suchanordermaybe enforced by a Federal Court

judge,asif it hadbeenmadeby theFederalCourt. A personwho contravenesan

order is takento bein contemptof the FederalCourt, unlesshe or sheestablishesthe

failure should be excused.

Clause34: Privileges,protectionandimmunity of participantsin New Zealand

proceedings

53. This clause confers the same protections on participantsin New Zealand

proceedings, in relation to the taking of evidence or receiving of submissions by video

link or telephonefrom a personin Australia,as participantshavein proceedings

beforetheFederalCourt.

Clause35: New ZealandCourtsmayadministeroathin Australia

54. Thisclauseauthorisesa New Zealandcourtto administeran oathor affirmation

to a witness in Australia for the purpose of obtaining evidence by video link or

telephone.Section35 of the CrimesAct 1914,which relatesto falseevidence,is

appliedby theclauseto evidencegivenundersuchan oath or affirmation.

Clause 36: Assistance to New Zealand courts

55. This clauseauthorisesan officer of theFederalCourt,the Family Courtof

Australiaor a prescribedStateor Territorycourtto bepresent,at therequestof a New

Zealandcourt, at theplacewherea witnessis giving evidenceby video link and

telephoneand to facilitatetheproceedingas directedby the court.

Clause 37: Contempt of NewZealand courts

56. This clausecreatesoffences,eachpunishableby 3 monthsimprisonment,relating

to conduct while evidence is being given or a submission is being made in Australia,

by video link or telephone.Theoffencesconcernassault,threats,intimidationor

wilful insult of personsinvolved in theproceedings,wilful interruptionor obstruction

of the proceedings, andwilful andunlawfuldisobedienceof acourtorder.
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PART6- EVIDENCEOF CERTAIN NEW ZEALANDMAflERS

Clause38: Applicationof this Part

57. ThisclauseappliesPart6 to all proceedingsin an Australiancourt. Forthe

purposes of this Part ‘court’ meansa federal,StateorTerritory courtora personor

body authorisedby Australian law or by theconsentof thepartiesto hear,receiveor

examineevidence.

Clause39: Faxes

58. Thisclauseprovidesthatsubjectto any Rulesof Court,Part6 appliesto a fax of

a documentin the samewayas it appliesto the original of the document,whetheror

notthe original is itself acopyor extract.

Clause40: Mattersof law

59. Thisclausemakesit unnecessaryto tenderevidenceabouttheprovisionsand

commencementof New Zealandlaws,Proclamationsandordersmadeby the

Governor-Generalof NewZealandundera New ZealandAct andlegislative

instrumentsunderNew ZealandActs which mustbepublishedor notified in theNew

ZealandGazette.

Clause41: Evidenceof New Zealandofficial instruments

60. This clauseprovidesthatevidenceof an official instrumentmadeby the

Governor-Generalin Council of NewZealandmaybe given by producinga copyor

extractpurportingto havebeencertifiedto bea truecopy or extract by the Clerk of the

ExecutiveCouncilof New Zealand.Evidenceof official instrumentsissuedby the

New Zealand Governor-General or under the authority of a NewZealand Minister

may begiven by producinga copyorextractpurportingto havebeencertified asa

truecopyor extractby a NewZealandMinister.

Clause42: Evidenceof NewZealandactsof state

61. Thisclauseenablesevidenceof a treatyor otheractof stateof NewZealand to

he given by producing:

• a copy that purports to be sealed with the seal of New Zealand or that is

provedto be anexaminedcopy;
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a bookor pamphletthat containsthetreatyor actof stateandpurportsto

havebeenprinted by theNew ZealandGovernmentor is admissiblein New

Zealandcourtsas evidenceof suchtreatiesor actsof state;

a bookor otherpublicationthatcontainsthe treatyor actof stateand

appearsto be a reliablesourceof information;or

a document that purports to be a copy of the treatyor act of state, and bears

a certificateby the person who has custody of the original, statingit is a

true copy.

Clause43: Evidenceof public documentsadmissiblein NewZealandunderNew

ZealandActs

62. Thisclauseprovidesthatwherea public documentis admissiblein evidencein

New Zealand under a New Zealand Act, the document is admissible to the same extent

and for thesamepurposeif it purportsto besealed,stamped,signed, signed and sealed

or signed and stampedin accordance with the NewZealand Act. A certified copy of,

or extract from, such a document is also admissible.

Clause 44: Evidence of other New Zealand public documents

63. This clauseprovidesthatwhereapublic documentis admissiblein evidencein
NewZealandwithoutproofof theseal,stampor signaturethatauthenticatesit, or of

the judicial or official character of the person who appears to have signed it, the

documentis admissibleto the sameextentandfor thesamepurposewithout such

proof.

Clause 45: Evidence of NewZealand documents of a public nature

64. This clauseenablesa NewZealanddocument,which is of sucha public natureas

to be admissiblein evidencein NewZealandon its mereproductionfrom proper

custody,to beprovedby anexaminedcopy or extract,or acopyor extractpurporting

to be certified asa truecopy or extractby a New Zealandofficer who certifies thathe

or shehascustodyof it.

Clause46: Partnot to derogate from existingAustralianlaws

65. This clauseprovidesthatPart6doesnotaffectanyothermeansof giving

evidenceof themattersreferredin thePartunderanyotherAustralianlaw.
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PART7- MISCELLANEOUS

Clause47: Applicationof theForeignJudgmentsAct 1991

66. This clause applies to an order madeby a NewZealand court, under the New

Zealandlegislation reciprocal to this Bill, for the payment of expenses incurred by a

witness in complyingwith a subpoenaservedon thewitnessin Australiain

accordance with Part3 of this Bill or in connectionwith takingevidenceor receiving

submissions by video link or telephone from Australia under PartS of this Bill.

67. The clause provides that the ForeignJudgmentsAct 1991 will apply, with

modifications,to suchanorderto ensurethat it will beenforceableby registration

underthat Act.

Clause 48: Rules of court

68. This clause empowers rule makingauthoritiesto makerules of court. The rules

mustnotbe inconsistent with theAct or regulationsmadeunderit.

69. Whereno rulesor regulationshavebeenmadeto regulatepracticeor procedure

in a courtin relation to a matterunderthis Act, theFederalCourt Rulesare to apply,

with necessarymodificationsand subject to anydirectionof the court.

Clause 49: Regulations

70. This clauseenablestheGovernor-Generalto makeregulations.However,the

Governorof a State,theChiefMinisterof theAustralianCapitalTerritory or the

Administratorof a Territory mustmakea writtenrequestbeforetheGovernor-General

may makeregulationsspecifyingacourtof the Stateor Territory for thepurposesof

receivingdocumentspursuantto a NewZealandsubpoenaor of providingassistance

to New Zealandcourtstaking evidenceby videolink or telephonefrom Australia.


