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ELECTORAL AND REFERENDUMAMENDMENT BILL 1991

I
OUTLINE

In May 1989 the JointStandingCommitteeon Electoral Matters(JSC)presentedits Report
No. 3, which flowed from its Inquiry into theConductof the 1987FederalElectionand the
1988Referendums.

A numberof the recommendationsmadeby theJSCin its Reporthavealready beenput into
effect administrativelyor by regulation,andsomeotherswere enactedin the Electoraland
RcferendwnAmendmentAct 1989.

This legislation amends the CommonwealthElectoral Act 1918 and the Referendum
(MachineryProvisions)Act 1984 to give effect to the remainingrecommendationsmadein
the JSC’s ReportNo. 3 which havebeenacceptedby the Government. It also includes a
numberof minoramendmentstheneedfor which hasbecomeapparentsincethe Committee
reported.

Themajorprovisionsof the Bill aredesignedto:

• enable the streamlinedprocessingof electoral enrolmentforms in cases where
enrolmentis claimedfora Subdivisionforwhich theclaimantis alreadyenrolled;

• provide that the addressof a candidatewho hasa silent enrolmentneednot be
publicly announcedatthecloseof nominations;

• give Senatorsand membersof the Houseof Representativesa choiceof recording
eithertheir enrolled addressor place of residencewhencompletinga nomination
form;

• enablethe RegisteredOfficeror a DeputyRegisteredOfficer of aregisteredparty to
lodge the nominationsof all of the party’s endorsedHouse of Representatives
candidatesin a Stateor Tethtorywith theAustralianElectoralOfficer for the Stateor
Tenitory,up to48 hoursbeforethecloseof nominadons;

• provide that a nomination may be madeby way of facsimile, provided that the
candidate’sdepositis receivedprior tothecloseof nominations;

• requirecandidates,when completinga nominationform, to specifyhow theybecame
Australiancitizens(ie by birth, by naturalisation,or by othermeanstobe specifiedby
thecandidate);

• provide that any personwho makesa claim in a nominationform which is falseor
misleadingin a materialrespectshall be guilty of an offence,for which the penalty
will bea fine of $3 000or imprisonmentfor6 monthsor both;

• ensure that the addressesof “silent’t electors will not be disclosed to persons
inspectingpostalvote applications;

• enable licensed premisesto be usedas a polling booth subject to the Electoral
Commissionerdeclaringin writing that he is satisfiedthatduring the hoursof polling
attheelectionorreferendum:

— no alcoholwill be soldorconsumedon that part of the premisesto be usedfor 4
polling;
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— the part of the premisesto be usedfor polling will be segregatedfrom areas
wherealcoholis beingsoldor consumed;and

— voters will have accessto the part of the premisesto be used for polling,
which doesnot involve passagethroughan areawherealcohol is beingsoldor
consumed.

enablethenameof an incumbentSenatorwho haslodgeda voting ticket to be printed
above the heavy black line on the Senateballot paper along with the word
“Independent”;

provide that personswho live within 20 kilometresof a specified place at which
mobile polling will be conductedwill no longer be eligible to registeras general
postal voterson the basisof the distanceof their placeof residencefrom a polling
place;

provide for the conductof a secondpreliminary scrutiny of all declarationvotes
which arerejectedatthe first preliminaryscrutiny;

clarify theprovisionsrelating to the scrutinyof Senatevotes;

introducean infringementnoticesystemfor the enforcementof compulsoryvoting at
electionsandreferendums,underwhich apparentnon—voterswill be given the option
of payinga penalty,showingcausewhy theyshouldnot beprosecuted,or having the
matterdealtwith in court;

requiretheauthorisationof electoralmaterialdistributedby video;

requirenewspaperadvertisementsappearingas doublepageadvertisementsto carry
authorisationdetails on both pages,unless the advertisementis containedwithin a
box or is printed acrossthe seam of the two pages, in which case only one
authorisationwill havetobeprinted;

modify section 351 of the CommonwealthElectoral Act 1918 so as to enhanceits
enforceability;

providefor the supply of certified lists of votersto Senators,membersof the House
of Representatives,andHouseof Representativescandidates;

provide for a redistributionof electoral boundariesto commencein the Australian
Capital Territory if the Territory’s representationentitiement in the House of
Representativeschanges;and

requirethe Govemor—General’sauthority for the holdingof a poll undera law of the
AustralianCapitalTerritoryon thepollingdayfora federalelectionor referendum.

FINANCIAL IMPACT STATEMENT

The Australian Electoral Commissionestimatesthat the requirement to providecertified lists
of votersto Senatorsand membersof the Houseof Representativeswill cost $205000 at
each generalelection for the Houseof Representativesand separatehalf Senateelection.
The requirementto providecertified lists to Houseof Representativescandidateswill cost‘ $30 000 at eachgeneralelection. The remainingprovisionsof the Bill will give riseneither
to costsnor to savings.
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NOTES ON CLAUSES

PART I - PRELIMINARY

Clause1— Short Title

I. This clause provides for the Act to be cited as the Electoral and Referendum
AmendmentAct 1993.

Clause2— Commencement

2. Thisclauseprovidesthat provisionsrelatingto:

ShortTitte;

Commencement;

Definition of “Principal Act” in Parts2, 3 and4

will commenceon the day on which the Act receivesRoyal Assent. In addition, the
amendmentsmadeto the ElectoralandReferendumAmendmentAct 1989by section40 will
be taken to havecommencedon 30 September1990. The remainingprovisions will
commenceona dayor daysto be fixed by proclamation,with theprovisothatany provisions
that havenotcommencedwithin a periodof 6 monthsbeginningon thedayof Royal Assent
will commenceon the first dayafter theendof that period.

PART2- AMENDMENTS OFTHE COMMONWEALTH ELECTORALACT 1918

Clause3— Principal Act

3. Formal.

Clause4— Interpretation

4. This clause amends subsection 4(1) of the Principal Act to insert definitions of
“facsimile” and “video recording”.
ClauseS—Times at which redistributions areto commence

5. This clausedealswith the commencementof redistributionsof electoralboundaries
in the AustralianCapitalTerritory. Subclause(1) amendssubsection59(7) of the Principal
Act to provide that a redistribution shall be directed in the Australian Capital Territory
forthwith after the making of a determinationundersubsection48(1) of the Principal Act
which results in an alterationof the numberof membersof the Houseof Representativesto
be chosenin the Territory at a generalelection. It also amendsparagraph59(5)(a) of the
Principal Act as a consequenceof an amendmentmadeto section46 of thePrincipal Act by
section44 of theCommonwealthElectoralAmendmentAct1987.

6. Subclause(I) also insertsin section59 of thePrincipal Act newsubsections(9A) and
(913). Thesenew subsectionsare equivalentto provisionsalready in place for State and
NorthernTerritoryredistributions. 4

New subsection59(9A) providesthat if in theperiodbetweenthe first meetingof a
Houseof Representativesand the making of a determinationof Stateand Territory
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representationentitlementsundersubsection48(1) of the PrincipalAct, theElectoral
Commissionforms the view that the determinationwill result in an alterationin the
numberof membersto be chosenin the Australian Capital Territory at a general
election, it can, by Gazettenotice,suspendthe operationof subsection59(7) of the
Principal Act (thus deferringany redistributions)until after the determination. The
purposeof theprovisionis to preventthe initiation of a redistributionon the basisof a
particularrepresentationentitlementwherethat entitlementis likely to change,giving
rise to the needfor afurtherredistribution.

New subsection59(913) provides that where a redistribution is directed in the
AustralianCapitalTerritory becauseof a changein its representationentitlement,any
redistributionalreadyunderwayin theTerritory is terminated.

Clause6— Provisionof Rolls andhabitationindexesto political partiesetc.

7. This clauseinsertsa newsubsection(10A) in section91 of thePrincipal Act tomake
it clearthat the requirementof ihe Electoral Commissionto providecopiesof the latestprint
of the rolls undersection 91 is notaffectedby the new requirementsto provide copiesof
certified lists of votersto candidates,membersandSenators.

Clause7— Insertionof newsections

8. This clauseinserts new sections91C, 91D, and 9lE in the Principal Act. New
section91CrequirestheElectoralCommission,as soonaspracticableafter thecloseof rolls,
to give eachHouseof Representativescandidatea copy of thecertified list of votersfor the
Division which heor sheis contesting.

9. New section91D dealswith the provisionof certified lists of voters to membersof
theHouseof Representatives.

New subsection910(1) providesthat as soon as practicableafter any Houseof
Representativeselection in a Division, the Electoral Commissionmust give the
elected memberfor the Division 3 copies of the certified list of voters for the
Division.

New subsection91D(2)providesthat as soonas practicableaftera Senateelectionin
a State or Territory, the Electoral Commissionmust give to each memberof the
Houseof Representativesfrom the Stateor Territory 3 copiesof the certified list of
votersrelatingto his orherDivision producedfor theelection.

New subsection91D(3) provides that memberswill be entitledonly to 3 certified

lists, not6, if a Senateanda House?~Representativeselectionareheldconcurrently.

10. New section91Edealswith theprovisionof certified lists of votersto Senators.

New subsection91E(1)providesthat assoonas practicableafterany Senateelection
ina StateorTerritory, the ElectoralCommissionmust giveeachSenatorfor the State
or Territory 3 copiesof the certified list of votersfor eachDivision in the Stateor
Territory.

New subsection91E(2) provides that as soon as practicableafter any Houseof
Representativeselectionin a Division, the Electoral Commissionmust give to each
Senatorwho representsthe State or Territory in which the Division is located 3
copiesof thecertifiedlist of votersfor theDivision.

New subsection9lD(3) providesthat Senatorswill be entitledonly to 3 certified lists
for a Division, not 6, if a Senateand a Houseof Representativeselectionare held
concurrently.
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Clause8— Claimsforage17 enrolment

11. Thisclauserecastssubsection100(1)of thePrincipalAct, whichenables17 yearolds
to enrol but not to vote, so as to clarify its intent. The amendmentdoesnot change the
provision’s effect.

Clause9— Action on receipt of claim

12. This clauseamendssection 102 of the Principal Act to provide that wherea person
claims enrolmentfor a Subdivisionfor which he or she is alreadycorrectly enrolled, a
standardacknowledgementof enrolmentwill be sent to the person,rather than a special
notification stating that the personis already correctly enrolled. This will streamlinethe
processingof electoralenrolmentforms.

Clause10—Modeof nomination

13. This clauseinsertsnewsubsections(IA) and (1B) in section166 of thePrincipalAct,
toprovide that a Senatoror memberof the Houseof Representativeswho hasenrolledunder
subsection99(4) of thePrincipalAct for a Subdivisionotherthanthe onein which heor she
livesmay chooseto setout in hisor hernominationeitherhis orherplaceof living or his or
herenrolledaddress.

Clause11 — Repealof sectionandsubstitutionof newsection

14. This clause repeals section 167 of the Principal Act, which specifies to whom
nominationsareto be made,andsubstitutesanewsection167. Theeffectof the amendment
is to provide a newmodeof nominationfor Houseof Representativescandidateswho have
beenendorsedby a registeredpolitical party: new subsection167(3) provides that the
registeredofficer of a registeredpartymay lodge with the AustralianElectoral Officer for a
Stateor Territory the nominationsof all Houseof Representativescandidatesendorsedby
thepartyin the relevantStateor Territory.

15. New subsection 167(4) provides that where candidatesare so nominated, the
AustralianElectoralOfficer must:

as soon as practicablebefore the hour of nomination deliver to the Divisional
ReturningOfficer for any Division for which a candidatehasbeenso nominateda
facsimileof the relevantnominationpaper;

advisethat Divisional RetumingOfficerof the receiptof thecandidate’sdeposit;and

deliverthat depositto theDivisional ReturningOfficer.

Clause12— Repealof sectionandsubstitutionof newsection

16. This clauserepeals section 170 of the Principal Act, dealing with requisites for
nomination, and substitutesa new section 170. The effect of the presentsection 170 is
changedin the following respects.

New paragraph170(1)(c)imposesa newrequirementon acandidateto statein his or
her nomination whether he or she became an Australian citizen by birth, by
naturalizationor by othermeans;andfurther requiresthe candidatein eachcaseto

supplyrelevantparticulars.

1
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Newparagraph170(2)(a):

— explicitly providesfor nominationsto be lodgedby facsimile;and

— provides that nominationsof Houseof Representativescandidatesendorsed
by a registeredparty,madeto the AustralianElectoral Officer by the party’s
registeredofficer, must be receivedat least 48 hours before the close of
nominationsinorderto bevalid.

New paragraph170(2)(c) provides Ehat where a nomination has been made by
facsimile,it will notbe valid unlessthe requireddepositis lodgedwith the officer to
whom the nominationwas made,beforethe relevanttime limit for the receiptof the
nomination.

Clause13—Repealof section andsubstitution of new section

17. This clauserepealssection 176 of the Principal Act, dealingwith the declarationof
nominations,and substitutesa new secdon 176. The effect of the presentsection 176 is
changedin the following respects.

New subsections176(1) and (2) provide that where a Senatoror memberof the
Houseof Representativeshasundernew subsectionl66(1A) or (1 B) of the Principal
Act setout setoutin hisor hernominationhis or herenrolledaddressratherthan his
or her placeof residence,it is that enrolledaddresswhich will be publicly declared
afterthecloseof nominations.

New subsection176(3) providesthat if a candidatehas a “silent” enrolmentunder
section104 of the Principal Act, neitherhis or her place of residencenor his or her
enrolledaddressis to bepubliclydeclaredafter thecloseof nominations.

Clause14—Application for registrationasageneralpostalvoter

is. This clauseamendssubsectionI 84A(2) of the Principal Act to provide that persons
who live within 20 kilometres of any specified place at which mobile polling will be
conductedwill no longer be eligible to registeras generalpostalvoters on the basisof the
distanceof theirplaceof residencefrom a polling place.

Clause15— Inspectionof applications

19. This clauseamendssection 189 of the Principal Act, which requires postal vote
applications to be made available for public inspection. A new subsection189(4)is inserted,
requiring the Divisional Returning Officer to remove from the applications, prior to their
beingmadepublicly available,theaddressof anypersonwho hasa “silent” enrolment.

Clause16— Repealof sections191 and 20011

20. This clauserepealssections 191 and200H of the Principal Act The effect is to

eliminatethe requirementsthat:

the issueof postaland pre—poll votes be notedon the certified lists usedfor polling;

and
if suchnotationsarenotmade,stepsbetakento inform presiding officers of the issue
of postalandpre—poll votes.
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Clause17—Repeal of section and substitution of new section

21. This clauserepealssection205 of thePrincipal Act, dealingwith the useof licensed
premisesaspolling booths,and substitutesa new section205. Underthe new section205,
licensed premiseswill be able to be used as a polling booth subject to the Electoral
Commissionerdeclaringin writing that he is satisfiedthat during the hoursof polling at the
election:

no alcoholwill be sold or consumedon that part of the premises to be used for
polling;

the partof the premisesto be usedfor polling will be segregatedfrom areaswhere
alcoholis beingsoldor consumed;and

voterswill haveaccessto the part of the premisesto beusedfor polling, which does
not involve passagethroughanareawherealcohol is beingsoldor consumed.

Clause18—Printing of Senateballot—papers

22. This clauseamendssection 210 of the Principal Act to provide that wheregrouped
Senatecandidateshavenot specifiedthe orderin which their namesareto appearwithin the
groupon theballotpaper,that orderis to bedeterminedby the doublerandomization’draw
mechanismspecifiedin section213 of thePrincipal Act.

Clause19— Individual voting tickets

23. This clauseamendssection211A of thePrincipalAct soas to enablethe nameof an
incumbentSenatorwho has lodgeda voting ticket to be printed abovethe heavyblack line
on theSenateballotpaperalongwith theword “Independent”.

Clause20—Mobile booths— RemoteDivisions

24. This clause amendssubsection227(4) of the Principal Act so as to empowerthe
Electoral Commission to determine at any time, by notice published in the Gazette, the
placesto be visited for the purposesof mobile polling in remoteDivisions. Thiswill enable
those places to be continuously determined for the purposeof the registrationof general
postalvoterprovisionsasamendedby clause14.

Clause21 — Compulsoryvoting

25. This clauseamendssection 245 of the Principal Act to introducean infringement
notice systemfor the enforcementof compulsoryvoting, underwhich apparentnon—voters
will be given the option of paying a penalty,showing cause why they should not be
prosecuted,or havingthematterdealtwith in court. Recipientsof penaltynoticeswill notbe
obligedto respondto them.

New subsection245(2) requirestheElectoral Commissioner,afterpolling thy at an
election, topreparea list of apparentnon—votersforeachDivision.

• New subsections245(3)and (4) requireeachDivisional ReturningOfficer to senda
penaltynotice to eachelectoron the list, exceptwherehe or she is satisfiedthat a
particular elector is dead, was absent from Australian on polling thy, or was
ineligible to voteattheelection.

NewsubsectionUS(S) specifiesthemattersto becoveredin thepenaltynotice. 4
Newsubsection245(6)requiresa secondpenaltynoticeto be sentwhereno response
hasbeenreceivedto the first penaltynotice within the timespecifiedtherein.
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New subsection245(8)provides that if in responseto a penaltynotice, an elector
paysapenalty of $20, satisfiestheDivisional ReturningOfficer that he or shein fact
voted,or providesthe Divisional ReturningOfficer with a reasonfor failing to vote
which is deemedvalid andsufficient, theelectoris not to beprosecutedfor failing to
vote.

New subsection245(9) providesthat if the Divisional ReturningOfficer does not
acceptan elector’s clalm that he or she voted, or alternativelydoes not regarda
reasonproferredfor failure to voteas valid and sufficient, the elector is to be senta
further notice,giving him or her the option of paying a $20 penaltyor having the
matterdealtwith in Court.

New subsection245(10) providesthat if in responseto a notice sent under new
subsection245(9)an electorpays a penalty of $20, the elector is not to be prosecuted
for failing to vote.

New subsection245(11)makesspecialprovision in relation to responsesto penalty
notices sent to electors who are absent from their placesof living, or who are
physicallyincapacitated.

New subsections245(12) and (13) provide for record keepingby the Divisional
ReturningOfficer in thecourseof theprocess.

New subsection245(14) providesthat without prejudice to other valid and sufficient
reasons,the fact that an electorbelievesit to be part of his or her religious duty to
abstainfrom votingconstitutesavalid andsufficientreasonfor failing tovote.

New subsection 245(15) createsoffencesof failing to vote without a valid and
sufficient reasonfor such failure, and of making a knowingly falseor misleading
statementin responseto a penaltynotice. The maximumspecifiedpenaltyis $50.

Newsubsection245(16) providesthat proceedingsfor an offenceagainstthesection
may only be institutedby theElectoral Commissioneror an officer authorisedby him
or her.

• New subsection245(17) excusesAntarctic electors,eligible overseaselectors and

itinerant electorsfrom compulsoryvoting.

Clause22— Scrutiny of votesin Senateelections

26. This clause amendssection273 of thePrincipal Act, which providesfor the scrutiny

of votes at Senateelections.

Subsection273(13)is replacedby new subsections(13) and (I3AA), and subsection
273(28) is amended. The effect of the amendmentsis to clarify that during the
exclusion of a candidateor candidatesfrom a Senate scrutiny, all ballot papers
receivedby the excludedcandidate or candidatesat a transfervalueof 1 are to be
distributedat a singlecount. This was the intention of the 1987 legislation which
introducedthe “combined transfervalues” scheme,and that intention reflectedthe
views expressedby the Joint SelectCommitteeon Electoral Reform at paragraphs
7.55,7.56 and 7.60of its Reporton The Operationduring the 1984GeneralElection
of the 1983/84Amendmentsto CommonwealthElectoralLegislation.

Subsection273(15)is recastsoas to clarify that a bulk exclusion may be conducted
in lieu of a singleexclusionat any time during the Senatecount, providedthat the
conditionslaid downin subsection273(13A)are satisfied. This was the intention of
the 1987 legislationwhich introducedthe bulk exclusionscheme,and that intention
reflectedtheviews expressedby the Joint SelectCommitteeon Electoral Reformat



-. 10—

paragraphs7.58 and 7.60 of its Reporton The Operationduring the 1984 General
Electionof the1983/84Amendmentsto CommonwealthElectoralLegislation.

Clause23— Declarationof poll andreturnof writs for Houseof Representatives

27. This clauseamendssection 284 of the Principal Act, which provides for the
declarationof thepoii andthe returnof the writs at Houseof Representativeselections,soas
to:

providethat thewrit for the Houseof Representativeselectionsin a Stateor Territory
maybe returnedevenwheretherehasbeena tiedelectionin oneof the Divisions in
theStateor Territory;and

providethat thepreP-conditionfor the return of the writ will be that the poll (in the
caseof a by—election)or all polls other thana tied poll (in the caseof a general
election)havebeendeclared.

Clause24— Printiagandpublicationof electoraladvertisements,noticesetc.

28. Thisclauseamendssection328of thePrincipalAct, to:

requirevideorecordingscontainingelectoralmatterto be authorised;and

providethat an electoraladvertisementwhich extendsovertwo pagesof anewspaper
must carryan authorisationon eachpage;unlessits text is containedwithin a border,
or within lines at the top or sidesor both,or is printed acrossthe seamof the two
pages — in which case the authorisation need only appearat the end of the
advertisement.

Clause25—Repealof section and substitution of newsection

29. This clauserepealssection 331 of the Principal Act, which dealswith headingsto
electoral advertisements,and substitutesa new section 331. The effect is to extendthe
operationof cugentsection331 so that in additionto its currentrequirementsit will provide
that a paid article or paragraphin a newspaperwhich containselectoralmattermust,if it
extendsover two pages,have the heading “advertisement” printed on eachpage; unless its
text is containedwithin a border,or within lines at the top or sidesor both, or is printed
acrossthe seamof the two pages— in which casethe headingneedonly be printed on one
page.

Clause26— Otheroffencesrelatingto ballot—papersetc.

30. This clausecreatesa new offencerelating to the provisionof false or misleading
information in nominationforms. Subclause(1) insertsin section339 of thePrincipal Act
newsubsections(3), (4) and(5).

New subsection339(3)prohibitsacandidate,knowinglyorotherwise,from;

— making in his or her nominationa statementthat is falseor misleadingin a

materialpanicnlaror

— omitting from a statementin his or her nominationform any matteror thing

withoutwhich the statementismisleadingina materialparticular.

Theprescribedpenaltyis imprisonmentfor up to 6 months.

New subsection339(4)provides for there to be a defenceto a prosecutionfor a
breachof new subsection339(3)wherethe candidatedid not know, andcould not
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reasonablybe expectedto haveknown, that she statementto which theprosecution
relateswasfalseor misleading.

New subsection339(5) provides that in section 339, a referenceto a nomination
paperis to includea referenceto afacsimileof anominationpaper.

31. Subclause(2) is a transitional provision to ensure that any prosecutionsunder
paragraph339(l)(k) underwayat the time theclausecommenceswill not beaffectedby its
commencement.

Clause27—Publication of matter regardingcandidates

32. Thisclauseamendssection351 of the Principal Act. A new subsection351(5) is
insertedto providethat for the purposesof the section.a personwhosenameis printed on
anymatterasits authoriserwill bedeemedto havepublishedit, in the absenceof evidenceto
the contrary. This closesa loopholein the currentprovision,underwhich the authorisation
details shown on the matter are, for the purposesof a prosecutionfor an offenceagainst
section351,regardedasno more thandocumentaryhearsay—therebyrenderingthe provision
unenfomeable.

Clause28—Immaterialerrorsnot to vitiateelection

33. Thisclauseamendssection365 of the PrincipalAct to ensurethat an electioncannot
be declaredvoid on the basis of any delay in the provisionof certified lists of voters to
candidates.

Clause29—Repealof section andsubstitutionof newsection

34. This clauserepealssection 369 of the Principal Act, which provides for copiesof
petitionslodgedwith and ordersmadeby the Court of DisputedReturnsto be sent to the
House affected, and substitutes a new section369. The effect is to impose a new
requirementon theRegistrarof theHigh Court,after the trial of a petitionrelatingto a House
of Representativeselection,to provideto the issuerof the writ (theGovernor—Generalor the
Speaker,as the caserequires)a copy of the order made by the Court in relation to the
petition.

Clause 30— No Statereferendum or voteto be heldon polling day

35. This clauseamendssection 394 of thePrincipal Act so that in future theGovernor—
General’sauthority will be requiredfor the holding of a poll undera law of theAustralian
CapitalTerritoryon thepolling day fora federalelectionorreferendum.

Clause31—Amendmentsof Schedule3

36. This clauseamendsSchedule3 of thePrincipal Act, which specifiesthe rules for the
conductof apreliminaryscrutinyof declarationvotes. Theamendmentsmadeby paragraphs) (a) and (c) to (h) of the clauseare designedto provide fbr the conduct of a second
preliminaryscrutinyof declarationvotes which are rejectedat the first preliminaryscrutiny,
Theamendmentsmadeby paragraph(b) of theclauseare designedto ensurethat a pre—poll
votewhich hasnotbeenwitnessedby the issuingofficer as requiredby section200Eof the
PrincipalAct can still be countedif arecordwas madeof the its issueundersection200Gof
the Principal Act, or failing that, if the Divisional ReturningOfficer is satisfiedthat it was
properlyissued.

Clause32— Minor amendments

37. This clauseprovidesfor the minor amendmentssetout in ScheduleI to be madeto
thePrincipalAct.
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PART 3-AMENDMENTS OF THE REFERENDUM (MACHINERY PROVISIONS)

ACT 1984 - 4
Clause33 — Principal Act

38. Formal.

Clause34— Interpretation

39. This clause amends subsection 3(1) of the Principal Act to insert a definition of

“video recording”.

Clause35—Repealof sectionandsubstitutionof newsection

40. This clauserepealssection 21 of the Principal Act, dealing with the useof licensed
premisesas polling booths,andsubstitutesa new section 21. Underthe new section21,
licensedpremiseswill be able to be used as a polling booth subject to the Electoral
Commissionerdeclaringin writing that he is satisfiedthat during the hoursof voting at the
referendum:

• no alcohol will be sold or consumedon that part of the premisesto be used for
polling;

• the partof the premisesto be usedfor polling will be segregatedfront areaswhere
alcoholis beingsoldorconsumed;and

• voterswill haveaccessto the part of the premisesto be usedfor polling, which does
notinvolvepassagethroughanareawherealcohol is being soldor consumed.

Clause36 — Compulsoryvoting

41. This clauseamendssection 45 of the Principal Act to introducean infringement
notice system for the enforcementof compulsoryvoting, underwhich apparentnon—voters
will be given the option of paying a penalty, showing causewhy they should not be
prosecuted,or havingthematterdealtwith in court. Recipientsof penaltynoticeswill not be
obligedto respondto them.

• New subsection45(2) requiresthe Electoral Commissioner,after voting day at a
referendum,topreparea list of apparentnon—votersforeachDivision.

• New subsections45(3) and (4) requireeach Divisional ReturningOfficer to senda
penalty notice to each elector on the list, except where he or she is satisfied that a
particularelectoris dead,wasabsentfrom Australianon voting day,or wasineligible
tovote atthe referendum.

• New subsection45(5)specifiesthe matters to be coveredin thepenaltynotice.

• New subsection45(6) requiresa secondpenaltynotice to be sent whereno response

hasbeenreceivedtothe first penaltynoticewithin the time specifiedtherein.

• New subsection45(8) providesthat if in responseto a penaltynotice,an electorpays
a penalty of $20, satisfies the Divisional Returning Officer that he or she in fact
voted,or providesthe Divisional Returning Officer with a reasonfor failing to vote
which is deemedvalid and sufficient, theelectoris notto beprosecutedfor failing to
vote.
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New subsection45(9) provides that if the Divisional Returning Officer doesnot
acceptan elector’s claim that he or she voted,or alternativelydoes not regarda
reasonproferredfor failure to vote as valid and sufficient, theelector is to be senta
further notice, giving him or her the option of paying a $20 penaltyor having the
matterdealtwith in Court.

New subsection45(10)provides that if in responseto a notice sent under new
subsection45(9) an electorpaysa penaltyof $20, theelector is not to be prosecuted
for failing to vote.

New subsection45(11) makesspecialprovision in relation to responsesto penalty
notices sent to electors who are absentfrom their placesof living, or who arc
physicallyincapacitated.

New subsections45(12) and (13) provide for record keeping by the Divisional
ReturningOfficer in thecourseof theprocess.

New subsection45(14) createsoffencesof failing to vote without a valid and
sufficient reason for such failure, andof making a knowingly falseor misleading
statementin responseto a penaltynotice. Themaximumspecifiedpenaltyis $50.

New subsection45(15) providesthat proceedingsfor an offenceagainstthe section
mayonly be institutedby theElectoralCommissioneror an officer authorisedby him
orher.

New subsection45(16) excusesAntarctic electors,eligible overseaselectors and
itinerantelectorsfrom compulsoryvoting.

Clause37— Inspectionof applications

42. This clauseamendssection 62 of the Principal Act, which requires postal vote
applicationsto he madeavailabtefor public inspection. A new subsection62(4) is inserted,
requiring the Divisional ReturningOfficer to removefrom the applications,prior to their
beingmadepublicly avaitable,the addressof anypersonwhohasa “silent” enrolment.

Clause38—Repealof sectionsMand 73G

43. This clause repeals sections 64 and 73G of the Principal Act. The effect is to

eliminatethe requirementsthat:

the issueof postalandpre—poll votesbe notedon the certified lists usedfor voting;

and
if suchnotationsarenotmade,stepsbe takento inform presidingofficersof the issue
of postalandpre—poll votes.

Clause39—Printing and publication of advertisements,notices etc.

44. Thisclauseamendssection 121 of thePrincipalAct,to:

requirevideo recordingscontainingmatterrelatingto a referendumand intendedor

calculatedto affectthe resultof the referendum,to beauthorised;and

provide that an advertisementrelating to a referendum and intendedor calculatedto
affect the result of the referendum,which extendsover two pagesof a newspaper,
must carryan authorisationon eachpage;unlessits text is containedwithin a border,
or within lines at the top or sidesor both, or is printedacrossthe seamof the two
pages — in which case the authorisation need only appear at the end of the
advertisement,
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Clause40— Repealof sectionandsubstitution of newsection

45. This clause repeals section 124 of the Principal Ac~which dealswith headingsto 4
advertisements,and substitutesa new section 124. The effect is to extend the operationof
currentsection 124 so that in addition to its current requirementsit will provide that a paid
article orparagraphin a newspaperwhich containsmatterintendedorcalculatedtoaffectthe
resultof a referendummust,if it extendsover two pages,havetheheading“advertisement”
printedon eachpage;unlessits text is containedwithin a border,or within linesat the topor
sidesor both,or is printedacrosstheseamof the two pages—in whichcasetheheadingneed
only beprintedon onepage. 4
Clause41 — Insertionof newsection

46. This clause inserts a new section 140A in the Principal Act, providing that in
proceedingsfor an offenceagainstsection45, an avermentby the prosecutoris to beprima
fade evidenceof the matter averred. This provision is required in order to enable the
enforcementof compulsoryvoting.

Clause42— Amendmentsof Schedule4

47. ThisclauseamendsSchedule4 of thePrincipal Act, which specifiesthe rules for the
conductof apreliminaryscrutinyof declarationvotes. Theamendmentsmadeby paragraphs
(a) and (c) to (f) of theclausearedesignedtoprovide for theconductof a secondpreliminary
scrutiny of declarationvotes which are rejected at the first preliminary scrutiny. The
amendmentsmadeby paragraph(b) of thectauseare designedto ensurethat a pre—poll vote
which has not beenwitnessedby the issuing officer as required by section 73D of the
Principal Act canstill be countedif arecordwas madeof the its issueundersection73Fof
the Principal Act, or failing that, if the Divisional ReturningOfficer is satisfiedthat it was
properlyissued.

Clause43— Minor amendments

48. This clauseprovidesfor the minoramendmentssetout in Schedule2 to bemadeto

the Principal Act.

PART 4 - AMENDMENTS OF THE ELECTORAL AND REFERENDUM

AMENDMENT ACT 1989

Clause44 — Principal Act

49. Formal.

Clause45— Amendmentsof Schedule2

50. This clauseprovides for the amendmentsset out in Schedule3 to be made to

Schedule2 of thePrincipalAct. (

a
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SCHEDULES

Schedule1 — Minor amendmentsof theCommonwealthElectoralAct 1918

51. ThePrincipal Act is furtheramended:

Thedefinition of “PermanentHead” is deletedfrom subsection4(1); the term is no
longerusedin theAct.

Subsection30(3) is amendedto provide that an AustralianElectoralOfficer for the
Australian Capital Territory may resign by delivering notice in writing to the
Electoral Commission. Theamendmenteliminatesanunintendedconsequenceof an
amendment which was made in the Electoraland ReferendumAmendmentAct /989
solely toremovegender—specificlanguage.

Subsection44(2A) is amendedtocorrecta typographicalerror.

Subsection93(2) is amendedto delete an incorrect cross—referenceto a deleted

provision.

Subsection96(10)is amendedtoremovegender—specifictanguage.

Subsection 96A(l) is amended to clarify that section 96A only preservesthe
enrolment rights of prisoners who are not subject to a disqualifications from
enrolment setout in section 93.

Subsection104(2)is amendedtoremovegender—specificlanguage.

Subsection118(5)is amendedto clarify that it only appliesto the removalof a name

from theroll pursuantto anobjection.

Subsection120(2) is amendedto correct an incorrect cross—referenceto another

provision.
Subsection120(3)is amendedto provide for personsdeniedregistrationas general
postalvotersto havea right of review,and to correctan incorrectcross—referenceto
anotherprovision.

Paragraph120(4)U) is amendedto correct an incorrect cross—referenceto another
provision.

Subparagraph166(1)(b)(ii) is amendedto deletea redundantword.

Subsection184(3) is amendedto ensure that Divisional Returning Officers can
processpostalvoteapplicationsreceivedfrom overseas.

ParagraphsI 88(l)(a) and 200F(c) areamendedto ensurethat checksas to whether
postalor pm—poll voters are enrolled will be requiredto be madeat the time of the
preliminaryscrutinyof the votes,ratherthanatthe timeof issue.

Subsection229(5) is amendedto correct an incorrect cross—referenceto another
provision.

Paragraph235(l)(c) is omitted. This is consequentialuponthe repealof sections191
and 20011.
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Subsection249(1) is amendedto deletea redundantword.

Subparagraph274(7)(d)(ii) is amendedto removegender—specificlanguage. 4
• Subsection274(9C)is amendedto requireDivisional Returning Officers to advisethe

Electoral Commissioner, rather than the Electoral Commission, of tied House of
Representativeselections. This ensuresconsistencywith the new provisionsfor
retum of writs insertedby clause23.

• Section276 is amendedto remove an incorrect cross—referenceto other provisions,
andtoremovegender—specificlanguage.

• Subsection284(2A) is amendedto require Divisional Returning Officers to send
advice of the result of a House of Representativeselection to the Electoral
Commissionerratherthan the Electoral Commission. This will make the provision
consistentwithsubsection284(3).

• Section 317 is amendedto correcta mistakenamendnientmadeby the Electoraland
ReferendwnAmendmentAct 1989.

• Subsections336(1)and 336(2) are amendedto correcta mistakenamendmentmade
by the Electoral and ReferendumAmendmentAct 1989. The mistakenamendment,
intendedonly to eliminategender—specificlanguage,in factchangedthe senseof the
provision.

• Paragraphs339(1)(a)and 339(l)(b) areamendedto modernizetheirwording.

• Subsections347(3)and347(4)areamendedto removegender—specificlanguage.

• Paragraph2 of Schedule2 is amendedtoclarify its wording.

Schedule2 — Minor amendmentsof theReferendum (Machinery Provisions) Act 1984

52. ThePrincipalAct is furtheramended:

• Subsection30(5) is amendedto correct an incorrect cross—referenceto another
provision.

• Paragraph37(l)(c) is omitted. This is consequentialupon the repealof sections64
and73G.

• Subsections46A(l), (IA) and(8) areamendedto correctanincorrectcross-reference
to anotherprovision.

• Subsection55(3)is amendedto ensurethatDivisional ReturningOfficerscanprocess
postalvote applicationsreceivedfrom overseas, I

• Paragraphs61(l)(a) and 73E(c) are amendedto ensure that checks as to whether
postal or pm—poll voters areenrolledwill be requiredto be madeat the time of the
preliminaryscrutinyof thevotes,ratherthanatthe timeof issue.

Subsections134(3)and 134(4)areamendedto removegender—specificlanguage.

Paragraph2 of Schedule3 is amendedtoclarify its wording. I
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Schedule3 —Amendmentsof Schedule2 to theEtectoratandReferendumAmendment

) Ad 1989

53. Schedule2 of the Electoral and ReferendumAmendmentAct 1989 contained
amendments of various provisions of the CommonwealthElectoral Act 1918 designedto
eliminate gender—specificlanguage. The amendmentssetout in Schedule3 correct a number
of misdescriptions and errors in thoseamendments. Theamendmentssetout in Schedule3‘ will, pursuant to clause 2, be deemedto have been madeon 30 September 1990, the thy on
which the amendmentsset out in Schedule2 of the Electoral and ReferendumAmendment
Act1989cameintoeffect.
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