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ELECTORAL AND REFERENDUMAMENDMENT BILL 1991

OUTLINE

In May 1989the Joint StandingCommitteeon Electoral Matters(JSC)presentedits Report
No. 3, which flowedfrom its Inquiry into theConductof the 1987FederalElection and the
1988Referendums.

A numberof the recommendationsmadeby theJSCin its Reporthavealreadybeenput into
effect administrativelyor by regulation,and someotherswereenactedin the Electoral and
ReferendumAmendmentAct 1989.

This legislation amends the CommonwealthElectoral Act 1918 and the Referendum
(Machinay Provisions)Act 1984 to give effect to the remainingrecommendationsmadein
the JSC’s ReportNo. 3 which havebeenacceptedby the Government. It also includes a
numberof minoramendmentstheneedfor which hasbecomeapparentsincethe Committee
reported.

The majorprovisionsof theBill aredesignedto:

enable the streamlinedprocessingof electoral enrolmentforms in cases where
enrolmentis claimedfora Subdivisionforwhichtheclaimantis alreadyenrolled;

provide that the addressof a candidatewho has a silent enrolmentneednot be
publicly announcedat thecloseof nominations;

• give Senatorsand membersof the Houseof Representativesa choice of recording
either their enrolledaddressor placeof residencewhen completing a nomination
form;

• enablethe RegisteredOfficer or aDeputyRegisteredOfficer of a registeredpartyto
lodge the nominationsof all of the party’s endorsedHouse of Representatives
candidatesin a Stateor Territorywith theAustralianElectoralOfficerfor theStateor
Territory,up to48 hoursbeforethe closeof nominations;

• provide that a nominationmay be made by way of facsimile, provided that the
candidate’sdepositis receivedprior to thecloseof nominations;

• require certain specified “Officers of the Crown” to resign their positions before
nominating;

requirecandidates,whencompletinga nominationform, to specifyhow they became
Australiancitizens(ie by birth, by naturalisation,or by othermeansto be specifiedby
thecandidate);

provide that any personwho makesa claim in a nominationform which is falseor
misleadingin a material respectshall be guilty of an offence,for which the penalty
will bea fine of $3 000 or imprisonmentfor 6 monthsor both;

ensure that the addressesof “silent” electors will not be disclosed to persons
inspectingpostalvoteapplications;

enable licensedpremisesto be usedas a polling booth subject to the Electoral
Commissionerdeclaringin writing that he is satisfiedthat during thehoursof polling
attheelectionorreferendum:
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— no alcohol will besoldor consumedon thatpart of thepremisestobe usedfor
polling;

— thepartof the premisesto be usedfor polling will be segregatedfrom areas
wherealcoholis beingsoldorconsumed;and

— voters will haveaccessio the part of the premisesto be used for polling,
which doesnot involvepassagethroughan areawherealcoholis being soldor
consumeti

enablethenameof an incumbentSenatorwho haslodgeda voting ticket to beprinted
above the heavy black line on the Senate ballot paper along with the word
‘Independent”;

provide that personswho live within 20 kilometres of a specified placeat which
mobile polling will be conductedwill no longer be eligible to registeras general
postalvoterson the basisof the distanceof their placeof residencefrom a polling
place;

provide for the conductof a secondpreliminary scrutiny of all declarationvotes
which arerejectedat the first preliminaryscrutiny;

clarify theprovisionsrelatingto the scrutinyof Senatevotes;

introducean infringementnotice systemfor theenforcementof compulsoryvoting at
electionsandreferendums,underwhich apparentnon—voterswill be given the option
of payinga penalty,showingcausewhy theyshouldnotbe prosecuted,or havingthe
matterdealtwith in court;

• requixethe authorisationof electoralmaterialdistributedby video;

• requirenewspaperadvertisementsappearingasdoublepageadvertisementsto carry
authorisationdetails on both pages,unless the advertisementis containedwithin a
box or is printed across the seam of the two pages, in which case only one
authorisationwill havetobeprinted;

modify section351 of the CommonwealthElectoral Act 1918 50 as to enhanceits
enforceability;

provide for the supplyof certified lists of votersto Senators,membersof the House
of Representatives,andHouseof Representativescandidates;

provide for a redistributionof electoral boundariesto commencein the Australian
Capital Territory if the Territory’s representationentitlement in the House of
Representativeschanges;and

requirethe Governor—General’sauthorityfor the holdingofa poll undera law of the
AustralianCapitalTerritory onthe pollingdayfor a federalelectionorreferendum.

FINANCIAL IMPACT STATEMENT

TheAustralianElectoralCommissionestimatesthatthe requirementto providecertiftedlists
of votersto Senatorsand membersof the Houseof Representativeswill cost $205000 at
eachgeneralelectionfor the Houseof Representativesand separatehalf Senateelection.
Therequirementto providecertified lists to Houseof Representativescandidateswill cost
$30 000 at each generalelection. Theremainingprovisionsof the Bill will give riseneither
tocostsnor to savings.
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NOTESON CLAUSES

PART 1- PRELIMINARY

ClauseI — Short Title

1, This clause provides for the Act to be cited as the Electoral and Referendum
AmendmentAct 1991.

Clause2 — Commencement

2. Thisclauseprovidesthatprovisionsrelatingto:

• ShortTitle;

• Commencement;

• Definition of ‘Principal Act” in Parts2, 3 and4

will commenceon the day on which the Act receivesRoyal Assent. In addition, the
amendmentsmadeto the ElectoralandReferendumAmendmentAct 1989 by section40 will
be taken to havecommencedon 30 September1990. The remaining provisions will
commenceona day ordays to be fixedby proclamation,with theprovisothat anyprovisions
that havenotcommencedwithin a periodof 6 monthsbeginningon theday of Royal Assent
will commenceon the first dayaftertheendof that period.

PART 2- AMENDMENTS OF THE COMMONWEALTH ELECTORAL ACT 1918

Clause3— Principal Act

3. Formal.

Clause4— Interpretation

4. This clauseamendssubsection4(1) of the Principal Act to insert definitions of

“facsimile”, “Officer of theCrown” and“videorecording”.

Clause5— Timesat which redistributionsareto commence

5. This clausedealswith the commencementof redisiributionsof electoralboundaries
in the AustralianCapitalTerritory. Subclause(I) amendssubsection59(7) of the Principal
Act to provide that a redistributionshall be directedin the Ausiralian Capital Territory
forthwith after the making of a determinationundersubsection48(1) of the Principal Act
which results in an alterationof thenumberof membersof the Houseof Representativesto
be chosenin the Territory at a generalelection, it also amendsparagraph59(5)(a) of the
Principal Act as a consequenceof an amendmentmadeto section 46 of the Principal Act by
section44 of theCommonwealthElectoralAmendmentAct 1987.

6. Subclause(1) also inserts in section59 of the Principal Act new subsections(9A) and
(9B). Thesenew subsectionsare equivalentto provisionsalready in place for State and
NorthemTerritory redistributions.

New subsection59(9A) providesthat if in the periodbetweenthe first meetingof a
Houseof Representativesand the making of a determinationof State and Territory
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representationentitlementsundersubsection48(1) of thePrincipal Act, the Electoral
Commissionforms the view that the determinationwill resultin an alterationin the
numberof membersto be chosenin the Australian Capital Territory at a general
election, it can,by Gazettenotice, suspendthe operationof subsection59(7) of the
Principal Act (thus deferringany redistributions)until after the determination. The
purposeof theprovisionis to preventthe initiation of a redistributionon thebasisof a
particularrepresentationentitlementwherethat entitiementis likely to change,giving
riseto theneedfor afurther redistribution.

New subsection59(98) provides that where a redistribution is directed in the
AustralianCapitalTerritory becauseof a changeiii its representationentitlement,any
redistributionalreadyunderwayin theTerritory is terminated.

Clause6— Provisionof Rolls andhabitationindexesto political partiesetc.

7. This clauseinsertsanewsubsection(lOA) in section91 of thePrincipal Act to make
it clearthat the requirementof theElectoral Commissionto providecopiesof the latestprint
of the rolls undersection 91 is not affectedby the new requirementsto providecopiesof
certified listsof votersto candidates,membersandSenators.

Clause7—Insertionof newsections

8. This clauseinserts new sections 91C, 91D, and 91E in the Principal Act. New
section9lC requirestheElectoralCommission,as soonaspracticableafterthe closeof rolls,
to give eachHouseof Representativescandidatea copy of thecertified list of votersfor the
Division which heor sheis contesting.

9. New section9tD dealswith the provisionof certified lists of votersto membersof
theHouseof Representatives.

New subsection91D(l) provides that as soon as practicableafter any Houseof
Representativeselection in a Division, the Electoral Commissionmust give the
elected memberfor the Division 3 copiesof the certified list of voters for the
Division.

New subsection9lD(2) providesthat assoonaspracticableafter a Senateelectionin
a State or Territory, the Electoral Commissionmust give to each memberof the
Houseof Representativesfrom the Stateor Territory 3 copiesof the certified list of
votersrelating tohisorherDivision producedfor theelection.

New subsection91D(3) provides that memberswill be entitled only to 3 certified
lists,not6, if aSenateanda Houseof Representativeselectionareheldconcurrendy.

10. Newsection9lE dealswith theprovisionof certified lists of votersto Senators.

New subsection91E(l) providesthat as soonaspracticableafterany Senateelection
in a StateorTerritory, theElectoral Commissionmustgive eachSenatorfor the State
or Territory 3 copiesof the certified list of votersfor eachDivision in the Stateor
Territory.

New subsection91E(2) provides that as soon as practicableafter any House of
Representativeselectionin a Division, the Electoral Commissionmustgive to each
Senatorwho representsthe State or Territory in which the Division is located3
copiesof the certified list of votersfor theDivision.

Newsubsection91D(3)providesthat Senatorswill be entitledonly to 3 certified lists
for a Division, not 6, if a Senateanda Houseof Representativeselectionare held
concurrently.
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Clause8— Claims for age 17 enrolment

11. This clauserecastssubsection100(1)of the Principal Act, which enables17 year aids
to enrol but not to vote, so as to clarify its intent. The amendment doesnot change the
provision’s effect.

Clause9— Action on receipt of claim

12. This clause amendssection 102 of the Principal Act to provide that where a person
claims enrolment for a Subdivision for which he or she is already correctly enrolled, a
standardacknowledgementof enrolment will be sent to the person, rather than a special
notification stating that the personis already correctly enrolled. This will streamlinethe
processingof electoral enrolment forms.

Clause10— Insertionof newsection

13. This clause inserts a new section IMA in the Principal Act, which provides that
‘Officers of the Crown’ are incapable of being nominated for election to the Senateor the
Houseof Representatives.This will to someextentclarify the positionof personswho in the
past have beenunsure whether or not they may have beendisqualified from nomination by
section44 of the Constitution.

Clause11 — Mode of nomination

14. This clauseinserts new subsections(1A) and (1B) in section166 of the Principal Act,
to provide that a Senatoror member of theHouse of Representativeswho hasenrolled under
subsection99(4) of the Principal Act for a Subdivision other than the one in which he or she
livesmay chooseto setout in his or her nomination eitherhis or herplaceof living or his or
her enrolled address.

Clause12— Repealof sectionand substitution of newsection

15. This clause repeals section 167 of the Principal Act, which specifies to whom
nominations are to be made,and substitutesa new section 167. The effectof the amendment
is to provide a new mode of nomination for House of Representativescandidateswho have
been endorsed by a registeredpolitical party: new subsection 167(3) provides that the
registeredofficer of a registeredpartymay lodge with the Australian Electoral Officer for a
State or Territory the nominations of all House of Representativescandidatesendorsedby
the party in the relevant Stateor Territory.

16. New subsection 167(4) provides that where candidatesare so nominated, the
AustralianElectoralOfficer must:

• as soon as practicablebefore the hour of nomination deliver to the Divisional
ReturningOfficer for any Division for which a candidatehas beenso nominateda
facsimileof therelevantnominationpaper;

• advisethat Divisional Returning Officer of the receipt of the candidate’sdeposit;and

• deliver that depositto the Divisional Returning Officer.

Clause13— Repealof sectionand substitution of newsection

17. This clause repeals section 170 of the Principal Act, dealing with requisites for
nomination, and substitutes a new section 170. The effect of the present section 170 is
changedin the following respects.
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• Newparagraph170(l)(c) imposesa new requirementon a candidateto statein his or
her nomination whether he or she became an Australian citizen by birth, by
naturalizationor by other means;and further requiresthe candidatein eachcaseto
supplyrelevantparticulars.

Newparagraph170(2)(a):

— explicitly providesfor nominationsto be lodgedby facsimile; and

— providesthat nominationsof Houseof Representativescandidatesendorsed
by a registeredparty, madeto theAustralianElectoralOfficer by the party’s
registeredofficer, must be receivedat least 48 hours before the close of
nominationsinorderto bevalid.

New paragraph170(2)(c) provides that where a nomination has beenmade by
facsimile,it will notbe valid unlessthe requireddepositis lodgedwith theofficer to
whom the nominationwas made,beforethe relevanttime limit for the receiptof the
nomination.

Clause14— Repealof sectionandsubstitutionof newsection

18. This clauserepealssection 176 of the Principal Act, dealingwith thedeclarationof
nominations,andsubstitutesa new section 176. The effect of the presentsection 176 is
changedin the following respects.

New subsections176(1) and (2) provide that where a Senatoror memberof the
Houseof Representativeshasundernew subsection166(lA) or (1B) of the Principal
Act setout setout in hisorhernominationhisor herenrolledaddressratherthan his
or herplaceof residence,it is that enrolledaddresswhich will be publicly declared
alterthecloseof nominations.

New subsection176(3) providesthat if a candidatehas a “silent’ enrolmentunder
section 104 of thePrincipal Act, neitherhis or her placeof residencenor his or her
enrolledaddressis to bepublicly declaredafterthecloseof nominations.

Clause15—Application for registrationasageneralpostalvoter

19. ThisclauseamendssubsectionlS4A(2) of thePrincipal Act to provide that persons
who live within 20 kilometres of any specified place at which mobile polling will be
conductedwill no longer be eligible to registeras generalpostalvoterson the basisof the
distanceof their placeof residencefront apollingplace.

Clause16—Inspectionof applications

20. This clauseamendssection 189 of the Principal Act, which requirespostal vote
applicationstobemadeavailablefor public inspection. A newsubsection189(4) is inserted,
requiring the Divisional ReturningOfficer to removefrom the applications,prior to their
beingmadepublicly available,theaddressof anypersonwhohasa “silent” enrolment.

Clause17— Repealof sections191 and 20011

21. This clauserepealssections 191 and 20011 of the Principal Act. The effect is to

eliminatethe requirementsthat:

the issueof postalandpre—poll votes be notedon thecertified lists usedfor polling;
and
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if suchnotationsarenotmade,stepsbe takento inform presidingofficers of the issue
of postalandpro—poll votes.

Clause18— Repealof sectionandsubstitutionof newsection

22. This clauserepealssection205 of the PrincipalAct, dealingwith theuseof licensed
premisesaspolling booths, and substitutesa new section205. Underthe newsection205,
licensed premiseswill be able to be used as a polling booth subject to the Electoral
Commissionerdeclaringin writing that he is satisfiedthat during the hoursof polling at the
election:

• no alcohol will be sold or consumedon that part of the premisesto he usedfor
polling;

• the part of the premisesto be usedfor polling will be segregatedfrom areaswhere
alcoholis being soldor consumed;and

• voterswill haveaccessto thepartof thepremisesto be usedfor polling, which does
not involvepassagethroughan areawherealcoholis beingsoldorconsumed.

Ctause19—Printingof Senateballot—papers

23. This clauseamendssection 210 of the Principal Act to provide that wheregrouped
Senatecandidateshavenotspecifiedtheorderin which their namesare to appearwithin the
groupon theballotpaper,thatorderis to bedeterminedby the “double randomization”draw
mechanismspecifiedin section213 of thePrincipalAct.

Clause20— Individual voting tickets

24. This clauseamendssection211A of thePrincipalAct soas toenablethe nameof an
incumbentSenatorwho has lodgeda voting ticket to be printed abovethe heavytiack line
on theSenateballotpaperalongwith theword “Independent”.

Clause21 — Mobile booths— RemoteDivisions

25. This clauseamendssubsection227(4) of the Principal Act so as to empower the
Electoral Commissionto determineat any time, by notice publishedin the Gazette, the
placesto be visitedfor the purposesof mobile polling in remoteDivisions. This will enable
thoseplacesto be continuouslydeterminedfor the purposeof the registrationof general
postalvoterprovisionsasamendedby clause15.

Clause22—Compulsoryvoting

26. This clauseamendssection 245 of the Principal Act to introducean infringement
notice systemfor the enforcementof compulsoryvoting, underwhich apparentnon—voters
will be given the option of paying a penalty,showing causewhy they should not be
prosecuted,orhavingthematterdealtwith in court. Recipientsof penaltynoticeswill notbe
obligedtorespondtothem.

• New subsection245(2) requiresthe Electoral Commissioner,alterpolling day at an
election, topreparea list of apparentnon—votersforeachDivision.

New subsections245(3)and (4) requireeachDivisional ReturningOfficer to senda
penalty notice to eachelectoron the list, exceptwhere he or she is satisfied that a
particular elector is dead, was absentfrom Australian on polling day, or was
ineligible to voteattheelection.

Newsubsection245(5)specifiesthe mattersto becoveredin thepenaltynotice.
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New subsection245(6)requiresa secondpenaltynoticeto besentwhereno response
hasbeenreceivedto thefirst penaltynoticewithin the time specifiedtherein.

New subsection245(8)provides that if in responseto a penalty notice, an elector
paysa penaltyof $20, satisfiestheDivisional ReturningOfficer that he or she in fact
voted,or providesthe Divisional ReturningOfficer with a reasonfor failing to vote
which is deemedvalid and sufficient,the electoris not to beprosecutedfor failing to
vote.

New subsection245(9)provides that if the Divisional ReturningOfficer does not
acceptan elector’s claim that he or she voted, or alternativelydoes not regarda
reasonproferredfor failure to vote as valid andsufficient, the electoris to be senta
further notice, giving him or her the option of paying a $20 penaltyor having the
matterdealtwith in Court.

New subsection245(10) provides that if in responseto a notice sent under new
subsection245(9)an electorpaysa penaltyof $20, theelectoris not to beprosecuted
for failing to vote.

New subsection245(11)makesspecialprovisionin relationto responsesto penalty
notices sent to electorswho are absent from their placesof living, or who are
physicallyincapacitated.

New subsections245(12) and (13) provide for record keepingby the Divisional
ReturningOfficerin thecourseof theprocess.

New subsection245(14)providesthat without prejudiceto othervalid andsufficient
reasons,the fact that an electorbelievesit to be part of his or herreligious duty to
abstainfromvoting constitutesa valid andsufficientreasonfor failing to vote.

New subsection245(15) createsoffences‘of failing to vote without a valid and
sufficient reason for such failure, and of making a knowingly false or misleading
statementin responseto apenaltynotice. The maximumspecifiedpenaltyis $50.

Newsubsection245(16)providesthat proceedingsfor an offenceagainstthesection
mayonly beinstitutedby the ElectoralCommissioneror anofficer authorisedby him
orher.

New subsection245(17) excusesAntarctic electors,eligible overseaselectorsand
itinerantelectorsfrom compulsoryvoting.

Clause23— Scrutinyof votesin Senateelections

27. This clauseamendssection273 of thePrincipal Act, which providesfor thescrutiny

of votesat Senateelections.

• Subsection273(13) is replacedby new subsections(13) and(I3AA), andsubsection
273(28) is amended. The effect of the amendmentsis to clarify that during the
exclusion of a candidateor candidatesfrom a Senatescrutiny, all ballot papers
receivedby the excludedcandidateor candidatesat a transfervalueof 1 are to be
distributedat a singlecount. This was the intentionof the 1987 legislation which
introducedthe “combinedtransfervalues” scheme,and that intention reflectedthe
views expressedby the JointSelectCommitteeon Electoral Reformat paragraphs
7.55, 7.56 and7.60 of its Reporton The Operationduring the 1984GeneralElection
of the 1983/84Amendmentsto CommonwealthElectoralLegislation.

Subsection273(15)is recastso as to clarify that a bulk exclusionmaybe conducted
in lieu of a singleexclusionat any time during the Senatecount,providedthat the
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conditionslaid down in subsection273(13A)are satisfied. This wasthe intention of
the 1987 legislationwhich introducedthe bulk exclusionscheme,andthat intention
reflectedthe views expressedby the JointSelectCommitteeon ElectoralReformat
paragraphs7.58 and 7.60 of its Reporton The Operationduring the 1984 General
Election of the1983/84Amendmentsto CommonwealthElectoralLegislation.

Clause24— Declarationof poll and returnof writs forHouseof Representatives

28. This clauseamends section 284 of the Principal Act, which provides for the
declarationof thepoll and thereturnof the writs at Houseof Representativeselections,soas
to:

• providethat thewrit for theRouseof Representativeselectionsin a Stateor Territory
maybe returnedevenwheretherehasbeena tied electionin oneof the Divisions in
theStateorTerritoiy;and

• provide that the pre—conditionfor the returnof the writ will be that the poll (in the
caseof a by—election)or all polls otherthan a tied poll (in the caseof a general
election)havebeendeclared.

Clause25—Printingandpublicationof electoraladvertisements,noticesetc.

29. Thisclauseamendssection328 of thePrincipalAct, to:

• requirevideorecordingscontainingelectoralmattertobeauthorised and

• providethat anelectoraladvertisementwhich extendsovertwo pagesof a newspaper
mustcarry anauthorisationon eachpage;unlessits text iscontainedwithin a border,
or within lines at the top or sidesor both, or is printed acrossthe seamof the two
pages — in which case the aut)~orisationneed only appearat the end of the
advertisement.

Clause26—Repealof sectionandsubstitutionof newsection

30. This clauserepealssection 331 of the Principal Act, which dealswith headingsto
electoral advertisements,and substitutesa new section 331. The effect is to extend the
operationof culrentsection331 sothat in additionto its currentrequirementsit will provide
that a paid articleor paragraphin a newspaperwhich containselectoralmattermust, if it
extendsovertwo pages,havethe beading‘advertisement”printed on each page;unless its
text is containedwithin a border,or within linesat the top or sidesor both, or is printed
acrossthe seamof the two pages— in which casethe headingneedonly be printed on one
page.

Clause27-UOther offencesrelating to ballot—papers etc.

31. This clausecreatesa new offencerelating to the provisionof false or misleading
information in nominationforms. Subclause(1) insertsin section 339 of thePrincipal Act
newsubsections(3), (4) and (5).

• Newsubsection339(3) prohibitsacandidate,knowinglyorotherwise,from:

— making in his or her nominationa statementthat is falseor misleadingin a

materialparticular or

— omittingfrom a statementin hisor hernominationform any matteror thing

withoutwhichthe statementis misleadingin amaterialparticular.

Theprescribedpenaltyis imprisonmentfor upto 6 months.
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New subsection339(4)provides for there to be a defenceto a prosecutionfor a
breachof new subsection339(2) wherethe candidatedid notknow, andcould not
reasonablybe expectedto haveknown, that the statementto which theprosecution
relateswasfalseormisleading.

New subsection339(5)provides that in section 339, a referenceto a nomination
paperis to include areferencetoa facsimileof a nomination paper.

32. Subclause(2) is a transitional provision to ensure that any prosecutionsunder
paragraph339(1)(k) underwayatthe thne the clausecommenceswill notbe affectedby its
commencement.

Clause28— Publicationof matterregardingcandidates

33. This clauseamendssection351 of the Principal Act. A new subsection351(5) is
insertedto provide that for the purposesof the section,a personwhosenameis printed on
any matterasits authoriserwill bedeemedtohavepublishedit, in theabsenceof evidenceto
the contrary. This closesa loopholein the currentprovision,underwhich the authorisation
details shown on the matter are,for the purposesof a prosecutionfor an offenceagainst
section351,regardedasno morethandocumentaryhearsay—therebyrenderingtheprovision
unenforceable.

Clause29— Immaterialerrorsnottovitiate election

34. Thisclauseamendssection365 of thePrincipal Act to ensurethat an electioncannot
be declaredvoid on the basis of any delay in the provisionof certified lists of voters to
candidates.

Clause34) — Repealof sectionand substitutionof newsection

35. This clauserepealssection 369 of the Principal Act, which providesfor copiesof
petitionslodgedwith and ordersmadeby the Courtof DisputedReturnsto be sent to the
Rouse affected, and substitutes a new section369. The effect is to impose a new
requirementon theRegistrarof theHigh Court, afterthe trial of apetitionrelatingto a House
of Representativeselection, to provide to the issuerof the writ (theGovernor—Qeneralor the
Speaker,as the caserequires) a copy of the order marie by the Court in relation to the
petition.

Clause31 — No Statereferendumor votetobeheld on polling day

36. This clauseamendssection394 of thePrincipal Act so that in future theGovemor—
General’sauthority will be requiredfor the holding of a poll undera law of the Australian
CapitalTerritory on thepolling dayfor afederalelectionorreferendum.

Clause32—Amendmentsof Schedule3

37. This clauseamendsSchedule3 of the PrincipalAct, which specifiesthe rules for the
conductof apreliminaryscrutinyof declarationvotes. Theamendmentsmadeby paragraphs
(a) and (c) to (h) of the clauseare designedto provide for the conductof a second
preliminaryscrutinyof declarationvotes which are rejectedat the first preliminaryscrutiny.
The amendmentsmadeby paragraph(b) of the clauseare designedto ensurethat a pre—poll
votewhich hasnot beenwitnessedby the issuingofficer as requiredby section200E of the
Principal Act canstill be countedif arecordwasmadeof theits issueundersection2000 of
the Principal Act, or failing that, if the Divisional ReturningOfficer is satisfiedthat it was
properlyissued.
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Clause33— Minor amendments

38. This clause provides for the minor amendmentsset out in Schedulel to be made to
the Principal Act.

PART 3-AMENDMENTS OF THE REFERENDUM (MACHINERY PROVISIONS)
ACT 1984

Clause34 — Principal Act

39. Foimal.

Clause35— Interpretation

40. This clause amends subsection 3(1) of the Principal Act to insert a definition of
‘video recording”.

Clause36— Repealof sectionand substitution of newsection

41. This clause repealssection 21 of the Principal Act, dealing with the useof licensed
premises as polling booths, and substitutes a new section 21. Under the new section 21,
licensed premises will be able to be used as a polling booth subject to the Electoral
Commissionerdeclaring in writing that he is satisfied that during the hours of voting at the
referendum:

• no alcohol will be sold or consumedon that part of the premises to be used for
polling;

• the part of the premisesto be usedfor polling will be segregatedfrom areas where
alcohol is beingsold or consumed;and

• voterswill have accessto the partof the premisesto be usedfor polling, which does
not involvepassagethrough an areawherealcohol is being soldor consumed.

Clause37—Compulsory voting

42. This clauseamendssection45 of the Principal Act to introduce an infringement
notice system for the enforcementof compulsory voting, under which apparent non—voters
will be given the option of paying a penalty, showing cause why they should not be
prosecuted,or having the matter dealt with in court. Recipientsof penalty noticeswill not be
obliged to respond to them.

• New subsection 45(2) requires the Electoral Commissioner,after voting day at a
referendum, to prepare a list of apparent non—voters for eachDivision.

o New subsections45(3) and (4) require each Divisional Returning Officer to send a
penaltynotice to eachelectoron the list, exceptwherehe or she is satisfied that a
particular elector is dead, was absentfrom Australian on voting day,or was ineligible
to voteat the referendum.

• Newsubsection45(5) specifiesthe matters to be coveredin the penalty notice.

Newsubsection45(6) requiresa secondpenaltynotice to be sent where no response
hasbeenreceivedto the first penaltynoticewithin the time specifiedtherein.
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New subsection45(8)providesthat if in responseto a penaltynotice,anelectorpays
a penalty of $20, satisfies the Divisional Returning Officer that he or she in fact
voted,or providesthe Divisional ReturningOfficer with a reasonfor failing to vote
which is deemedvalid andsufficient, the electoris not tobe prosecutedfor failing to
vote.

New subsection45(9) provides that if the Divisional Returning Officer does not
acceptan elector’s claim that he or she voted,or alternativelydoes not regarda
reasonproferredfor failure to vote as valid and sufficient, theelector is to be senta
further notice,giving him or her the option of paying a $20 penaltyor having the
matterdealtwith in Court.

New subsection45(10) provides that if in responseto a notice sent under new
subsection45(9) an electorpaysa penaltyof $20, the electoris not to be prosecuted
for failing to vote.

New subsection45(11)makesspecialprovision in relation to responsesto penalty
notices sent to electors who are absentfrom their placesof living, or who are
physicallyincapacitated.

New subsections45(12) and (13) provide for record keepingby the Divisional
ReturningOfficer in thecourseof theprocess.

New subsection 45(14) creates offences of failing to vote without a valid and
sufficient reasonfor such failure, and of making a knowingly falseor misleading
statementin responsetoa penaltynotice. Themaximumspecifiedpenaltyis $50.

New subsection45(15)providesthat proceedingsfor an offenceagainstthe section
mayonly beinstitutedby theElectoralCommissioneror anofficer authorisedby him
or her.

New subsection45(16) excusesAntarctic electors,eligible overseaselectors and
itinerantelectorsfrom compulsoryvoting.

Clause38—Inspectionof applications

43. This clauseamendssection 62 of the Principal Act, which requirespostal vote
applicationsto be madeavailablefor public inspection. A newsubsection62(4) is inserted,
requiring the Divisional Returning Officer to removefrom the applications,prior to their
being madepublicly available,theaddressof anypersonwho hasa “silent” enrolment.

Clause39—Repealof sections64 and71i

44. This clauserepeals sections64 and 73G of the Principal Act. The effect is to

eliminatethe requirementsthat:

the issueof postaland pm—poll votesbe notedon the certified lists usedfor voting;

and

if such notations are not made,stepsbe takento inform presidingofficersof the issue

of postaland pre—poll votes.

Clause40 — Printing and publication of advertisements,noticesetc.

45. This clauseamendssection 121 of the Principal Act, to:

• requirevideo recordings containing matter relating to a referendum and intended or
calculatedto affectthe result of the referendum, to be authorised; and
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provide that an advertisementrelating to a referendumandintendedor calculatedto
affect the result of the referendum,which extendsover two pagesof a newspaper,
must carryan authorisationon eachpage;unlessits text is containedwithin a border,
or within linesat the top or sidesor both, or is printedacrossthe seamof the two
pages - in which case the authorisation need only appearat the end of the
advertisement.

Clause41 - Repealof sectionandsubstitutionof newsection

46. This clauserepealssection 124 of the Principal Act, which dealswith headingsto
advertisements,andsubstitutesa new section124. The effect is to extendthe operationof
currentsection 124 sothat in addition to its currentrequirementsit will provide that a paid
articleorparagraphin a newspaperwhich containsmatterintendedorcalculatedto affectthe
result of a referendummust,if it extendsovertwo pages,havethe heading“advertisement”
printedon eachpage;unlessits text is containedwithin a border,or within lines atthe topor
sidesor both, or is printedacrossthe seamof the two pages- in which casethe headingneed
only beprintedon one page.

Clause42 - Insertionof new section

47. This clauseinserts a new section 140A in the Principal Act, providing that in
proceedingsfor an ofknceagainstsection45, an avermentby the prosecutoris to beprima
facie evidenceof the matteraverred. This provision is required in order to enable the
enforcementof compulsoryvoting.

Clause43 - Amendmentsof Schedule4

48. This clauseamendsSchedule4 of the PrincipalAct, which specifiesthe rules for the
conductof a preliminaryscrutinyof declarationvotes. Theamendmentsmadeby paragraphs
(a) and(c) to(f) of theclausearedesignedto providefor theconductof a secondpreliminary
scrutiny of declarationvotes which are rejectedat the first preliminary scrutiny. The
amendmentsmadeby paragraph(b) of the clauseare designedto ensurethat a pre-poll vote
which has not been witnessedby the issuing officer as required by section 73D of the
Principal Act canstill be countedif a recordwas madeof the its issueundersection73F of
the Principal Act, or failing that, if the Divisional ReturningOfficer is satisfied that it was
properlyissued.

Clause44- Minor amendments

49. This clauseprovidesfor theminor amendmentsset out in Schedule2 to bemadeto

thePrincipal Act.

PART 4 - AMENDMENTS OF THE ELECTORAL AND REFERENDUM

AMENDMENT ACT 1989

Clause45 - PrincipalAct

50. Formal.

Clause46 - Amendmentsof Schedule2

51. This clauseprovides for the amendmentsset out in Schedule3 to be madeto
Schedule2 of thePrincipalAct.
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SCHEDULES

Schedule1 — Minor amendmentsof the CommonwealthElectoralAct 1918

52. ThePrincipalAct isfurtheramended:

The definitionof “PermanentHead” is deletedfrom subsection4(1); the term is no
longerusedin theAct.

Subsection30(3) is amendedto provide that an AustralianElectoralOfficer for the
Australian Capital Territory may resign by delivering notice in writing to the
Electoral Commission. Theamendmenteliminatesanunintendedconsequenceof an
amendmentwhich wasmadein the Electoral and ReferendumAmendmentAct 1989
solelyto removegender—specificlanguage.

Subsection44(2A) isamendedto cçnrecta typographicalerror.

Subsection93(2) is amendedto delete an incorrect cross—referenceto a deleted
provision.

Subsection96(10)is amendedto removegender-specificlanguage.

Subsection96A(1) is amendedto clarify that section 96A only preserves the
enrolmentrights of prisonerswho are not subject to a disqualifications from
enrolmentset outin section93.

Subsection104(2)is amendedto removegender—specificlanguage.

Subsection118(5)is amendedto clarify that it only appliesto the removalof a name
from theroll pursuanttoan objection.

Subsection120(2) is amendedto correct an incorrect cross—referenceto another
provision.

Subsection120(3) is amendedto provide for personsdeniedregistrationas general
postalvotersto havea right of review,andto correctan incorrectcross—referenceto
anotherprovision.

Paragraphl20(4)(j) is amendedto correct an incorrectcross—referenceto another
provision.

Subparagraph16ti(fl(b)(ii) is amendedtodeletearedundantword.

Subsection184(3) is amendedto ensure that Divisional Returning Officers can
processpostalvoteapplicationsreceivedfrom overseas.

Paragraphsl88(t)(a) and200F(c)are amendedto ensurethat checksas to whether
postalor pm—poll votersare enrolled will be requiredto be madeat the timeof the
preliniinaryscrutinyof thevotes,ratherthanatthe timeof issue.

Subsection229(5) is amendedto correct an incorrect cross—referenceto another
provision.

Paragraph235(l)(c)is omitted. This is consequentialupon the repealof sections191
and 200H.



—16—

Subsection249(1) is amendedtodeletea redundantword.

Subparagraph274(7)(d)(ii) is amendedtoremovegender—specificlanguage.

• Subsection274(9C) is amendedtorequireDivisional ReturningOfficers to advisethe
Electoral Commissioner,rather than the Electoral Commission, of tied Houseof
Representativeselections. This ensuresconsistencywith the new provisionsfor
returnof writs insertedby clause21.

• Section 276 is amendedto removean incorrectcross—referenceto otherprovisions,
andtoremovegender—specificlanguage.

• Subsection284(2A) is amendedto requireDivisional Retuming Officers to send
advice of the result of a 1-louse of Representativeselection to the Electoral
Commissionerratherthan the Electoral Commission. Thiswill makethe provision
consistentwithsubsection284(3).

• Section317 is amendedto correcta mistakenamendmentmadeby the Electoraland
ReferendumAmendmentAct /989.

• Subsections336(1) and 336(2)are amendedto correcta mistakenamendmentmade
by theElectoral and ReferendumAmendmentAct 1989. The mistaken amendment,
intendedonly to eliminategender-specificlanguage,in factchangedthe senseof the
provision.

• Paragraphs339(l)(a)and339(1)(b)are amendedto modernizetheirwording.

• Subsections347(3)and 347(4)are amendedtoremovegender—specificlanguage.

• Paragraph2 of Schedule2 is amendedtoclarify its wording.

Schedule2— Minor amendmentsof the Referendum(Machinery Provisions)Act 1984

53. ThePrincipal Act isfurtheramended:

• Subsection30(5) is amendedto correct an incorrect cross—referenceto another
provision.

• Paragraph37(l)(c) is omitted. This is consequentialupon therepealof sections64
and73G.

• Subsections46A(1), (1A) and(8) areamendedto correctan incorrectcross—reference
to anotherprovision.

• Subsection55(3) is amendedto ensurethatDivisional ReturningOfficerscanprocess
postalvoteapplicationsreceivedfrom overseas.

• Paragraphs61(1)(a) and 73E(c) are amendedto ensurethat checksas to whether
postalor pre—poll votersare enrolled will be requiredto be madeat the time of the
preliminaryscrutinyof thevotes,ratherthanat the time of issue.

Subsections134(3)and 134(4)areamendedtoremovegender—specificlanguage.

Paragraph2 of Schedule3 is amendedtoclarify its wording.
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Schedule 3 —Amendmentsof Schedule 2 to the Electoral and Referendum Amendment
Act 1989

54. Schedule 2 of the Electoral and ReferendwnAmendmentAct /989 contained
amendmentsof various provisions of the CommonwealthElectoral Act /918 designedto
eliminategender—specificlanguage.The amendmentssetout in Schedule3 correcta number
of rnisdescriptionsand errors in those amendments.The amendmentssetout in Schedule3
will, pursuantto clause2, be deemedto havebeenmadeon 30 September1990, the day on
which the amendmentsset out in Schedule2 of the Electoral and ReferendumAmendment
Ac:1989cameintoeffect
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