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ELECTORALAND REFERENDUMAMENDMENT BILL 1992

4
OUTLINE

This legislation amendsthe CommonwealthElectoral Act 1918 and the Referendum
(MachineryProvisions)Act /984.

Themajor provisionsof theBill are designedto: 4
• repealthe requirementthat documentscontaininginformation abouteachSenateand

Houseof Representativescandidatebe deliveredto all householdsprior to the next
election:

* provide that the Australian ElectoralOfficer for the State or Territory that includes
the relevant Division may direct an indicative distribution of secondand later
preferencevotesat a Houseof Representativeselection for that Division on polling
night;

• confer on the Australian Electoral Commissionthe explicit function of providing
assistanceto authoritiesof foreigncountriesor to foreign organisationsin theconduct
of elections and referendumsin caseswhere the provision of such assistanceis
approved by the Minister for Foreign Affairs and ‘l’rade (this amendmentwas
recommendedby the SenateStandingCommitteeon ForeignAffairs, Defenceand
Trade at paragraph 5.33 of its May 1991 Report entitled “United Nations
Peacekeepingand Australia”);

• empowertheAustralianElectoralCommission,ina mannernot inconsistentwith the
performanceof its primary functions,to perform functionsderivedfrom its primary
functions to make available goods and services to membersof the public and
organisations:

• empowerthe AustralianElectoralCommissionto imposechargesfor theprovisionof
goodsand services,exceptwherethosegoodsand servicesare providedin pursuance
of anexplicit legalobligation to doso without charge;

• provide for a new systemof automaticenrolmentof newcitizens, so that persons
applyingfor citizenshipmaymakea provisionalclaim for electoralenrolment,which
would beactivatedupon the grantingof citizenship;

• requirethe AustralianElectoral Commissionto includein a reportto the Minister, to
be tabled in Parliament.on the operationof the Election Funding and Financial
Disclosureprovisionsin relation to an election,a list of the namesof thosepersons
who, in the opinion of the Commission,are or may be requiredto furnish a return
showingdonationsto candidatesor political parties;

• provide for the employment under the GomrnonwealrhElectoral Act 19/8 of 4
temporarystaffto be involved in electoraleducationandinformation programs;

• eliminatethe needto adviseelectorsindividually of transferto a new Division after a
redistributionandinsteadprovidethat suchnoticemaybesentto households;

providefor the regularprovisionof information in computerformaton changesto the
Electoral Roll to registeredpolitical parties,Senatorsand Membersof the Houseof
Representativesand other persons or organisationsas the Australian Electoral
Commissiondeterminesare appropriate:provisionof suchinformation isto be freeof
charge to Senators, Membersand those registeredpolitical parties which have
Parliamentaryrepresentation;
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providea mechanismfor reviewof the cancellationof “silent” electorstatus;

eliminatethe needfor the AustralianElectoralCommissionto advertisethe receiptof
an application for the registrationof a political party in caseswherethe Comnniission
in its initial consideration of the application concludes that it is requiredto refusethe
application,andthe applicantdeclinesto vary the applicationto remedyits defects;

provide that if a registeredpolitical party hasneverendorseda candidateit may be
deregisteredif aperiod of four yearshaselapsedsinceregistration:

ensurethat wherea voterwith “silent’1 enrolmenthasnominatedasa candidate,his or
her addresswill not be required to be shownon the relevantnominationform and
thereforewill notbe madepublicly available;

ensurethat only one registeredparty affiliation may be shown next to a candidate’s
nameon a ballotpaper;

eliminate the restriction on the Electoral Commission appointing any deputy
presidingofficers for a polling place at which there will be fewer than 6 issuing
points at any time duringthe hoursof polling on polling day;

eliminatethe needto senda non-voter’snotice to an electorwho hasalready shown
that he or she had a valid and sufficient reason for failing to vote;

provide that where a personhas beennamedon electoral materialthat factcan be
usedasprimafade evidencein proceedingsagainstthat personfor anoffenceagainst
theC’onvnonwealthElectoralAct1918:

providethat theserviceof court processescanbemadeby mail deliveryinsteadof by
directserviceas requiredby someStateandTerntory legislation;

extendthe protectionaffordedto officers of the AustralianElectoralCommissionby
the CommonwealthElectoral Act /918 against the obligation to produce enrolment
claim cardsin courtto enablesuchofficers to refuseto supplyenrolmentclaim cards
in responsetoa warrantissuedunderthe CrimesAct1914.

FINANCIAL IMPACT STATEMENT

The Australian Electoral Commission estimates that repeal of the requirement that
documents containing information about each Senate and House of Representatives
candidatebe deliveredto all householdsprior to the nextelection will saveapproximately
$2,I 20j1X)0.

Empoweringthe Australian Electoral Commissionto imposechargesfor the provisionof

goods

and services will enable the Commission to recover costs for servicesthat are
currently provided free of charge. However, the requirement for the Commission to provide
regularRoll updatesto registeredpolitical partieswhich haveparliamentaryrepresentationis
anewcostestimatedto beapproximately$100,000perannum.

Elimination of the needto adviseelectorsindividually of transferto a new Division aftera
redistributionandinsteadprovidethat suchnotice may besentto householdswill enablethe
Australian Electoral Commissionto use a less expensivemethod of advising electors of

S redistributionchanges. After the 1992 redistributionselectorswere advisedof changesby
V noticespublishedin newspapers.Thismethodischeaperthaneitherof theaboveoptionsbut

is much less effective in reaching the target audience,

The remaining provisions of the Bill will give rise neither to costs nor to savings.
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NOTESON CLAUSES

1
PART 1- PRELIMINARY

Clause1 - ShortTitle

I. This clauseprovides for the Act to be cited as the Electoral and Referendum
AmendmentAct/992. 4
Clause2- Commencement

2. This clauseprovides that the Act shall come into operationon the day it receives
Royal Assent, except for clause 12, which shall commenceon a date to be fixed by
Proclamationor. if no Proclamationis made,theclauseshall commence6 monthsafter the
dayon which theAct receivesRoyalAssent.

PART 2- AMENDMENTS OF TIlE COMMONWEALTH ELECTORAL ACT 1918

Clause3- Principal Act

3. Fonnal.

Clause4- FunctionsandPowersof Commission

4. Thisclauseamendssubsection7(1) of the Principal Act to conferon the Australian
Electoral Commissiontheexplicit function of providingassistanceto foreigncountriesand
foreign organisationsin the conduct of electionsand referendumsin caseswhere the
provisionof suchassistanceis approvedby theMinister for ForeignAffairs and Trade. The
amendmentwas recommendedby the SenateStandingCommittee on Foreign Affairs,
Defence and Trade at paragraph5.33 of its May 1991 Report entitled “United Nations
Peacekeepingand Australia”.

Clause5 - Commissionmay provideotherservicesrelatedto its functions- Commission
may charge fees

5. This clauseinsertsnew section 7A of the Principal Act to empowerthe Australian
Electoral Commission,in a mannernot inconsistentwith the performanceof its primary
functions, to provide goodsand servicesto otherorganisationsor individuals (for example,
providinga “scanning” serviceto Stateelectoralauthorities,orassistingin the conductof an
electionotherthanafederalelection).

6. This clause also inserts new section 73 of the Principal Act to empower the
AustralianElectoral Commissionto impose fair and reasonablechargesfor the provisionof
goodsand services,exceptwhere thosegoodsandservicesare providedin pursuanceof an
explicit legal obligationto do so without charge.

Clause6 - Reports by the Commission

7. This clauseamendssubsection17(2A) of the Principal Act to require the Australian
ElectoralCommissionto includein a reportto the Ministeron the operationsof the Election
FundingandFinancialDisclosureprovisionsin relation to an election,a list of the namesof
those personswho, in the opinion of theCommission,are on maybe requiredto furnish a
returnundersubsection305A(l) showingdonationsto candidatesor political parties. This
amendmentmakessuch personssubjectto complianceinvestigationsundersection316 of
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the Principal Act in the same manneras those required to furnish returns showing
expenditureincurredforpolitical purposesundersubsections305(1) and309(4).

Clause7 - Employment of additionalstaff, consultants etc.

8. This clausesubstitutesa new paragraph35(l)(a)of the PrincipalAct to provide for
the employment under the Act of temporary staff to be involved in electoraleducationand
infonnation programs.

Clause 8- New Rolls on creation of new Divisions etc.

9. This clause amendsparagraph86(3)(b) of the Principal Act to provide that
notificationof electorsof changesin electoralboundariesafter a redistributioncanbe made
by a notice sent to householdsrather than by a notice sent to each affectedelector,as at
present.

Clause9 - Provisionof Rolls and habitation indexesto political partiesetc.

10. This clauseamendssection 91 of the Principal Act to provide for the regular
provision on computertape or disk, of supplementsto the Electoral Roll, to registered
political parties,SenatorsandMembersof the I louseof Representativesandotherpersonsor
organisationsasthe ElectoralCommissiondeterminesareappropriate. Supplementsof Rolls
are to be providedfree of chargeto Senatorsand Members,and registeredpolitical parties
which haverepresentationin Parliament. Supplementsof Rolls are to beprovidedat costto
other registered political parties and other personsor organisationsthat the Electoral
Commissiondeterminesare appropriate. All registeredpolitical partieswill also be able to
purchaseat cost habitation indexesin addition to their free entitlement undersubsection
9 1(5).

Clause10- Useof information from Roll andhabitationindex

11. Thisclauseamendssection91 A of the Principal Act to extendthe currentli.rnitations
on useof information on habitationindexesprovidedto registeredpolitical partiesto include
any Roll information provided on tape or disk to registeredpolitical parties. Senatorsor
Members, Registeredpolitical parties,Senatorsor Memberswill only be able to useRoll
information provided to them on tape or disk for purposes related to an election or
referendum;for monitoring the accuracyof the Roll; or for theperformanceby a Senatoror
Memberof hisor herfunctionsin relationto anenrolledpersonor persons.

Clause11 - Prohibitionof disclosureor commercialuseof RoIlor habitationindex

12. This clause amends section 9113 of the Principal Act to extend the current
prohibitions on disclosureof information on habitation indexes provided to registered
political parties to include any Roll information provided on tape or disk to registered
political parties, Senators,Membersor other personsor organisations. Any information
obtained on tape or disk undersection 91 will be protected information and must not be‘ disclosedfor purposesotherthanpurposespermittedundersection91A and mustnotbeused
for commercialpurposes.

Clause12- Provisionalclaim for enrolmentby applicantfor citizenship

13. This clauseinsertsnewsection99A of the Principal Act to provide for a new system
of automaticenrolment of new citizens, so that personsapplying for citizenship may make a‘ provisional claim for electoral enrolment,which would be activatedupon the granting of
citizenship. If an applicant changesaddressafter lodging an application for provisional
enrolment, a further claim may be lodged with the Australian Electoral Commission
notifying thechangeof address.A relatedamendmentis madeby clause13.
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Clause13- Requestforaddressnotto beshownon Roll

14. Thisclauseamendssection 104 of the Principal Act to requirewritten notice to be
given to an electorwhose“silent’ enrolmentstatusis questionedby a Divisional Returning
Officerpursuantto a review conductedundersubsection104(7)of theAct. The amendments
require that suchan elector’saddressdetails will not be reinstatedto the public Roll until
appealrightshavebeenexhausted.Relatedamendmentsaremadeby clause14.

15. Thisclausealsoamendssection 104 of the Principal Act to allow personslodging a
provisional claim for enrolmentpending the granting of citizenship, to apply for silent
enrolment. Relatedamendmentsaremadeby clause12.

Clause14- Reviewby AustralianElectoralOfficer

16. This clauseamendssection 120 of the Principal Act to provide a mechanismfor
review of a decision to cancelan elector’s“silent enrolmentstatus. Relatedamendments
aremadeby clause13.

17. Thereis currently no way in which an aggrievedelectorcan requirereview either
within the Commissionor in the Administrative AppealsTribunal (AAT) of a decisionto
cancel “silent” enrolmentstatus. This contrastswith most other decisionsrelating to
enrolment,which are reviewablefirst internallyand then by the AAT. Provisionis already
madefor review of a decisionto refuse ‘silent” enrolmentstatus;this amendmentprovides
similarly for reviewof adecisionto cancel“silent” enrolmentstatus.

18. This clausealso correctsan incorrectcross-referencein paragraphl20(4)(e)of the
Principal Act,changingthe referenceto section113 to a referenceto section 114. Paragraph
120(4)(e)currently refersto “any relevantobjectionundersection 113” whereasobjections
are madeundersection114.

Clause15-Variationof application

19. This clauseamendssection 131 of the Principal Act to provide that, where the
Commissionin its initial considerationof an applicationfor partyregistrationconcludesthat
it is requiredto refusethe application,and the applicantappliesto vary the application,the
application as varied is to be treatedas if it were a new application. This amendmentis
relatedto clause16.

Clause16- Procedurefordealingwithapplication

20. This clauseamendssection 132 of the Principal Act to removethe requirementfor
the Commissionto advertisethe receiptof an applicationfor the registrationof a political
party incaseswheretheCommissionin its initial considerationof the applicationconcludes
that it is requiredto refusetheapplication,and theapplicantdeclinesto varythe application
to remedyits defects.

21. As the PrincipalAct now stands,section 132 requiresadvertisementsto beplacedin
the Gazettearid in a newspaperinviting commenton an application for registrationfrom
personswho opposethe application.This requirementappliesevenwhentheCommissionin
its initial considerationof the application hasconcludedthat it is required to refusethe
application, and the applicanthas declinedto vary the application to remedyits defects.
Since the application in such circumstanceswill, after the considerationof any public
commentsarid subjectto availableappealprocesses,inevitably be rejected,the requirement
for theplacingof advertisementsamountsto awasteof timeandmoney.
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Clause17 - Deregistrationof party failing to endorsecandidatesor ceasingto be a
Parliamentaryparty

22. This clause inserts a new paragraphin subsection136(1) of the Principal Act to
provide that if a registeredpolitical party has never endorseda candidateit is liable for
dercgistrationit aperiod of four yearshaselapsedsinceregistration.

23. SubsectionI 36(1)(a)of the Principal Act currently providesthat a registeredpartyis‘ liable to deregistrationif aperiod of four yearshaselapsedsincethe lastelectionfor which it
endorseda candidate. As the Act now stands,if a registeredpolitical party has never
endorsedacandidate,it cannotbe deregistered.

Clause18 - Modeof nomination

24. Thisclauseamendssection166 of the Principal Act, to ensurethat wherea voterwith
“silent” enrolmenthasnominatedasa candidate,his or heraddresswill notbe requiredto be
shown on the relevantnominationform and thereforewill notbe madepublicly available.
To enablethe Electoral Commissionto contactsuch candidates,separatenotification of a
postaladdresswill berequired,butwill not bemadepublicly available.

25. Subsection176(3) of the Principal Act already preventsan Australian Electoral
Officer or a Divisional RetumingOfficer from publicly declaring the addressof a ‘silent”
elector. However, the provision does not preventsuch an elector’s addressfrom being
disclosedby public inspectionof the nomination paper. The amendmentwill correctthat
anomaly.

Clause19- Verification of partyendorsement

26. This clauseinscrts a new subsection169B(2) of the Principal Act to providc that,
whcre a candidatehas been endorsed by two or more registered political parties, that
candidatewill be takento havebeenendorsed,for the purposeof listing party affiliations on
ballotpapers,by only oneof thosepartieswhere:

thecandidateis nominatedby the registeredofficer of only one of the parties;or if
this is notthecase

a request that the name of a registeredpolitical party be printed next to the
candidate’snameon the ballot paperhas beenmade by only one of the patties’
registeredofficers; or if this is notthecase

thecandidatehasspecifiedoneof those partiesin writing; or if none of the above
apply

theElectoralCommissiondecides,after makingsuchinquiriesas it thinksappropriate
of the registeredofficers of the partiesor otherwise,that the candidateis takento be
endorsedby oneof the parties.

This will ensurethatonly one registeredparty affiliation will beshown next to a candidate’s
nameon a ballot paper.

27. As the Principal Act now stands, it is unclear as to whether a candidatemay be
entitledto havemore than oneparty affiliation printed next to his or hernameon the Senate
ballotpaperin acasewheremore than oneparty nominatesthecandidateundera combined

party

ticket and neitherone of thepartiesnor the candidateindicateswhich partyaffiliation
shouldbeprintedon the ballot papernext tothe nameof thecandidate.Thisamendmentwill
clarify the position.
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Clause20- Arrangements for polling

28. This clausedeletessubsection203(6)of thePrincipal Act to removethe restrictionon
the Electoral Commissionappointingany deputy presidingofficers for a polling place at
which therewill be fewer than6 issuingpoints at any time during the hours of polling on
polling day.

29. The Joint StandingCommitteeon ElectoralMatters, in its December1990Reporton
the 1990 Federal Election, recommendedthat, in order to alleviate queuing problemsat
future elections the Australian Electoral Commissionemploy additional staff where
necessaryto ensurethat the ratio of ordinary vote issuingstaff to potential votersis at a
realistic level, and recommendedthat the Commissionrevise its National Polling Place
ResourcesPolicy to provideflexibility in thestaffingandresourcingof pollingplaces.

30. Section203(6)of theAct placesconstraintson the flexibility of staffingarrangements
in polling boothswhich mitigateagainstbringing into effectthe recommendationof theJoint
StandingCommitteeon ElectoralMatters.

Clause21 - Compulsoryvoting

31. This clauseinsertsa new paragraphin subsection245 of thePrincipal Act to remove
the needto senda non-voter’snoticeto anelectorwho hasalreadyshown that he or shehad
a valid and sufficientreasonfor failing to vote. In theabsenceof theproposedamendment
theDivisional RetumingOfficer is requiredto senda penaltynotice to an apparentnon-voter
evenwhen that personhad alreadycontactedthe Divisional ReturningOfficer and advised
him or herof circumstancessurroundingthe failure to vote which amountedto a valid and
sufficient reason for the failure. The amendment will eliminate such pointless
correspondence.

Clause22 - Scrutinyof votes in Houseof Representativeselections

32. This clause amendssubsection274(4) of the Principal Act to provide that an
AustralianElectoralOfficer for the Stateor Territory maydirectan indicativedistributionof
secondand laterpreferencevotesata Houseof Representativeselectionon polling night

Clause23- Evidenceof authorshiporauthorisationof material

33. This clauseinsertsa new section385A of the Principal Act to provide thatwherea
personhasbeennamedon electoralmaterialthat factcanbeusedasprimafacieevidencein
proceedingsagainstthatpersonfor anoffence~gainstthe Act.

34. The Directorof Public Prosecutionhasadvisedthat in the caseof a misleadinghow-
to-votecard which falsely representedthat a candidatehad endorsementsfrom groups that
had not endorsedhim, and which in the view of the Director of Public Prosecutions
contravenedsections329(1) and 351 of the Principal Act, it was not possible to bring
criminal proceedingsbecauseit could not be shown by admissibleevidence that any
particularpersonwas responsibleforpublishingor distributingthe cards.Thecardsborethe
nameof the printerand of the personwho had authorisedthem,but the fact that the person
was namedon the card was not admissibleevidenceagainstthat person, it being hearsay
evidence. There is nothing in the currentAct to facilitate proof that a personnamedin
electionmaterialisconnectedwith thematerial.Thisamendmentwill remedythis situation.

Clause24 - Repeal of section386A

35. This clauserepealssection386A of thePrincipal Act, which requiresthat documents 4
containing information about each Senateand House of Representativescandidatebe
deliveredto all householdsprior to thenextelection.
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Clause25-Serviceof processby mail

36. This clauseinsertsnewsection 387A of the PrincipalAct to provide that the service
of courtprocessescanbe madeby mail deliveryinsteadof by direct serviceas requiredby
someStateandTerritory legislation.

37. UnderNew SouthWaleslegislation, forexample,summonsesfor failure to votemust
be delivered personally,which is an extremelyexpensiveprocessin comparisonto some
otherStatesof Australiawheresummonsescanbedeliveredby receiptedmail delivery.

Clause26- Claimsforenrolmentetc. not tobesubjectto warrants

38. This clauseinsertsnew section 390A of the Principal Act, to extend the protection
afforded to officers of the Electoral Commissionby section 390 of the Act against the
obligationto produceenrolmentclaim cards in court to enablesuch officers to refuse to
supplyenrolmentclaimcardsin responsetoa warrantissuedundertheCrimesAct 1914.

PART 3- AMENDMENTS OF THE REFERENDUM (MACHINERY PROVISIONS)
ACT 1984

Clause27- PrincipalAct

39. Formal.

Clause28- Compulsoryvoting

40. This clauseinsertsa new paragraphin subsection45 of the Principal Act to remove
theneedto senda non-voter’snoticeto anelectorwho hasalreadyshownthat he or shehad
a valid and sufficient reasonfor failing to vote. In the absenceof the proposedamendment
theDivisional ReturningOfficer isrequiredto sendapenaltynotice toan apparentnon-voter
evenwhenthat personhad alreadycontactedthe Divisional ReturningOfficer and advised
him or herof circumstancessurroundingthe failure to votewhich amountedto a valid and
sufficient reason for the failure. The amendmentwill eliminate such pointiess
correspondence.

Clause29- Serviceof processby mail

41. This clauseinsertsnew section 140A of the PrincipalAct to provide that the service
of courtprocessescanbe madeby mail delivery insteadof by direct serviceas requiredby
someStateandTerritory legislation.

42. UnderNew SouthWaleslegislation,forexample,summonsesfor failureto votemust
be deliveredpersonally,which is an extremelyexpensiveprocessin comparisonto some
otherStatesof Australiawheresummonsescanbedeliveredby receiptedmail delivery.

PART 4- CONSEQUENTIAL AND MINOR AMENDMENTS

Clause30- Consequentialandminoramendments

43. Thisclauseamendsthe Actsspecifiedin theSchedule.
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The schedule- consequentialandminoramendments

44. The CommonwealthElecroralAct1918 is furtheramended: 4
• Paragraphs7(a), (b), (c), (d) arid (e) - theword “and” is to be addedat the endas a

consequenceof theamendmentsmadeby clause4;

• Paragraph102(4A)(b) - “Australian PostalCorporation” is to replace“the Australian

PostalCommission”to reflectthe new nameof theAustralianPostalCorporation;

• Subsections104(2), (4), (5) and (7) - “Divisional ReturningOfficer” isto bereplaced

by “DRO” asaconsequenceof theamendmentsmadeby clause13.

• Paragraphs120(3)(a),(b), (e) and (f) - the word “or” is to be addedat the endas a

consequenceof theamendmentsmadeby clause14;

• Paragraphsl20(4)(a), (b), (c), (d), (e), (f), (g), (h) and (j) - the word “and” is to be
addedattheend asa consequenceof theamendmentsmadeby clause14.

• Sections390 and 391 - the words “(including a provisional claim forenrolment)”are
insertedafter “claim for enrolment” (whereveroccuring) as a consequenceof the
amendmentsmadeby clause12.

45. TheReferendum(MachineryProvisions)Act1984 is furtheramended:

• Section lO9A in Part IX is to be renumbered109B to correctan inadvertentdouble

numberingin the Act wheretherearecurreatlytwo sections109A.

4
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