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EXPORT MARKET DEVELOPMENT GRANTS AMENDMENT BILL 1995
OUTLINE

Thepurposeofthis Bill is to amendtheExportMarketDevelopmentGrantsAct 1974
(EMDG) to:

(a) continuetheEMDG Schemeupto andincludinggrantyear 1998/99.

(b) provideeligibility to singleservicetourismproviders.

(c) allow departuretaxesandvisacostsaseligible expensesundertheScheme.

(d) limit theprovisionoffreetechnicalinformationandtendersandquotationsto the
written form.

(e) limit thetotality of grantspaidto companygroupsto $250,000in anyonegrant
year.

(0 render‘projects’ in receiptof financial assistanceunderotherschemesoffinancial
assistanceadministeredby Austrade,ineligibleto receiveEMDG assistance.

(g) ensurethatany apportionmentof theoverseasvisit allowanceincludestravel
undertakenon behalfof personswho arenot claimantsundertheEMDG Scheme.

(h) providethatapprovedjoint ventureandconsortiumare subjecttotheEMDG
insolvencyandconvictionsprovisions.

(i) allowexpendituretobeapportionedto provideeligibility to thatportionof
expendituredirectly relatedto promotionin “new markets”.

(j) preventpaymentof grantstopersonswheretheyrefuseto allow a searchof
criminal recordsfor thepurposesof thecriminal convictionsprovisionsof theEMDG
Act.

(k) removefrom eligibility paymentsof a capitalnaturewheretheyrelatetothe
promotionof industrialpropertyrights andknow how.

(1) repealtherestrictiveprovisionrelatingtotheRepublicof SouthAfrica.

(m) providethelegislationwith moreeffectivepenaltyprovisionswhereaperson
providesfalseormisleadingmaterialorstatementsin supportof a claim forgrant.

(n) provideAustradewith moreeffectivepowersto preventabusewherepersonsbuy,
sell, transfer,or modify businessundertakings,in a mannerwhich would makethem
eligible forgrantsin excessofthegeneraleightgrantlimit.

(o) validate1991 guidelinesanddecisionsmadeunderthoseguidelinesin respectof
trading housesandjoint ventureandconsortium,andpreservetherights of reviewof
applicantsdisaffectedby thenon tablingof thoseguidelinesin Parliament.



EXPLANATION OF REASONS FOR INTRODUCTION

2. TheGovernment’sMay 1994White Paper,“WorkingNation”, proposeda numberof
initiativeswith respectto thedevelopmentoftrade. Theseinitiativesincluded
amendmentsto theExportMarketDevelopmentGrantsAct 1974(EMDG) relatedto
improvingthefocusof theSchemerelevantto theemergingindustriesof the 1990’s,
andmeasuresto refinethedirectionof grantswhilst containingcosts. ThisBill
includesfive amendmentsto theEMDG Act in supportof White Paperinitiatives,and
nine ‘technical’ amendmentswhich clarif~’someexistinglimiting provisions,and
introducesomenewlimiting andexpansionaryprovisions. Limiting provisionsrelating
totheRepublicof SouthAfrica arerepealed.

3. ThisBill extendsthelife of theSchemefor a furtherfour yearsbeyondits current
1994/95expirydate,to grantyear 1998/99. Thismeansthatexpenditureincurredup
to andincludingthe 1998/99grantyearwill beeligible for EM1DGconsideration.
Recentevaluationsofthe Schemehaveindicatedthatthe Schemehasa significant
positiverole in encouragingthedevelopmentof overseasmarkets,andis effectivein
developingan‘export culture’ in Australianbusiness.Theseevaluationsalso
reinforcedthepolicy ofensuringthatfunds enhancetheAustralianeconomyand
minimisewindfall gainsto participants.

4. Providersof a packageof threeor moreprescribedtourism“amenities”havebeen
eligible for EMDGassistancecommencingthe1990/91grantyear. Theintentionat
thattimewasto extendeligibility to the inboundpackageprovidersof tourismservices
who achievebulkarrivalsofoverseasvisitors. ThisBill providesfor the Schemetobe
extendedto includetheprovisionof singletourism“amenities”,referredtoin this Bill
asdesignatedtourismservices(DTS).

5. Providersof DTSwill notbedisadvantagedviz a viz providersof eligible tourism
serviceswith respectto therangeof eligible “amenities”. Eligible “amenities” are
prescribedby Regulation. Within theWorkingNation initiative, a generalreviewof
serviceseligible underEMDG is beingconductedwith aview topossibleexpansionof
eligible services.

6. Some‘technical’adjustmentshavebeennecessaryto allowDTS accesstothe Scheme.
Many DTS providersderivea considerableproportionof their incomefrom an
Australianinboundoperator.WithoutamendmenttotheAct, theseparticularearnings
would beineligible for any purposeunderEMDG, astheAct recognisesonly
thoseearningsreceiveddirectlyby wayof a contractwith a non Australianresident.
However,manyDTS providersexpendconsiderablefundspromotingtheir amenity
directly overseas.The applicationoftheexportperformancetestin lateryearscould,
therefore,severelylimit thegrantpayable. To minimisethis disadvantagetoDTS
providers,andat thesametimepreventthedoublecountingofearnings,this Bill
providesfor an apportionmentof theseparticularearningsamongstthe inbound
operatorandtheDTS provider.



7. TheBill alsoallows thetourismindustryto accesstheapprovedjoint ventureand
consortiumfacility underthe Scheme,andallowsthat industryto claim thecostoffree
samplesgivenawaytooverseasvisitors.

Companieshavebeenableto accessEMDGwithout regardtotheir collectiveability to
attractfunds. Thegrantmaximumof $250,000peryearcouldbepaidto anynumber
of individual companieswithin a group ofcompanies,therebynot limiting theamount
of EMDGfundinga companygroupcanreceive. Groupsgenerallyhaveaccessto
moreflexible fundingarrangementsthanindividuals,and,therefore,experienceless
urgencyor needfor reimbursementof expenditure.A limitationof $250,000per
companygrouppergrantyearis consideredappropriate.It is recognisedthat the
provisionsassociatedwith this amendmentmay delaypaymentstogroups,but theyare
consideredmoreappropriatethanalternatepossiblemechanisms.Delaysin payment
for grantscanbelimitedif all membersof agroupcoordinateearlylodgement.Group
companieswill remainfreetopursueapprovedjoint ventureandconsortiumwithout
theseactivitiesbeing attributedtothegroup.

9. WhitePaperinitiativesincludedalsotheextensionoftheSchemeto includethecosts
of departuretaxesandvisasasa legitimatecomponentof overseastravel, and
provisionstoclosea developing‘loophole’ with respectto theinterpretationof costs
eligible in relationto “free technicalinformation”. Theevolutionof sometechnically
orientedindustries,suchasthoserelatedto informationtechnology,whichwerenot of
majorconsiderationin 1974whentheEMDG Schemewasdevised,hasrequiredthe
rewordingoftheAct topreventtheseindustriestaking anunintendedadvantageof the
“free technicalinformation”provision. Thenatureofa productis a determiningfactor
in thegenerallevel andtypeof promotionrequired. Wherea productis intrinsically
technical,it follows thatits generalongoinglevel ofpromotionwill betechnical,and,
therefore,cannotbesaidtofit thespecialcaseof “free technicalinformation”. The
freetechnicalinformationprovisioncoverssituationswhereadditionalandspecial
effort overandabove‘normal’ effort is applied. Thecurrentsituationhasevolvedto
provideabenefit in excessof that receivedby lesstechnicalindustries.Theprovision
isbeingamendedto ensureequitabletreatmentacrossindustries,andnotallow
technicalindustriestoincludeAustralianbasedsalariesto be reimbursedforgeneral
promotionalactivitiesincludingthattimetakenoverseas.

10. A numberof ‘technical’ amendmentsmadeby this Bill clarify theintentof existing
provisionsof theAct. TheBill ensuresthatapprovedjoint ventureandconsortiumare
subjecttoEMDGinsolvencyandconvictionsprovisionsin thesamewayasall other
claimantsunderthe Scheme.TheBill ensuresthatexpenditureincurredin relationto
“new markets”canbeseparatedfrom otherexpenditure,andbefully eligible underthe
Scheme.In addition, it ensuresthatthecostsof travelundertakenon behalfof several
individualsmay befully distributedacrossall beneficiariesto provideatruereadingof
thegrantpayable.TheBill removesalsoanunintendedanddiscriminatorybenefit in
relationto capitalexpenditurecurrently availableto personspromotingindustrial
propertyrightsandhnowhow. Capitalexpenditureis EMDGeligible in only very
limited situations.It wasneverintendedthatgeneralcapital costswhich maybe
associatedwith thepromotionof industrialpropertyrightsandknow how shouldbe
eligible underthis Scheme.



11. TheAustralianTradeCommissionadministersa numberoffinancialassistance
schemesall ofwhich arefundamentallydirectedatthedevelopmentof overseas
markets. Currently,it is possiblefor anexporterto obtainconcurrentbenefitunder
severalof theCommission’sfinancialassistanceschemesin relationtothesame
project. Thishasthepotential effectof significantly reducingtheexporter’sfinancial
commitment,andpossiblydedication,to theproject,by passingtheburdento the
taxpayer.ThisBill limits anexporter’sfinancialaccessin respectof a particular
projecttoeitherEMDGorotherCommissionfinancialassistanceschemes.

12. Personsconvictedof certainprescribedoffenceshavelimitationsplacedon their access
tograntsundertheEMIDG Act. Within specifiedtimeframes,grantsarenotpayable
to “convicted”persons.To fulfil requirementsrelevantto theseprovisions,the
Commissionmustbein a positionto verif~’whetherornota claimantor relevant
relatedpersonhasbeenconvictedof a specifiedoffence. Thisrequiresthewritten
permissionoftheclaimantorperson. Shouldthis berefused,theCommission
currentlyhasnopowertodiscontinueinvestigationof a claim andnotpaya grant.
ThisBill providesthis fundamentalpower.

13. Personswho makefalseor misleadingstatements,or producefalseor misleading
documentsto obtaina grantmustbediscouragedtothefullestpossibleextent.
Provisionscurrently in placerequirethat theCommissionprovethat apersonhad
certainknowledgethat thestatementor documentwasfalseor misleading. This
severelylimits theeffectivenessof theprovision. ThisBill widensthescopeof the
penaltyprovisionto includesituationswhereapersonoughtreasonablytohave
known,havingregardto their abilities,experience,qualificationsandotherattributes.

14. With the exceptionof approvedbodiesandapprovedtradinghouse,thereis a general
eightgrantlimit applicabletoEMDG claimants. Section19 of theAct providesthe
Commissionwith a discretionto creditabusinessactivity with theEMDGhistoryof
its predecessor.It is designedto preventclaimantscircumventingthelimitations on
entitlementsundertheScheme,particularlytheeightgrantlimit. Apart from its
contributionto costcontainment,section19 is designedto achieveanequitable
distribution offundingacrossa broadbaseof theexportingcommunitywith fairbut
notunlimited assistance.Theoperationofthesectionrequiresthata discretionbe
exercisedby theCommission. This, anda lackof guidanceprovidedby thesectionas
towhenit shouldbeapplied,hassignificantly reducedits effectivenessfordecision
making. TheCommission’sexperienceis thatin themajority ofcaseswherethe
sectioncouldapply, it shouldapply. However,theappealsprocesshassuggestedthat
thesectioncanonly apply in themostexceptionalcases.ThisBill providesfora
greaterobjectivity ofapplicationthroughtheuseoftighter terminology,alteringthe
section’seffectfrom oneof restrictingaccessto oneof providing additionalaccess,
andstipulatingthat theCommissionmustformulate“decisionmakingprinciples”
which mustbecompliedwith whenmaking section19 decisions.

15. TheEMDG Act includesprovisionfor theapprovalof tradinghousesandjoint venture
andconsortiumunderMinisterially approvedguidelines.Theseguidelinesare a
disallowableinstrumentfor thepurposesof theActsInterpretationAct 1901 which
requiresthattheguidelinesbetabledinParliamentwithin 15 sitting daysof their
making. Guidelinesmadein 1991 werenottabledin Parliamentandare,



therefore,invalid. ThisBill validatesthoseguidelinesanddecisionsmadeunderthose
guidelines,andpreservestherightsof reviewof applicantsdisaffectedby thenon
tablingof thoseguidlelines.



FINANCIAL IMPACT

16. Theestimatedcostof theamendedEMDG Schemebeyondthecurrentexpiryyearof
1994/95is $249million in 1995/96,$267million in 1996/97,$292million in 1997/98
and$314million in 1998/99.

17. Thebalanceof the“Working Nation” initiativeseffectestimatedsavingsof $3.8
million in 1994/95. Thesecompriseadditional costsof $5 million and$0.2million
with respectto tourismanddeparturetaxesandvisacostsrespectively,offsetby
estimatedsavingsof $4.5million eachin respectofchangestotheeligibility of free
technicalinformation andtendersandquotations,andgroupcompanygrants.

18. Overallsavingseffectedby the“technical”amendmentstotal anestimated$2.9million
in 1994/95,primarily achievedthroughatighteningof theanti abuseandpenalty
provisions,$2 million and $1 million respectivelyin thefirst year. Themajor
additionalcostitem is theopeningoftheRepublicof SouthAfrica marketestimatedat
$1 million in 1994/95.

19. Additionalamendmentsareestimatedto attractthefollowing costs:

• tourismindustryaccessto theapprovedjoint venturefacility;
-$2 million to $3 million perannum.

• tourismindustryaccesstoclaim freesamples;
- $5 million to $10 million perannum.

• 50% grantrateto all tourismproviders;
- $5 million 1995/96,$7.5million 1996/97,$9 million 1997/98.

• validationof tradinghouseandjoint ventureandconsortiumguidelines;
- anticipatedtobenegligiblecost.



ABBREVIATIONS

20. Thefollowing abbreviationsareusedin this explanatorymemorandum:

EMDGAct: ExportMarketDevelopmentGrantsAct 1974.
DTS:designatedtourismservices.
TheCommission:AustralianTradeCommission.

NOTES ONCLAUSES

Clause1. Shorttitle

21. Thisclauseprovidesfor theAct tobe citedastheExportMarket
DevelopmentGrantsAmendmentAct 1995

Clause2. Commencement

22. ThisclauseprovidesthattheAct commenceson thedayon which it
receivestheRoyalAssentwith theexceptionof Part 15 of theSchedulewhich
is takento havecommencedon 1 July 1990

Clause3. Amendments

23. Specifiesthat theExportMarketDevelopmentGrantsAct 1974is
amendedas setout in theSchedule.

Clause4. Application

Clause4(1). 24. SpecifiesthatamendmentsunderParts2 to 12 oftheSchedulerelateto
claimsin respectof the1994/95andsubsequentgrant(expenditure)years.

Clause4(2) 25. Providesthat first timetourismclaimants,andto theextentthatthey
incureligible expenditurein respectoftwo or lesstourism“amenities”,the
eligibility for whichcommenceswith thepassageofthisBill, maynot
aggregatetwo yearsexpenditureuntil the 1995/96or subsequentgrantyears.
(Referto commentat paragraph37,NotesOn Clauses).

Clause4(3). 26. SpecifiesthatamendmentsunderPart6 of theSchedulerelateonly to
contractssignedbetweenAustradeandotherpersonsafterthedateof the
Royal Assent.

Clause4(4) 27. ProvidesthatamendmentsunderPart14 of theSchedulerelevantto
section19 oftheAct havenoeffectuntil theday on which theCommission
formulates“decisionmakingprinciples”asprovidedfor undernew section
19A.



Clause5 Validationof certainnuidelines

28. TheEMDG Act includesprovisionfor tradinghouseandapproved
joint ventureandconsortium. Applicantsareconsideredforapprovalagainst
Ministerially approvedguidelines.

29. Theseguidelinesaredisallowableinstrumentsfor thepurposesof the
Acts InterpretationAct 1901,and,assuch,requiretablingin Parliamentwithin
15 sitting daysoftheirmaking. Theoriginal guidelinesmadein 1991 werenot
tabledin Parliament,andareinvalid.

30. Thisclausevalidatestheguidelinesanddecisionsmadeunderthose
guidelines.

Clause6 Savingof rights of actionfor adversedecisionsor actsetc.

31. Thisclausepreservestherightsof reviewof applicantsdisaffectedby
thenon tablingofthetradinghouseandjoint ventureandconsortiumguidelines
in 1991.



SCHEDULE

PART 1-4 YEAR EXTENSIONOF THE EMDG SCHEME

Amendedsection3

32. ThisPartextendstheoperationoftheEMDG Schemetothe 1998/99
grantyear. That is, grantswill be paidon expenditureincurredupto and
including 1998/99. (Item 1)

PART2- TOURISM

Overview

33. Theobjectof thisPartisto extendtheEMDG Schemeto provide
eligibility for theprovisionof singletourismamenities(tourismservicesare
referredto as“amenities”). TheAct currentlyprovideseligibility for the
provisiononlyof prescribedamenitieswherenot lessthanthreeamenitiesare
providedfor anall inclusivepricetoa nonresidentof Australia. The current
provisionwasin responsetoa desirein 1990to provideeligibility to inbound
(package)tourismoperators.Therebeingno readymadedefinitionof an
inboundoperatoravailable,theforegoingprovisionwasdevised.

34. ThisBill allows theprovidersoflessthanthreeamenitiesto accessthe
Scheme.

AmendmentstotheAct

Amendedsections3, 3A,11C, lIE, liZ, 1IZA, 11ZE, 15,and43

35. Whereaclaimantprovideslessthanthreetourismamenitiesin a
‘package’,thoseservicesareto betermed“designatedtourismservices”. As is
currentlythecasewith “eligible tourismservices”(threeor moreamenities),
thesewill beestablishedunderRegulationsto theAct. DTS providerswill not
bedisadvantagedwith respecttotherangeof amenitiesavailabletothemviz a
viz eligibletourismservices.(Items2, 3, 5, 6, 7, 8, 9, 11, 12, 13, 14, 15,17,
18,20, 21,and 23)

Amendedsection16

36. TheEML~GAct paysgrantsto a“person” in circumstanceswhere,
amongstotherconsiderations,thatpersonis anAustralianresidentwho ‘owns’
aneligible (amenity),andwho expendstheirown fundspromotingthat
(amenity)overseas.Many tourismprovidersderivea considerableproportion
of theirincome,notdirectfrom overseas,but from anAustralianinbound



operatorwho includesthatamenity in a ‘package’of multiple tourism
amenitiesdrawnfrom anumberof providers.

37. Althoughsingleserviceprovidersoftenexpendconsiderablesumsof
moneypromotingtheir serviceoverseas,whereincomeis derivedfrom an
inboundoperator,thatincomeis notEMDGeligible incomein thehandsof the
singleserviceprovider. This is becausetheEMDGAct definesthe ‘owner’ of
a serviceto bethe ‘person’ who hasa contractto supplywith a personresident
outsideAustralia.

38. TheEMOGAct providestwo grantstoanindividualclaimantwithout
referenceto the level of exportearningsachieved.However,for thethird and
subsequentgrants,thegrantpaidis adecliningpercentageagainstactualexport
earningsachieved. As such,any singleserviceproviderwho receivesa
significantproportionofincomefrom aninboundoperator,mayhavetheir
ability to benefitundertheEMDG Schemegreatlyreduced.

39. To overcomethis limitation, andatthesametimemaintainthe integrity
oftheSchemeby eliminatingthepossibilityof ‘doublecounting’ export
earnings,earningsareto beapportionedbetweentheeligibletourismservice
providerandtheDTS provider. Eightypercentof eligible exportearnings
receivedby aneligibletourismserviceproviderwill beallowedfor thepurpose
ofthegrantcalculation. Of theamountpassedto theDTSproviderby the
eligible tourismserviceprovider, twenty percentwill beallowedtotheDTS
provider. Thefull onehundredpercentof earningsreceiveddirectfrom
overseaswill beallowedwherethatincomeis receivedandretainedby aDTS
provider. Thesearrangementshavebeenformulatedafterextensive
consultationwith industry. Theprovisionallows for the proportionsto be
variedby Regulationshouldit besubsequentlyconsiderednecessaryto alter
them. (Item 22)

Amendedsection 14B

40. TheEMIDG Act excludesfrom theScheme,with theexceptionof
approvedbodiesandapprovedtradinghouses,all claimantswith export
earningsinexcessof $25 million in thegrantyear. Giventhefocusof the
EMDG Schemeon smallto mediumexporters,andtheprinciplethatno
industryshouldhaveanadvantageoveranotherindustrywith regardtothis
limit, thefull valueof all “eligible” incomereceivedin respectof DTSor
eligible tourismservicesis tocounttowardsthe$25 million limit. (Item 19)

Amendedsection 11D

41. TheBill allows thetourismindustryto claim thecostof theprovision
offree samples.(Item 10)



Amendedsection1 1ZC

42. TheBill allows thetourismindustryto accessthe approvedjoint
ventureandconsortiumfacility undertheAct. (Item 16)

PART 3- DEPARTURETAX AND VISA COSTS

AmendedsectionsuSand iIV

43. Currentlyunderthe Act, Austradeis obligedtodeductfrom the
transportationcomponentof travel,thecostofdeparturetaxesandvisa costs.
Thisentailsa disproportionateallocationoftheCommission’sadministrative
resources.Thesecostsareanunavoidablecostof travel, andwhererelatedto
overseaspromotion,shouldbeeligible for grantsconsideration.(Items 24 25
and 26)

PART 4-SAMPLES.TECHNICAL INFORMATION TENDERSAND OUOTATIONS

Amendedsection lID

44. TheAct allows thatwherea personprovides“free samplesor technical
information”, thatpersonmayclaim “directly attributable”costssuchas‘in
house’labourcostsincurredby them. Wherepromotionalactivitiesarethose
ofgeneralsolicitationofbusiness,‘in house’costsmaynotbe claimedas
eligible expenditure.TheAct strictly limits theoccasionswhere‘in house’
costsmay beclaimed,theonly othercircumstancesbeingin respectof tenders
andquotationsandcertainexpensesrelatedtopackagingandlabellingof
goods.

45. Theintentionofthe“freetechnicalinformation” provision,asincluded
in theAct from its commencementin 1974, is takento coverexpenseswhere
thepersonis put toeffort additional tothatwhich would normallybe
undertakenduring thecourseof promotingandsellinga product. Forexample,
theprovisionofan ‘off theshelf’ salesbrochureor technical sheetwould not
fall underthespecialprovisionsof “freetechnicalinformation”.

46. Developmentsin certainindustriessince1974, forexampleInformation
Technology,hasnecessitateda requirementfor moreinvolvedandtechnical
salestechniquesby thoseparticularindustries.Thatconsiderabletechnical
information is conveyedto potential purchasersin this processdoesnotalter
thefactthatthis activity is essentiallyandsimply partof thenormal sales
processfor theparticularproduct. As such,theseactivitiesfall underthe
generalprovisionsoftheAct, andnot thespecialprovisionsunderfree
technicalinformation.



47. Thecurrentsituationhasevolvedtoprovidea benefitin excessof that
receivedby lesstechnicalindustries.Theprovisionisbeingamendedto ensure
equitabletreatmentacrossindustries,andnot to allowtechnicalindustriesto
includeAustralianbasedsalariestobereimbursedfor generalpromotional
activities. Limiting theprovisionof“free technicalinformation”tothewritten
form largelyclosesthis loophole. (Items27 and 28)

48. Theeffectivenessoftheforegoingmeasurewouldbe reducedwerethe
claimantabletophysically ‘deliver’ the “freetechnicalinformation”. This
provisionlimits delivery (andonly delivery) to postageor freightcosts. The
inclusionof “free samples”within this limitation isnecessaryto prevent
avoidanceofGovernmentintentionwhich is possibledueto overlapbetween
technicalinformationand samplesin certainindustries. (Item 29)

Amendedsection 1 lE.

49. Shoulda deliberateeffort be mountedto confuseinterpretation,thereis
a degreeof practicaldifficulty in differentiatingbetween“freetechnical
information” and “tendersandquotations”. Possibleoverlapbetweenthese
two areasnecessitatesthat“tendersandquotations”besimilarly restrictedto
thewritten form. This provisionhasnolimiting effecton theeligibility of costs
currently eligible in thepreparationof atenderor quotation. (Items30,31
and 32)

50. Thisprovisionlimits thecostsof deliveryof tendersandquotationsto
thoseof postageor freight. Reasoningis similar to thatprovidedin respectof
Item 15. (Item 33)

PART5- SPECIALGRANT CETLINGFORMEMBERSOFCOMPANY GROUPS

Overview

51. Theobjectofthis Partis to limit companygroupsto a maximumgrant
of $250,000 in anyonegrantyear. TheAct currentlyprovidesgrantsto
individual companiesregardlessofwhetherthecompanyis aloneor is a
memberof a group. At present,therefore,companygroupsmay receive
multiples ofgrants. Individual claimantsmay receiveupto $250,000in any
onegrantyear,andassuch,it is theoreticallypossiblefora groupto receive
severalmillions of dollarsperyearinEMDG assistance.Companygroupsare
consideredto havegreateraccessto fundsthanindividual companies,and
limiting their grantsto thesingleclaimantmaximumis consideredappropriate.

Amendmentsto theAct

Amendedsection3

52. Forthepurposesof this Act, a companygroupis determinedby
referencetotheCorporationsLaw, sections46 and50. The determinationof



an individualcompaniesgroup status,therefore,is basedon anotherperson’s
ability to control that company,andis not, therefore,necessarilylimited to the
ownershipof sharecapital in that company. (Items34 and 35)

Newsections21,22,and23

Approvedjoint ventureandconsortium- Newsectionandsubsection21(2)

53. CompanyactivitiesandgrantsapprovedundertheEMDG Scheme’s
joint ventureandconsortiumprovisionsareexcludedfromthegroupcompany
provisions.

No first half claims - Newsection22

54. Companieswhosemembershipof acompanygroupcommencedin the
first halfof agrantyearmaynot lodgeclaimsin respectofthefirst six months
of agrantyear. This restrictionis necessaryto allowall companiesin the
groupwhich expendedpromotionalfunds,theopportunityto receivetheir
proportionalshareofthemaximum$250,000payableto thegroup. As this Bill
cannotbecomeanAct until a considerabletimeafterthe 1 January1995
commencementdatefor thelodgementof 1994/95“first half’ claims,and,
therefore,raisesthe issueoftherecoveryof grantswhich werepreviously
legally paid,this provisionwill notapply tothe 1994/95grantyear (Items36
and 38)

Whenthegroupgrantprovisionapplies- Newsectionandsubsection23(1)

55. Thecompanygroup provisionslimit grantsonly wherethecombined
grantsof all claimantcompaniesin agroupattheendof a grantyearexceed
$250,000. (Items37 and 38)

Pro-ratingandgroup’sgrossgrants- Newsectionandsubsections23(2)and(7)

56. A group’sgrossgrantsis thetotalof thegrantamountscalculatedon
thebasisof theexpenditureandexportearningsof eachindividualgroup
claimantcompanyin that grantyear. Thegrantactuallyreceivedby eachgroup
companywill betheratio of its individual grantto thegroupgrossgrant,asa
factorof $250,000. Thecalculationwill excludeany “first half’ grantpaidor
payableto a companywherethatcompanywasnota memberof thegroupin
thefirst half ofthat grantyear. Any “balanceyear” claim by that companywill
betakeninto accountin thegroupcalculation. (Item 38)

Notification of group,recoveryof overpayments,knowledge,- Newsectionand
subsections23(3), (4), (5) and(6)

57. Groupcompanyclaimantsmustlist, atthetimeof claiming,thenames,
addressesandcompanynumbersof companieswhich,to thebestoftheir
knowledge,formpartof theircompanygroup. Wherea companytotally fails
to identify aspartof a companygroup,any grantpaidor payableis forfeit.



Thereis nopenaltyfor an incorrectattemptto identify with a groupwhere,in
thecircumstances,theclaimantcouldnot reasonablyhaveknownthatanother
companywasa memberof thegroup. (Item 38)

PART 6- NON-EMDGASSISTANCESCHEMESADMINISTERED BY THE
COMMISSION

AmendedsectionlIP

58. TheAustralianTradeCommissionadministersa numberoffinancial
schemeswhich specificallyassistexport. It is currentlypossibleforan
individual “person”to claim assistanceundera numberof schemesin respectof
the sameproject. Wherethis occurs,thereis potentialfor theapplicantto
derivea considerablyincreasedbenefitat taxpayer’sexpense,therebyreducing
notonly financialcommitmenttotheproject,butpossiblydedicationto the
taskaswell. This amendmentmeansthatapplicantsbenefitingunderother
Austradeschemesof financial assistance,cannotalsoaccessEMDGwith
respecttothatparticularproject. This provisiondoesnotpreventapplicants
from accessingmultiple Commissionassistanceschemeswheredifferent
projectsareinvolved. (Item 39)

PART7-OVERSEASVISIT ALLOWANCE

AmendedsectionIlL

59. ClaimableexpenditureundertheEMDG Schememay includecertain
costsofoverseastravel. This travelmay beundertakenby any personwho
promotestheclaimant’seligible product. Wherethatpromotionis undertaken
on behalfofa numberof individuals,thetotality of eligible expenditure
incurredby thetravellershouldbeapportionedamongstall of thoseindividuals
in proportionto theeffortundertakenon behalfof eachindividual or
organisation.Thereis apossibilitythat thecurrentwordingof section IlL
doesnotprovidefor thecalculationto takeaccountof expenditurewhereit
wasincurredon behalfof personswhoarenon claimantsundertheEMDG
Scheme,Theresultof thisis theattributingofineligibleexpendituretothe
claimantsandpaymentof inflatedgrants. Theamendmentto section 1 1L
clarifieseligibility. (Items40, 41,42,43, 44,45 and 46)

PART 8- INSOLVENCYAND CONVICTIONS OFMEMBERS OFAPPROVEDJOINT
VENTURES OR CONSORTIA

Amendedsections1 1UA, 1 1UB, and 1 1YA

60. ParliamentrecentlyamendedtheEMDG Act to preventinsolvent
“persons”,and“persons”convictedof specifiedoffences,from beingeligible to
receivegrantsunderthe Scheme(Act No 108 of 1993). Theseprovisionswere



intendedto includeall claimants,but inadvertentlyfailedto include“approved
joint ventureandconsortium”with respecttothe insolvencyprovisionsunder
sections1 1UA and1 1UB, andtheconvictionsprovisionsundersection1 1YA.
That is, grantsarecurrently payableto approvedjoint ventureandconsortium
regardlessof their,or relatedpersons,solvency,andin certaincircumstances
whereconvictedof a specifiedoffence. Thisamendmentmakesapprovedjoint
ventureandconsortiumsubjectto all of the insolvencyandconvictions
provisionsof theEMDG Act. (Items47,48, 49,50 and 51)

PART9- GRANTS IN RELATION TO“NEW MARKETS”

Amendedsection15

61. Claimantsmayreceiveamaximumof eightgrantsundertheScheme.
In certaincircumstances,asprovidedfor undersection 15, thosesame
claimantsmay receiveadditionalgrantswherethey areincurringpromotional
expenditurein pursuing“newmarkets”. Thewordingof section15 is
consideredto betoorestrictivein that it may beinterpretedto requirethat the
totality of an expenditureitembeincurredon “new market”promotionalone.
This interpretationofthesection,for example,would resultin thetotal
disallowanceof anairfarewherethetravellervisited oneestablishedmarket,
regardlessofthefactthat thetravellervisitedseveral“newmarkets”. This
amendmentallowsexpenditureto beapportionedbetweenestablishedand
“new markets”anda grantpaidon theamountrelevantto“new market”
promotion. (Item 52)

PART 10- CRIMINAL RECORDS

Amendedsection 13

62. As indicatedin commentunderPart8 to this AmendmentBill, Act No
108 of 1993 amendedtheEMDGAct to preventpaymentof grantsto persons”
convictedof specifiedoffences. To fulfil therequirementsof theAct, the
Commissionmustbe in aposition toverify thecriminal statusof therelevant
partiesto a claim, andthis verificationcannotbeachievedwithoutobtaining
written consent. Shouldwritten consentbe refused,theEMDG Act doesnot
providethepowerto discontinueinvestigationof a claim andnotpaya grant.
Shouldthatclaimantor relevantrelatedpersonbeconvictedof a specified
offence,thepaymentof a grantwould bein contraventionof the intentionof
theAct. ThisamendmentprovidestheCommissionwith thepowerto
discontinueinvestigationof a claim andnot payagrantwherewritten consent
toa searchof criminal recordsis notprovided. Searchesof criminal records
areundertakenby theAustralianFederalPoliceandnotby officersof the
Commission. (Item 53)



PART 11 - CAPITAL EXPENDITURE

Substitutedsection1 IN

63. Section1 iN rendersexpenditureof a capitalnatureineligible, exceptin
certaincircumstances.Amongstotheractivities,subsection1 1N(a)provides
for theeligibility of expenditureof a kind referredto in section1 iF, theforeign
registrationof eligibleindustrialpropertyrights Theseexpensesaregenerally
capitalised,and arenotgenerallyacceptedasbeingof apromotionalnature.
Theyare,however,seentobeimportantin assistingexporters’penetrationof
overseasmarkets,hencetheneedfor this specificexclusionaffordingeligibility.
On theotherhand,subsection1 1N(b)provideseligibility to expenditure
incurredin relationtodisposalsof thekind referredtoin subsections1 1Z(8)
and(9), 1 1ZA(5), 1 1ZB(4) and(5) and(6), and 1 IZC(7) and (8). These
provisionscoverthewiderangeofintrinsically anddirectly promotional
expenditureswhich couldbeexpectedtobeincurredin theoverseaspromotion
of eligible industrialpropertyrights(andknow how). Thisamendment
removesthisdiscriminatoryandunintendedadvantageto thepromotersof
industrialpropertyrightsandknow how. (Item 54)

PART 12- REPUBLIC OFSOUTH AFRICA

Repealsection 10

64. Section10 of theEMDG Act providesfor theRepublicof SouthAfrica
to bea proscribedcountry for the purposesoftheAct. The responsible
Ministermay makea determinationin writing publishedin theAustralian
GovernmentGazettewhich revokesproscribedcountrystatus. TheMinister
for Traderevokedproscribedcountrystatusin respectof theRepubliceffective
7 October1993. The sectionno longerhasa purposeandis consequently
repealed. (Item 55)

PART 13- FRAUD AND FALSE ORMISLEADING STATEMENTS

Amendedsection39

65. Section39 of theEMDG Act providesthata personshall not
knowingly obtainor attemptto obtain agrantthat is notpayable,or obtain or
attemptto obtain a grantby meansof a statementthatthe personknowsto be
falseormisleadingorby meansof abook, recordordocumentwhich tothe
person’sknowledgecontainsfalseormisleadinginformation,ormakea
statementto specifiedpersonswhichis falseormisleading. Therequirement
that theCommissionmustprovethata personhadcertainknowledgegreatly
restrictstheeffectivenessoftheprovision. As theprincipalpenaltyprovision
of theEMDG Act, it is importantthatpersonscannottakeadvantageof
weaknessesto obtainunwarrantedgrants. Amendmentofthe sectionto allow



thecourtsto takeaccountof a person’sabilities, experience,qualificationsand
otherattributesin comingto a decisionasto whethera personought
reasonablyto haveknown,will provideadequatestrengthto the section.
(Items 56,57, 58 and59)

PART 14- CHANGEIN OWNERSHIPOFBIJS1NESSETC

Amendedsection 19 and newsection19A

66. Section19 of theEMDG Act providestheCommissionwith a
discretionto credita claimantwith theEMDG historyof its predecessorwhere
thebusinessactivity carriedon is “substantiallysimilar”. It is designedto
ensurethatbusinessactivitiesdo notreceivethebenefitof morethantheusual
limit of eight grantsperclaimantsimply becauseof a changein the statusof
ownership. This limitation is basedon anassessmentof the lengthof timethat
supportis requiredto developselfsustainingexportbusinesses.As such,the
sectionis designedto providefor anequitabledistributionof limitedgrants
fundsbetweenbusinessactivitiesfor themaximumnumberof claimants.
However,thesectionprovideslittle guidanceto eitherdecisionmakersor
claimantson whenthesectionshouldapplywhich reducescertaintyin the
schemefor claimants.It resultsalsoin a lackof objectivity in thedecision
makingprocessdueto thelackof ruleson which to basedecisionmaking.

67. Austrade’sexperienceis that in only extremecircumstanceswill the
exerciseof thediscretionunderthis sectionbelikely to beupheldthroughthe
appealprocess.Yet Austrade’sexperienceisthat in thevastmajorityof cases,
thebusinessactivity benefitssignificantly from theeligiblepromotionof the
previousbusinessif thebusinessactivitiesarein anywaysimilar. Forexample,
Austradehashadseveralrecentcaseswherea manufacturer,who hadreceived
eight grants,hasrestructuredthebusiness,commencedmanufactureof product
only slightly differentfrom previousproduction,andsoughtan EMD grantasa
‘new’ claimant. Independentlegal advicesuggestedthatusingthediscretionto
applysection 19 in this casewould beunlikely to beupheldin anappeal
process.Thishasrenderedthesectionvirtually inoperable.Amendmentsmade
by this Bill providesthatwheretheactivitiesaresimilar, theEMDG historyof
thepredecessorwill apply tothenewclaimantunlessAustradegrantsan
exemption.Austrademustconsiderdecisionmaking principlesestablished
underthenewsection 19A in determiningwhetheranexemptionshouldbe
granted. Austradewill formulatetheseprinciplesin consultationwith industry.
Thenewsectionsestablishaframeworkfor a clearandobjectivedecision
makingprocessthatwill beresponsiveandflexible todealwith a dynamic
industrialenvironment.(Items 60, 61,62,63,64, 65,66, 67,68 and 69)

PART 15- GUIDELINES CONCERNINGTRADINGHOT JSES APPROVEDJOINT
VENTURES.AND APPROVEDCONSORTTA

Amendedsections41 and42



68. TheBill ensurestheGovernment’soriginal intentionthatAustradecan
recommendto theMinistertherepealing,replacementor amendmentof the
guidelinesin respectofapprovedtradinghousesandapprovedjoint ventureand
consortiumatanytimewhereit considersthisactionappropriate.
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