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EXPORT MARKET DEVELOPMENT GRANTS AMENDMENT BILL (NO. 2)1994

OUTLINE

Thepurposeof this Bill is to amendtheExportMarket DevelopmentGrantsAct 1974 4
(EMDG) to:

(a) continuetheEMDG Schemeup to andincluding grantyear 1998199.

(b) provide eligibility to single service tourism providers at a grant rate of 25 cents in 4
the dollar.

(c) allow departuretaxesandvisa costsas eligible expensesunderthe Scheme.

(d) limit the provisionof free technical information andtendersandquotationsto the
written formS

(e) limit the totality of grantspaidto companygroupsto $250,000in any onegrant
year.

(1) render‘projects’ in receiptof financial assistanceunderotherschemesof financial
assistanceadministeredby Austrade,ineligibleto receiveEMDG assistance.

(g) ensurethat any apportionmentof the overseasvisit allowanceincludestravel
undertakenon behalfof personswho are not claimantsundertheEMDG Scheme.

(h) provide that approvedjoint ventureandconsortiumare subjectto theEMDG
insolvency and convictions provisions.

(i) allow expenditure to be apportioned to provide eligibility to that portion of
expendituredirectly relatodto promotionin ~new markets”.

Q) preventpaymentof grantsto personswherethey refuseto allow a searchof
criminal recordsfor the purposesof thecriminal convictionsprovisionsof the EMDG
Act.

(k) removefrom eligibility paymentsof a capita! naturewherethey relateto the
promotionof industrialpropertyrights andknow how

(1) repealtherestrictiveprovisionrelatingto theRepublicof SouthAfrica. 1
(m) providethelegislationwith moreeffectivepenaltyprovisionswherea person
providesfalseor misleadingmaterialor statementsin supportof a claim forgrant.

(n) provideAustradewith moreeffectivepowersto preventabusewherepersonsbuy,
sell, transfer,or modify businessundertakings,in a mannerwhichwould makethem
eligiblefor grantsin excessof thegeneraleight grant limit.



EXPLANATION OF REASONS FOR INTRODUCTION

2. The Govemment’sMay 1994 WhitePaper,“Working Nation”, proposedanumberof
initiatives~vithrespectto thedevelopmentof trade. Theseinitiativesincluded
amendmentsto the ExportMarket DevelopmentGrantsAct 1974 (EMDG) relatedto
improvingthefocusof theSchemerelevantto theemergingindustriesof the 1990’s,
andmeasuresto refinethe directionof grantswhilst containingcosts. ThisBill
includesfive amendmentsto the EMDG Act in supportof White Paperinitiatives, and
nine ‘technical’ amendmentswhich clarify someexistinglimiting provisions,and
introducesomenewlimiting andexpansionaryprovisions. Limiting provisionsrelating
to the Republic of South Africa are repealed.

3. This Bill extends the life of the Scheme for a further four years beyond its current
1994/95 expiry date, to grant year 1998/99. This means that expenditure incurred up
to and including the 1998/99 grant year will be eligible for EMDGconsideration.
Recent evaluations of the Scheme have indicatcd that theSchemehasa significant
positive role in encouraging the development of overseas markets, and is effective in
developing an ‘export culture’ in Australianbusiness.Theseevaluationsalso
reinforced the policy of ensuring that funds enhancetheAustralian economy and
minimise windfall gains to participants.

4. Providers of a package of three or more prescribed toutism “amenities” havebeen
eligible for EMDGassistance commencing the 1990/91 grantyear. The intention at
that time was to extend eligibility to the inbound package providersof tourismservices
who achievebulk arrivalsof overseasvisitors. This Bill providesfor the Schemetobe
extendedto include theprovisionof singletourism“amenities”,referredto in this Bill
as designatedtourismservices(DTS).

5. Thegrantratefor the provisionof eligible tourism services(threeor moreeligible
amenitiesprovidedfor an all inclusive priceto a non Australianresident)is 50 centsin
the dollar. Theprovisionof DTS will attractgrantsat the rateof25 centsin the
dollar. Promotionby individual operatorsis interwovenwithgenericpromotionof
Australiaasa tourist destinationand considerableGovernmentfunding is already
dedicatedto thisgenericpromotionthroughthe AustralianTourismCommission. In
addition,a substantiallevel of promotionis consideredto result in ‘switching’ from
otherserviceoperators,touristswho arealready“captive” to Australiaasa
destination. Inthecircumstancesit is consideredthat the higherrateof grantof 50
centsin thedollar is not appropriate.

Providersof DTSwill not bedisadvantagedviz a viz providersof eligible tourism
serviceswith respectto therangeof eligible “amenities”. Eligible “amenities” are
prescribedby Regulation. Within theWorking Nation initiative, a generalreviewof
serviceseligible underEMUG is beingconductedwith a view to possibleexpansionof
eligible services

Some‘technical’adjustmentshavebeennecessaryto allow DTS accessto theScheme.
Many DTS providersderivea considerableproportionof their incomefrom an
Australianinboundoperator. Without amendmenttothe Act, theseparticularearnings

would be ineligible for anypurposeunderEM~DG,astheAct recognisesonly



thoseeamingsreceiveddirectly by way of a contractwith a nonAustralianresident.
However,manyDTS providersexpendconsiderablefunds promotingtheir amenity
directly overseas Theapplicationof theexportperformancetestin lateryearscould,
therefore,severelylimit thegrantpayable To minimisethisdisadvantageto DTS
providers,and at the sametimepreventthedoublecountingof earnings,this Bill
providesfor an apportionmentof theseparticulareamingsamongstthe inbound
operatorand the DTS provider.

8. Companieshavebeenableto accessEMDG without regardto their collectiveability to
attractfunds Thegrantmaximum of$250,000peryearcould be paidto any number 4
of individual companieswithin a groupof companies,therebynot limiting the amount
of EMDG fundinga companygroupcanreceive. Groupsgenerallyhaveaccessto
moreflexible funding arrangementsthan individuals,and,therefore,experienceless
urgencyor needfor reimbursementof expenditure.A limitation of $250,000per
companygrouppergrantyearis consideredappropriate. It is recognisedthat the
provisions associated with this amendment may delay payments to groups, but they are
considered more appropriatethan alternatepossiblemechanisms.Delaysin payment
for grants can be limited if all members of a group coordinate early lodgement.Group
companies will remain free to pursue approved joint venture and consortium without
these activities being attributed to the group.

9. White Paper initiatives included also the extension of the Scheme to include the costs
of departure taxes and visasasalegitimatecomponentof overseastravel,and
provisionsto closea developing‘loophole’ with respectto theinterpretationof costs
eligible in relation to “free technicalinformation”. The evolutionof sometechnically
orientedindustries,suchasthoserelatedto informationtechnology,which werenotof
majorconsiderationin 1974whenthe EMDG Schemewasdevised,hasrequiredthe
rewordingof the Act to preventtheseindustriestaking an unintendedadvantageof the
“free technicalinformation”provision. The natureof a productis a determiningfactor
in thegenerallevel and typeof promotionrequired. Wherea productis intrinsically
technical,it follows that its generalongoinglevel of promotionwill be technical,and,
therefore,cannotbe saidto fit the specialcaseof “free technicalinformation”. The
free technicalinformation provisioncoverssituationswhereadditionalandspecial

effort overandabove‘normal’ effort is applied. Thecurrentsituationhasevolvedto
provideabenefit in excessof that receivedby less technicalindustries. Theprovision
is being amendedtoensureequitabletreatmentacrossindustries,andnotallow
technicalindustriesto includeAustralianbasedsalariesto bereimbursedforgeneral
promotionalactivities includingthat time takenoverseas.

10. A numberof ‘technical’ amendmentsmadeby this Bill clarify the intent of existing 4
provisionsof the Act. The Bill ensuresthat approvedjoint ventureandconsortiumare
subjectto EMDG insolvencyandconvictionsprovisionsin the sameway asall other
claimantsundertheScheme. The Bill ensuresthat expenditureincurredin relationto
“new markets”canbe separatedfrom otherexpenditure,andbe fully eligible underthe
Scheme. In addition, it ensuresthat thecostsof travel undertakenon behalfof several
individualsmaybe fully distributedacrossall beneficiariesto providea truereadingof
the grantpayable. TheBill removesalso an unintendedanddiscriminatorybenefitin
relationto capitalexpenditurecurrentlyavailableto personspromotingindustrial
propertyrights andknow how. Capitalexpenditureis EMDG eligible in only very



limited situations It wasneverintendedthatgeneralcapitalcostswhich maybe
associatedwith the promotionof industrialproperty rightsandknow how shouldbe
eligible underthis Scheme

TheAustralianTradeCommissionadministersa numberof financialassistance
schemesall of whichare fundamentallydirectedat thedevelopmentof overseas
markets. Currently,it is possiblefor anexporterto obtain concurrentbenefitunder
severalof the Commission’sfinancialassistanceschemesin relation to the same
project. Thishasthepotentialeffectof significantly reducingtheexporter’sfinancial
commitment,andpossiblydedication,to the project,by passingthe burdento the
taxpayer. This Bill limits an exporter’sfinancialaccessin respectof a particular
projectto eitherEMDG or otherCommissionfinancialassistanceschemes.

12. Personsconvictedof certainprescribedoffenceshavelimitationsplacedon their access
to grantsundertheEMOG Act. Within specifiedtimeframes,grantsarenotpayable
to “convicted” persons. To fulfil requirementsrelevantto theseprovisions,the
Commissionmustbein a position to verify whetheror nota claimantor relevant
relatedpersonhasbeenconvictedof a specifiedoffence. This requiresthe written
permissionof theclaimantor person. Should this be refused,the Commission
currently hasno powerto discontinueinvestigationof a claim andnotpay a grant.
This Bill providesthis fundamentalpower

13. Personswhomakefalseor misleadingstatements,or producefalseor misleading
documentsto obtain a grantmustbe discouragedto thefullest possibleextent.
Provisionscurrently in placerequirethat the Commissionprovethata personhad
certainknowledgethat the statementor documentwasfalseor misleading. This
severelylimits theeffectivenessof theprovision. ThisBill widensthe scopeof the
penaltyprovisionto includesituationswherea personoughtreasonablyto have
known,havingregardto their abilities, experience,qualificationsandotherattributes.

14. With the exceptionof approvedbodiesandapprovedtrading house,thereis a general
eightgrant limit applicableto EMDG claimants. Section 19 of the Act providesthe
Commission with a discretion to credit a business activity with the EMDGhistory of
its predecessor. It is designed to prevent claimants circumventing the limitations on
entitlements under the Scheme, particularly the eight grant limit. Apart from its
contributionto costcontainment,section 19 is designedto achievean equitable
distribution of fundingacrossabroadbaseof the exportingcommunitywith fair but
not unlimited assistance.Theoperationof the sectionrequiresthata discretionbe
exercisedby theCommission. This, anda lack of guidanceprovidedby the sectionas
to whenit shouldbe applied, has significantly reduced its effectiveness for decision
making. The Commission’sexperienceis that in themajority of caseswherethe
section could apply, it should apply. However, the appeals process has suggested that
the section can only apply in the most exceptional cases. This Bill provides for a
greater objectivity of application through the use of tighter terminology, altering the
section’s effect from one of restricting access to one of providingadditional access,
and stipulating that the Commission must formulate“decisionmaking principles”
which must be complied with when making section 19 decisions



FINANCIAL IMPACT

15. The estimated cost of the amended EMDGScheme beyond the current expiry year of
1994/95 is $246 million in 1995/96, $267 million in 1996/97, $289 million in 1997/98
and $313 million in 1998/99.

16, The balance of the “Working Nation” initiatives effect estimatedsavingsof $3.8
million in 1994/95. Thesecompriseadditionalcostsof $5 million and$0.2million
with respectto tourismanddeparturetaxesandvisacostsrespectively,offsetby
estimatedsavingsof $4.5 million eachin respectof changesto theeligibility of free
technicalinformation andtendersandquotations,andgroupcompanygrants.

17. Overallsavingseffectedby the “technical” amendmentstotal anestimated$2.9million
in 1994/95, primarily achieved through a tightening of the anti abuse and penalty
provisions,$2 million and$1 million respectivelyin thefirst year. The major
additionalcost item is theopeningof theRepublicof SouthAfrica marketestimatedat
$1 million in 1994/95.

4
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ABOREVIATtONS

18. The following abbreviations are used in this explanatory memorandum:

EMDGAct: Export Market DevelopmentGrantsAct 1974.
DTS designatedtourismservices.
The Commission:AustralianTradeCommission,

NOTES ON CLAUSES

Clause1. Short title

19 This clauseprovidesfor the Act to be cited asthe ExportMarket
DevelopmentGrantsAmendmentAct (No. 2)1994.

Clause2. Commencement

20. Thisclauseprovidesthat the Act commenceson the dayon which it
receivestheRoyalAssent.

Clause3. Amendments

21 Specifiesthat theExportMarketDevelopmentGrantsAct 1974is
amendedas set out in the Schedule.

Clause4. Anolication

Clause4(1). 22. SpecifiesthatamendmentsunderParts2 to 12 of the Schedulerelateto
claims in respectof the 1994/95and subsequentgrant(expenditure)years.

Clause4(2) 23 Providesthat first timetourismclaimants,and to theextentthat they
incureligible expenditurein respectof two or lesstourism“amenities”,the
eligibility for which commenceswith the passageof this Bill, may not
aggregatetwo yearsexpenditureuntil the 1995/96or subsequentgrantyears.

(Referto commentat paragraph36,NotesOn Clauses).

Clause4(3). 24. SpecifiesthatamendmentsunderPart6 of the Schedulerelateonly to
contractssignedbetweenAustradeandotherpersonsafterthedateof the
Royal Assent.

Clause 4(4) 25. Provides that amendments under Part 14 of the Schedule relevant to
section 19 of the Act have no effect until the day on which theCommission
formulates “decision making principles” as provided for under new section

I 9A.



SCHEDtJLE

PART I -4YEAREXTENSIONOFTHEEMDGSCHEME
I

Amended section 3

26. This Part extends the operation of the EMDG Schemeto the 1998/99
grantyear. That is, grantswill bepaid on expenditureincurredup to and
including 1998/99. (Item I)

PART2- TOURISM

Overview

27. The object of this Part is to extend the EMDGScheme to provide
eligibility for the provision of single tourism amenities (tourism services are
referred to as “amenities”). The Act currently provides eligibility for the
provisiononly of prescribedamenitieswherenot lessthan threeamenitiesare
providedforan all inclusiveprice to a non residentof Australia. Thecurrent
provisionwasin responseto a desirein 1990 to provideeligibility to inbound
(package)tourismoperators.Therebeingno readymadedefinition of an
inboundoperatoravailable,theforegoingprovisionwasdevised.

28. This Bill allows the providers of less than three amenities to access the

Scheme.

Amendmentsto the Act

Amendedsections3,3A,11C,IlE, llZ, I1ZA, 1IZE, 15,and43

29. Wherea claimantprovideslessthan threetourismamenitiesin a
‘package’,thoseservicesareto betermed“designatedtourismservices”. As is
currently thecasewith “eligible tourismservices”(threeor moreamenities),
thesewill be establishedunderRegulationsto theAct. DTSproviderswill not
be disadvantagedwith respectto the rangeof amenitiesavailabletothem viz a
viz eligible tourismservices.(Items2,3,5,6,7,8,9,10,11,12,13,14,15,
16, 18, 19 and 22) 4

Amended section 16

30. The EMDG Act paysgrantsto a “person” in circumstanceswhere,
amongstotherconsiderations,that personis an Australianresidentwho ‘owns’
an eligible(amenity),andwhoexpendstheir own fundspromotingthat
(amenity)overseas.Many tourismprovidersderivea considerableproportion
of their income,not direct from overseas,but from an Australianinbound



operator who includes that amenity in a ‘package’ of multiple tourism
amenitiesdrawnfrom a numberof providers.

31. Although single service providers often expend considerable sums of
money promoting their service overseas, where income is derived from an
inbound operator, that income is not EMDGeligible income in the hands of the
single service provider. This is because the EMDGAct defines the ‘owner’ of
a service to be the ‘person’ who hasa contractto supplywith a personresident
outside Australia.

32. The EMDGAct provides two grantsto an individual claimantwithout
reference to the level of’ exportearningsachieved.However,for the third and
subsequent grants, the grant paid is a declining percentage against actual export
earnings achieved. As such, any single service provider who receives a
significant proportion of income from an inbound operator, may have their
ability to benefit under the EMDGScheme greatly reduced.

33 To overcome this limitation, and at the same time maintain the integrity
of the Scheme by eliminating the possibility of ‘double counting’ export
earnings, earnings are to be apportioned between the eligible tourism service
provider and the DTS provider. Eighty percent of eligible export earnings
received by an eligible tourism service provider will be allowed for the purpose
of the grant calculation Ofthe amount passedto theDTS providerby the
eligible tourismserviceprovider,twenty percentwill be allowed to the DTS
provider. The full onehundredpercentof earningsreceiveddirectfrom
overseaswill be allowed wherethat income is receivedandretainedby a DTS
provider. Thesearrangementshavebeenformulatedafler extensive
consultationwith industry. Theprovisionallows for the proportionsto be
variedby Regulationshouldit be subsequentlyconsiderednecessaryto alter

them. (item 21)

Amendedsection 1413

34. TheEMDG Act excludesfrom the Scheme,with the exceptionof
approvedbodiesandapprovedtrading houses,all claimantswith export
eamingsin excessof $25 million in thegrantyear. Given thefocusof the
EMDG Schemeon small to mediumexporters,and the principlethat no
industryshouldhavean advantageoveranotherindustrywith regardto this
limit, thefull valueof all “eligible” incomereceivedin respectofDTS or
eligible tourismservicesis to count towardsthe$25 million limit. (Item 17

Amendedsection 16

35. Theprovisionof DTSis tobegiven accessto EMD grantsat therate
of 25 centsin thedollar. Promotionby individual operatorsis interwovenwith
genericpromotionof Australiaas a tourist destinationandconsiderable
Governmentfunding is alreadydedicatedto thisgenericpromotionthroughthe
AustralianTourismCommission. In addition, a substantiallevel of promotion
is consideredto result in ‘switching’ from otherserviceoperators,touristswho



are already“captive” to Australiaas a destination In the circumstancesit is
consideredthat thehigherrateof grantof 50 centsin thedollar is not
appropriate. (Item 20)

36. First timeclaimantsare eligible to claim expenditureincurredin the year
previousto their first yearof claim, ie claim two consecutiveyearsof
expenditure.In thesecircumstancesgrantsare calculatedon the basisof 50
centsin the dollarfor all eligible expenditurein excessof $30,000. (For
claimantsnotelectingto includethepreviousyearsexpenditure,grantsare
calculatedon the basisof 50 centsin the dollar for all eligible expenditurein
excessof $1 5,000). Thisprovisionis intendedto providestart up assistanceto
claimantswho might havedifficulty in meetingtheminimumexpenditure
thresholdof $30,000in their first grantyear. Given thatthe tourismindustry
hasbeenoperatingfor a long period, and that many of its DTS operatorsare
very well established,this provisionis not to beextendedto them until grant
year 1995/96to avoid windfall gains. (iteni 20)

PART 3-DEPARTURETAX AND VISA COSTS

AmendedsectionsItS and I IV

37. Currentlyunderthe Act, Austradeis obliged to deductfrom the
transportationcomponentof travel, the costof departuretaxesandvisacosts.
Thisentailsa disproportionateallocationof the Commission’sadministrative
resources.Thesecostsarean unavoidablecost of travel, andwhererelatedto
overseas promotion, should be eligible for grants consideration. (Items 23,24
and 25)

PART4- SAMPLES,TECHNICAL INFORMATION TFNT)FRSAND OtJOTATIONS

Amendedsection lID

38. TheAct allows thatwherea personprovides“free samplesor technical
information”, thatpcrsonmay claim “directly attributable”costssuchas‘in
house’labourcostsincurredby them. Wherepromotionalactivities arethose
of generalsolicitationof business,‘in house’costsmay notbeclaimedas
eligible expenditure.TheAct strictly limits theoccasionswhere‘in house’
costsmay beclaimcd, theonly othercircumstancesbeingin respectof tenders
andquotationsandcertainexpensesrelatedto packagingand labellingof
goods.

39. The intentionof the“free technicalinformation”provision,asincluded
in the Act from its commencementin 1974, is takento coverexpenseswhere
thepersonis put to effort additionalto thatwhichwould normallybe
undertakenduring thecourseof promotingandsellinga product. Forexample,
theprovision of an ‘off the shell saics brochure or technical sheet would not
fall underthe specialprovisionsof “free technicalinformation”.



40 Developmentsin certainindustriessince 1974,for exampleInformation
Technology,hasnecessitateda requirementfor moreinvolvedand technical
salestechniquesby thoseparticularindustries. Thatconsiderabletechnical
informationis conveyedto potentialpurchascrsin this processdoesnotalter
thefact that this activity is essentiallyandsimply part of the normal sales
processfor the particularproduct. As such,theseactivities fall underthe
generalprovisionsof the Act, andnot the specialprovisionsunderfree
technicalinformation.

41. The currentsituation hasevolvedto providea benefitin excessof that
receivedby less technicalindustries. Theprovisionis being amendedto ensure
equitabletreatmentacrossindustries,andnot to allow technicalindustriesto
includeAustralianbasedsalariesto be reimbursedfor generalpromotional
activities. Limiting theprovisionof “free technicalinformation” to thewritten
form largelyclosesthis loophole. (Items26 and27)

42 Theeffectivenessof the foregoingmeasurewould be reducedwerethe
claimantableto physically‘deliver’ the“free technicalinformation”. This
provisionlimits delivery(andonly delivery) to postageor freightcosts. The
inclusionof “freesamples”within this limitation is necessaryto prevent
avoidanceof Governmentintentionwhich is possibledueto overlapbetween
technicalinformation andsamplesin certainindustries. (Item 28)

Amendedsection1 1E.

43. Shoulda deliberate effort be mounted to confuse interpretation, there is
a degreeof practicaldifficulty in differentiatingbetween“free technical
information” and“tendersandquotations”. Possibleoverlapbetweenthese
two areasnecessitatesthat “tendersandquotations”be similarly restrictedto
thewritten form. This provisionhasno limiting effecton theeligibility of costs
currently eligible in the preparationof a tenderor quotation. (Items29, 30
and 31)

44. Thisprovisionlimits the costsof deliveryof tendersandquotationsto
thoseof postageor freight. Reasoningis similarto that providedin respectof

Item IS. (Item 32)

PARTS-SPECIALGRANT CEILING FORMEMBERSOF COMPANY GROUPS

Overview

45. TheobjectofthisPartistolimitcompanygroupstoamaximumgrant
of $250,000 in anyonegrantyear. TheAct currentlyprovidesgrantsto
individual companiesregardlessofwhetherthe companyis aloneor is a
memberof a group. At present,therefore,companygroupsmayreceive
multiplesof grants. Individual claimantsmay receiveup to $250,000in any

onegrantyear,andas such,it is theoreticallypossiblefor a group to receive
severalmillions of dollarsperyearin EMDG assistance.Companygroupsare



consideredto havegreateraccessto fundsthan individual companys,and
limiting their grantsto the singleclaimantmaximumis consideredappropriate.

Amendmentstothe Act

Amendedsection3

46. Forthe purposesof this Act, a companygroupis determinedby
referenceto the CorporationsLaw, sections46 and50. Thedeterminationof
an individual company’sgroupstatus,therefore,is basedon anotherperson’s
ability to control that company,and is not, therefore,necessarilylimited to the
ownershipof sharecapital in thatcompany. (Items 33 and 34)

New sections21, 22, and 23

Approvedjoint ventureandconsortium- New sectionandsubsection21(2)

47. CompanyactivitiesandgrantsapprovedundertheEMDG Scheme’s
joint ventureand consortium provisions are excluded from the group company
provisions.

No first halfclaims - New section22

48. Companieswhosemembershipof a companygroup commencedin the
first half of a grantyear maynot lodge claimsin respectof the first six months
of a grantyear. Thisrestrictionis necessaryto allow all companiesin the
groupwhich expendedpromotionalfunds,theopportunityto receivetheir
proportionalshareof themaximum$250,000payableto thegroup. As thisBill
cannotbecomean Act until a considerabletime afterthe 1 January1995
commencementdatefor the lodgementof 1994/95“first half’ claims,and,
therefore,raisesthe issueof the recoveryof grantswhichwerepreviously
legally paid,this provisionwill not apply to the 1994/95grantyear (Items35
and 37)

When the group grant provision applies - New section and subsection 23(1)

49. The companygroupprovisionslimit grantsonly wherethe combined
grants of all claimant companies in a group at the end of a grant year exceed

$250,000. (Items36 and37)

Pro-rating and group’s gross grants - New section and subsections 23(2) and (7)

SO. A group’sgrossgrantsis the totalof thegrantamountscalculatedon
thebasisof theexpenditureandexportearningsof eachindividual group
claimantcompanyin thatgrantyear. Thegrantactuallyreceivedby eachgroup
companywill be theratio of its individual grantto the groupgrossgrant,as a
factorof $250,000 Thecalculationwill excludeany“first half’ grantpaid or
payableto a companywherethat companywasnot a memberof thegroup in



the first half of that grant year. Any “balance year” claim by that company will
betakeninto accountin thegroupcalculation. (Item 37)

Notification of group,recoveryof overpayments,knowledge,-New sectionand
subsections 23(3), (4), (5) and (6)

51. Group company claimants must list, at the time of claiming, the names,
addressesandcompanynumbersof companieswhich, to thebestof their
knowledge,form part of their companygroup. Wherea companytotally fails

to identify as part of a company group, any grant paid or payable is forfeit.
Thereis no penaltyfor anincorrectattemptto identify with a groupwhere,in

the circumstances,theclaimantcouldnot reasonablyhaveknown thatanother
companywasa memberof thegroup. (Item 37)

PART 6- NON-EMDG ASSISTANCESCHEMESADMINISTERED BY TI-FE
COMMISSION

Amendedsection lIP

52. The Australian‘l’rade Commissionadministersa numberof financial
schemeswhich specifically assistexport. It is currently possiblefor an
individual “person” to claim assistanceundera numberof schemesin respectof
the sameproject. Wherethis occurs,thereis potential for theapplicantto
derivea considerablyincreasedbenefitat taxpayer’sexpense,therebyreducing
not only financial commitmentto the project,butpossiblydedicationto the
task as well. This amendment means that applicants benefiting under other
Austradeschemesof financialassistance,cannotalso accessEMDG with
respectto that particularproject. Thisprovisiondoesnotpreventapplicants
from accessing multiple Commission assistance schemes where different
projectsareinvolved. (Iteni 38)

PART7-OVERSEAS VISIT AI.LOWANCE

Amendedsection IlL

53. Claimableexpenditureunderthe EMDG Schememay includecertain
costsof overseastravel. Thistravel may be undertakenby any personwho
promotes the claimant’s eligible product. Where that promotion is undertaken

on behalfofa numberof individuals,thetotality of eligible expenditure
incurredby the travellershouldbe apportionedamongstall of thoseindividuals
in proportionto theeffort undertakenon behalfof eachindividual or
organisation.Thereis a possibility that the currentwordingof section IlL
doesnot providefor thecalculationto takeaccountof expenditurewhereit
was incurredon behalfof personswho are non claimantsunderthe EM.DG
Scheme,Theresult of this is the attributingof ineligible expenditureto the
claimants and payment of inflatedgrants. The amendmentto section 1 IL

clarifies eligibility. (items 39,40,41,42,43,44and45)



PARTS- INSOLVENCY AND CONVICTIONS OF MEMO ERS OF APPROVED JOINT
VENTURES OR CONSORTIA

AmendedsectionsIIUA, IIIJB, and IIYA

54. Parliamentrecentlyamendedthe EMDG Act to prevent insolvent
“persons”,and“persons”convictedof specifiedoffences,from being eligible to
receivegrantsunderthe Scheme(Act No 108 of 1993) Theseprovisionswere
intendedto include all claimants,but inadvertentlyfailed to include“approved

joint ventureandconsortium”with respectto the insolvencyprovisionsunder
sections1IUA and 1 1150,and the convictionsprovisionsundersection1 IVA.
That is, grantsarecurrentlypayableto approvedjoint ventureandconsortium
regardlessof their, or relatedpersons,solvency,and in certaincircumstances
where convicted of a specified offence. This amendment makes approved joint
ventureandconsortiumsubjectto all of the insolvencyandconvictions
provisionsof the EMDG Act. (Items46, 47, 48, 49 and50)

PART9- GRANTSIN RELATIONTO“NEW MARKETS”

Amended section 15

55. Claimantsmay receivea maximumof eightgrantsunderthe Scheme.
In certaincircumstances,as providedfor undersection15, thosesame
claimantsmay receiveadditionalgrantswheretheyare incurring promotional
expenditurein pursuing“new markets”. Thewording of section 15 is
consideredto be toorestrictivein that it may be interpretedto requirethat the
totality of an expenditureitem be incurredon “new market” promotionalone.
This interpretationof thesection,for example,would resultin thetotal
disallowanceof an airfarewherethetravellervisited oneestablishedmarket,
regardlessof the factthat the travellervisited several“new markets”. This
amendmentallowsexpenditureto be apportionedbetweenestablishedand
“new markets”and a grantpaid on the amountrelevantto “new market”
promotion. (Item 51)

PART 10- CRIMiNAL RECORDS

Amended section 13 4
56. As indicatedin commentunderPart S to this AmendmentBill, Act No

108 of 1993 amendedthe EMDG Act to preventpaymentof grantsto persons”
convictedof specifiedoffences. To fulfil the requirementsof theAct. the
Commissionmustbe in a position to verify thecriminal statusof therelevant
partiesto a claim,and this verification cannotbe achievedwithout obtaining
written consent. Should written consent be refused, the EMDGAct does not
providethepowerto discontinueinvestigationof a claim andnot pay a grant.
Shouldthat claimantor relevantrelatedpersonbeconvictedof a specified



offence,the paymentof a grantwould be in contraventionof the intentionof
the Act. This amendment provides the Commission with the power to
discontinue investigation of a claim and not pay a grant where written consent
toa search of criminal records is not provided. Searches of criminal records
are undertakenby theAustralianFederalPoliceandnotby officersof the
Commission (Item 52)

PART II - CAPITAL EXPENDITURE

Substitutedsection tIN

57. Section IIN rendersexpenditureofa capital natureineligible, exceptin
certaincircumstancesAmongstotheractivities, subsectionI IN(a) provides
for the eligibility of expenditureof a kind referredto in sectionI IF, theforeign
registrationof eligible industrialpropertyrights Theseexpensesaregenerally
capitalised,andarenotgenerallyacceptedasbeingof a promotionalnature.
They are,however,seento be importantin assistingexporters’penetrationof
overseasmarkets,hencetheneedfor this specific exclusionaffording eligibility.
On theotherhand,subsection11 N(b) provideseligibility to expenditure
incurredin relationto disposalsof thekind referredto in subsectionsI IZ(8)
and (9), 1 1ZA(5), I IZB(4) and (5) and (6), and 1 IZC(7) and (8). These
provisionscover thewide rangeof intrinsicallyanddirectlypromotional
expenditureswhich couldbe expectedto be incurredin the overseaspromotion
of eligible industrial propertyrights(andknowhow). Thisamendment
removesthis discriminatoryandunintendedadvantageto the promotersof
industrialpropertyrightsandknow how. (Item 53)

PART 12 - REPUBLICOF SOUTHAFRICA

Repealsection 10

58. Section 10 of the EMDG Act providesfor the Republicof SouthAfrica
to be a proscribedcountryfor the purposesof the Act. Theresponsible
Ministermay makea determinationin writing publishedin theAustralian
GovernmentGazettewhich revokesproscribedcountrystatus. TheMinister
forTraderevokedproscribedcountrystatusin respectof theRepubliceffective
7 October1993. Thesectionno longerhasa purposeand is consequently
repealed.(Item 54)

PART 13 - FRAUD AND FALSE OR MISLEADING STATEMENTS

tended section39

59. Section 39 of the EMDG Act providesthat a personshall not
knowingly obtain or attempt to obtain a grant that is not payable, or obtain or
attempt to obtain a grant by means of a statement that the person knows to be



false or misleading or by means of a book, record or document which to the
person’s knowledge contains false or misleadinginformation,or makea
statement to specified persons which is false or misleading. The requirement
that the Commission must prove that a person had certain knowledge greatly
restricts the effectiveness of the provision. As the principalpenalty provision (
of the EMDGAct, it is important that persons cannot take advantage of
weaknesses to obtain unwarranted grants. Amendment of the section to allow
the courts to take account of a person’s abilities, experience, qualifications and
otherattributesin comingto a decisionas to whethera personought
reasonably to have known, will provide adequate strength to the section. 4
(Items 55, 56, 57 and 58)

CHANGE IN OWNERSHIPOF BUSINESSETC.

Amended section 19 and new section l9A

60. Section 19 of the EMDGAct provides the Commission with a
discretion to credit a claimant with the EMDGhistory of its predecessor where
the business activity carriedon is “substantiallysimilar”. It is designed to
ensure that business activities do not receive the benefit of more than the usual
limit of eight grants per claimant simply because ofa change in the status of
ownership. This limitation is based on an assessment of the length of time that
support is required to develop self sustaining export businesses. As such, the
section is designed to provide for an equitabledistribution of limited grants
funds between business activities for the maximum number of claimants,
However,the sectionprovideslittle guidanceto eitherdecisionmakersor
claimantson whenthe sectionshouldapply which reducescertaintyin the
scheme for claimants It results also in a lack of objectivity in the decision
making process due to the lack of rules on which to base decision making.

61. Austrade’s experience is that in only extreme circumstances will the
exercise of the discretion under this section be likely to be upheld through the
appealprocess.Yet Austrade’sexperienceis that in thevast majority of cases,
the business activity benefits significantly from the eligible promotionof the
previous business if the business activities are in any way similar. For example,
Austrade has had several recent cases where a manufacturer, who had received
eight grants, has restructured the business, commenced manufacture of product
only slightly different from previousproduction,and soughtanEI’vlID grant as
‘new’ claimant. Independent legal advice suggested that using the discretion
apply section 19 in this case would be unlikely to be upheld in an appeal
process This has rendered the section virtually inoperable. Amendments made
by this Bill provides that where the activities are similar, the EMDGhistory of
the predecessor will apply to the new claimant unless Austrade grants an
exemption. Austrademustconsiderdecisionniakingprinciplesestablished
underthenewsection 1 9A in determiningwhetheran exemptionshouldbe
granted Austrade will formulate these principles in consultation with industry.
The new sectionsestablisha frameworkfor a clearandobjectivedecision



makingprocessthat will be responsiveand flexible to dealwith a dynamic
industrialenvironment.(Items59, 60, 61, 62, 63, 64, 65, 66, 67 and68)
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