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AMENDMENTS TO THE EVIDENCE(TRANSITIONAL PROVISIONSAND
CONSEQUENTIALAMENDMENTS) BILL 1994

OUTLINE OF AMENDMENTS

Theamendmentsmakeminor policy andtechnicalor drafting changesto the Evidence
(TransitionalProvisionsandConsequentialAmendments)Bill 1994.

2. Theminor policy amendmentswill:

enablea proceduralstepon whichaprovisionof theEvidenceAct 1994
dependsto betakenbefore thatAct comesinto operationand,wheresucha
stepis takenbeforethattime,providefor theexpiry of time limits for
furtherconsequentialstepsafter the commencementof thenew Act; and

amendrelevantprovisionsof Part IAA of the CrimesAct 1914to ensure
consistencybetweenthatPartandPart3.9of theEvidenceBill 1993.

FinancialImpactStatement

Theamendmentsarenot expectedto haveany significantfinancial impacton
Commonwealthexpenditureor revenue.
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NOTES ON AMENDMENTS AND NEW CLAUSES

Clause2: Commencement

AmendmentI

3. Thisamendmentamendsclause2 so thatit providesfor the commencementof
Part3 of theBill. Part3 providesfor thecontinuedapplicationof provisionsof Acts
repealedor amendedby theBill in proceedingsthatarepart-heardat the timeof the
repealoramendment,andfor thecontinuedoperationin certaincircumstancesof the
presentlaw in relationto visual identificationevidenceandtheproprietyof
questioningby an official whenno cautionhasbeenadministered.

Amendment2

4. This amendmentamendsclause2to providefor thecommencementof operation
of the amendmentsto sections3ZM and3Z0of theCrimesAct 19/4,which are
proposedin Amendment7. Theamendmentswill commenceon thedayon whichthe
relevantprovisionsof theEvidenceAct comirience,or adayfixed by Proclamation,
whicheveris the earlier.

Amendment3

5. Thisamendmentamendsclause2 to providefor thecommencementof the
amendmentto the IndustrialRelationsAct1988 whichis proposedin Amendment8.

Clause4: Proceedingsalreadybegun.

Amendment4

6. Thisamendmentmakesa draftingamendmentto clause4 consequentialon
Amendment5.

Newclauses4A, 4B, 4C,4D, 4E, 4Fand4F.

AmendmentS

7. Thisamendmentinsertsnewclauses4A, 4B, 4C, 4D, 4E,4Fand40 in theBill.

8. Theoperationof someprovisionsof theEvidenceBill 1993 dependsupona
proceduralstepbeing takenbeforethehearingof aproceeding.New clauses4A, 4B,
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4C, 4D, 4Fand40 makeit clearthatsuchstepscanbetakenbeforethe EvidenceAct
comesintooperation. Otherwiseit is arguablethatthoseprovisions,whichdepend
uponprior actionbeingtaken,would not be fully operativeuntil sometimeafter
commencementof the Act. Thatmight in turn leadto hearingsbeingadjournedso
thatthe provisionof theAct can beused. The newclausesalsoprovide,wherea
proceduralstep is takenbeforecommencement,for theexpiryof time limits for
furtherconsequentialstepsafter thecommencementof theAct.

9. Newclause4E is a transitionalprovisionrelatingto personsauthorisedfor the
purposesof clause171 of theEvidenceAct.

10. New clause4A providesthatdocumentsreferredto in theprovisionsof the
EvidenceAct listed in subclause4A( 1) may begiven or servedbeforecommencement

of the EvidenceAct. It alsoprovides,in relationto thoseprovisionswhereserviceof
adocumentcausesaperiod to commenceduringwhich someotheractionis to be
taken,that theperiod expiresatthe laterof 21 daysafterserviceand7 daysafter
commencementof the provisionconcerned.

II. New clause4B providesthat for the purposesof paragraph50(2)(b)of the
EvidenceAct, which relatesto proofof voluminousor complexdocuments,a
reasonableopportunityto inspector copyadocumentcanbe given before
commencementof section50.

12. Newclause4Cprovides,in effect,that noticeof intentionto adducetendency
evidenceor coincidenceevidencemaybegiven before thecommencementof
section97or section98 respectivelyof the EvidenceAct.

13. Newclause4D providesthataparty maymakearequestto anotherpartyunder
section167of the EvidenceAct (which relatestodeterminationof questionsabout
previousrepresentations,evidenceof convictionsandtheauthenticity,identityor
admissibilityof adocumentor thing) beforethecommencementof section167.

14. Newclause4E providesthat -

a personwho wasauthorisedby theAttorney-Generalunder
paragraph7J(4)(b)of theEvidenceAct1905 beforethecommencementof
section171 of the newEvidenceAct; and

a personwho,beforethecommencementof section171 of theEvidence
Act is authorisedby theAttorney-Generalunderthatsection,
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will be takento bean authorisedpersonfor thepurposesof paragraph171(3)(d)of the
EvidenceAct.

15. An authorisedpersonmay, underbothActs,giveevidencerelatingto business
recordswhereit would not bereasonablypracticableor wouldcauseundueexpenseto
call asawitnessapersonwhohadapositionof responsibilityin relationto themaking
or keepingof therecord.

Clause5: Identificationsalreadycarriedout.

Amendment6

16. ThisamendmentamendsclauseSof theBill to providethatsection 115 of the
EvidenceAct (whichmakesinadmissiblecertainpicture identificationevidence)does
not apply with respectto an identificationmadebefore thecommencementof that
section.

Newclauses9A and9B

Amendment7

17. This amendmentamendssections3ZM and3Z0of theCrimesAct1914.

18. Exceptfor theamendmentto subsection3ZM(7), theamendmentsareproposed
only to ensureconsistencybetweenPart 3.9of theEvidenceAct andPart IAA of the
CrimesAct 1914.

19. Part3.9of theEvidenceAct providesexclusionaryrules for -

• prosecutionvisual identificationevidence(providing ageneralrule thatan
identificationparademusthavebeenheldprior to theactof identification
whereit wouldhavebeenreasonableto have heldone);and

• prosecutionvisual identificationevidencebasedwhollyor partly on an
examinationof pictureskeptforuseby policeofficers.

20. Therelevantprovisionsof Part IAA of theCrimesAct 1914set out requirements
for the holdingof identificationparadesin relationto Commonwealthoffences,and
rules forshowingwitnessesphotographsor picturesfor identificationpurposeswhena
suspectis in custodyfor aCommonwealthoffence,or is otherwiseavailableto take

part in an identificationparade.
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21. Paragraph3ZM(2)(b) of the CrimesAct 1914 providesthatanidentification
paraderequestedby sucha suspectmustbeheld if it is reasonablein the
circumstancesto hold one.

22. New subsection3ZM(2A) setsout factorsthat mustbetakeninto accountin
decidingwhetherit is reasonableto hold suchaparade.Thefactorsaresimilarto
thosethat mustbetakeninto accountby acourtundersubsection114(3)of the
EvidenceAct1994 in decidingwhetherit wasreasonableto holdan identification
paradethatincludedthedefendantin acriminal proceeding.

23. An amendmentis alsoproposedto subsection3ZM(7) of theCrimesAct1914.
Subsection3ZM(7) gives statutoryforce to thecommonlaw in relationto -

the admissibilityof certainevidence(a suspect’srefusalto takepart in an
identificationparade,andin thatevent,alternativemethodsof
identification);and

inferenceswhichmaybedrawnfrom a refusalto take part in an
identificationparade.

24. It is understoodthatthe intentionof thesubsectionis to preservecertainspecific
commonlaw rulesfrom beingaffectedby Part I AA of theCrimesAct1914.

25. However,questionsof the admissibilityof evidencecandependuponthe
operationof manyevidentiaryrules(forexample,rnlesrelatingto the competenceand
compellabilityof witnesses,thehearsayrule,rulesrelatingto documentaryevidence).

26. Theeffectof subsection3ZM(7) is to makethecommonlaw prevall overthe
EvidenceAct (becauseof section8 of thatAct), anyfutureStateorTerritory
legislationsimilar to that Act andalsoexistingStateandTerritoryevidence
legislation.

27. Theamendmentto subsection3ZM(7) will ensurethattheCrimesAct 1914 does
not affect thedeterminationof themattersstatedin paragraphs3ZM(7)(a),(b)or (c),
ratherthangiving statutoryforce to thecommonlaw in relationto thosematters.

28. Subsection3Z0(I) setsout a generalrule thatawitnessshouldnot beshown
photographsor picturesfor identification purposeswhereasuspectis in custodyfor a
Commonwealthoffenceor is otherwiseavailableto takepart in anidentification
parade. Exceptionsareprovidedwherethe suspecthasrefusedto takepart in aparade
or holdingonewould be unfair to the suspector unreasonablein thecircumstances.
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29. Newparagraph3Z0(1 )(aa)providesafurtherexceptionenablingawitnessto be
shownphotographsorpictureswherethesuspect’sappearancehaschanged
significantlysincethe offencewascommitted.A similarexceptionappliesunder
paragraph1 15(4)(a)of theEvidenceActto therequirementin thatAct thatpicture
identificationevidenceadducedby theprosecutorin acriminalproceedingis not
admissibleif thedefendantwasin policecustodywhenthepictureswereexamined
andthepictureof the defendantthatwasexaminedwasmadebeforeheor shewas
takeninto custody.

30. Subparagraph3Z0(1)(b)(ii)of the CrimesAct1914 providesanexceptionto the
generalrulereferredto abovewheretheholdingof an identificationparadewould be
unreasonablein thecircumstances.Newsubsection3Z0(IA) setsout factorsthat
mustbetakeninto accountin decidingwhetherit is unreasonablein thecircumstances
to hold suchaparade. The factorsaresimilarto thosethatmustbetakeninto account
by acourtundersubsection114(3) of theEvidenceAct in decidingwhetherit was
reasonableto holdanidentificationparadethatincludedthe defendantin acriminal
proceeding.

31. Subsection3Z0(2) setsout rules thatapply whenapoliceofficer showsa
witnessphotographsor picturesfor identificationpurposes.New paragraph
3Z0(2)(ba)providesthatthephotographsorpicturesshownto thewitnessmustnot
suggesttheyarephotographsor picturesof personsin policecustody. A similar
requirementappliesto picture identificationevidenceadducedby theprosecutorunder
subsection115(3) of the EvidenceAct.

Newclause13A

Amendment8

32. Thisamendmentrepealssubsections474(2)and(3) of the industrialRelations
Act1988. Thesesubsections,whichprovideforoathsandaffirmationsin the

IndustrialRelationsCourt, aremaderedundantby theEvidenceAct.
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