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EVIDENCE(TRANSITIONAL PROVISIONSAND CONSEQUENTIAL
AMENDMENTS) BILL 1994

OUTLINE

ThisBill-

repealstheStateandTerritorial LawsandRecordsRecognitionAct 1901and
mostprovisionsof theEvidenceAct /905;

amendstheActsInterpretationAct190/, CrimesAct 1914,FederalCourtof
AustraliaAct1976 , IndustrialRelationsAct 1988andJudiciaryAct1903
consequentiallyupon theEvidenceBill 1994;

amendstheAustralianSecuritiesCommissionAct /989,FederalCourtof
AustraliaAct /976,NationalHealthAct1953,NursingHomesAssistanceAct
1974,DefenceAct1903,DisabilityServicesAct /986,FederalAirports
CorporationAct/986, FisheriesManagementAct/991,Fishing Industry
ResearchandDevelopmentAct/987, HealthinsuranceAct /973,Liquefied
Petroleurn Gas(Grants)Act1980,Liquid Fuel EmergencyAct /984,Nuclear
Non-Proliferation(Safeguards)Act1987,StatesGrants(PetroleumProducts)
Act1965,Telecommunications(Interception)Act1979andTorresStrait

FisheriesAct /984 in consequenceof therepealof theEvidenceAct /905;

continuestheapplicationof provisionsof Acts repealedor amendedby the Bill
in proceedingsthehearingof which beganbeforetherepealor amendment;

continuestheoperationof thepresentlaw in relationto -

- certainvisual identificationevidencein respectof an identificationmade
beforethecommencementof section114or section115of the Evidence
Act1994;

- evidenceof a statementmadeor actdoneduringquestioningby anofficial
beforethecommencementof section139of theEvidenceAct /994; and

enablesaproceduralstepon which aprovisionof the EvidenceAct1994depends
to betakenbefore thatActcomesinto operationand,wheresuchastepis taken
beforethattime, providesfor theexpiry of time limits for furtherconsequential
stepsafterthecommencementof that Act.

FINANCIAL IMPACT

2. TheBill is expectedto haveno impacton Commonwealthexpenditureor revenue.



2.

NOTESON CLAUSES

Clause1: ShortTitle

3. Thisclauseprovidesfor theshorttitle of theAct.

Clause2: Commencement

4. Thisclauseprovidesthat Parts 1,2 and3 of this Act commenceon Royal Assent
andthatotherclausescommencewhenspecifiedprovisionsof theEvidenceAct 1994
commence,exceptthatclauses17 and 18 may becommencedonanearlierdayby
Proclamation.However,subsection9(I), which relatesto theAustralianSecurities
CommissionAct 1989,is to commenceon Proclamation,which mustnot be made
until certainamendmentshavebeenmadeto thelawsof all Statesandthe Northern
Territory.

Clause3: Repeals

5. Thisclauseprovidesfor repealof the StateandTerritorial LawsandRecords
RecognitionAct/90/ andall provisionsof theEvidenceAct1905 whicharenot
repealedby the EvidenceandProcedure(NewZealand)(TransitionalProvisionsand
ConsequentialAmendments)Act 1994.

6. The repealsto be effectedby this clause(exceptthatof PartI of theEvidence
Act 1905)areto takeeffecton theearlierof aday fixed by Proclamationor 1 January
1995. PartI of theEvidenceAct l905 is to be repealedimmediatelyafter the repeal
(by this Act or the otherrepealingAct mentionedabove)of all otherprovisionsof the
EvidenceAct 1905.

Clause4: Proceedingsalreadybegun

7. Thisclauseprovidesthat provisionsof theEvidenceAct /994 do not applyin
proceedingsthe hearingof which beganbefore thecommencementof therelevant
provisions. it alsocontinuestheapplicationof theprovisionsof theEvidenceAct
1905 ar~dthe StateandTerritorial LawsandRecordsRecognitionAct1901whichare
repealedunderclause3 to proceedingsthehearingof whichbeganbeforetherepeal.

Clause5: Prior operationof notification provisions.

8. Thisclauseprovidesthatdocumentsreferredto in theprovisionsof theEvidence
Act 1994 listedin subclause5(2) may begiven or servedbeforecommencementof
thoseprovisions. Theclausealsoprovides,in relationto thoseprovisionswhere
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serviceof adocumentcausesaperiod to commenceduring whichsomeotheraction
is to be taken,thatthe periodexpiresatthe laterof 21 daysafter serviceand7 days
aftercommencementof theprovisionconcerned.

Clause6: Proofof voluminousor complexdocuments

9. Thisclauseprovidesthatfor thepurposesof paragraph50(2)(b)of the
EvidenceAct1994,which relatesto proofof voluminousor complexdocuments,a
reasonableopportunityto inspector copya documentcan begiven before
commencementof section50 of thatAct.

Cause7: Noticesfor thepurposesof sections97 and98 of theEvidenceAct1994

10. Thisclauseprovides,in effect, that noticeof intention to adducetendency
evidenceor coincidenceevidencemay begive before thecommencementof
sections97 and98 respectivelyof the EvidenceAct 1994.

Clause8: Requestsundersection167 of theEvidenceAct1994

Il. Thisclauseprovidesthata partymaymakearequestto anotherparty under
section167of theEvidenceAct/994before that sectioncommences.Section 167
relatestodeterminationof questionsaboutpreviousrepresentations,evidenceof
convictionsandtheauthenticity,identityor admissibilityof adocumentor thing.

Clause9: Approval of personsfor the purposesof section171 of theEvidenceAct
1994

12. Thisclauseprovidestransitionalarrangementsrelatingtosection171 of the
EvidenceAct /994 andsection71 of the EvidenceAct 1905. It providesthat -

apersonwhowasauthorisedby theAttorney-Generalunder
paragraph7J(4)(b)of the EvidenceAct /905 before thecommencementof
section171 of theEvidenceAct1994; and

apersonwho,beforethecommencementof section 171 of theEvidence
Act/994 is authorisedby theAttorney-Generalunderclause9 itself,

will be takento bean authorisedpersonfor thepurposesof paragraph171(3Xd)ofthe
EvidenceAct /994.

13. An authorisedpersonmay,underboth Acts, giveevidencerelatingto business
recordswhereit would not be reasonablypracticable,or would causeundueexpense,
to call as awitnessapersonwho hadaposition of responsibilityin relationto the
making or keepingof the record.
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Clause10: Requestsundersection 173of theEvidenceAct 1994

14. Thisclauseprovidesthatarequestundersubsection173(2)of theEvidenceAct
1994may bemadebeforesection173commences.Subsection173(2)enablesaparty
to requireanotherparty which intendsto adduceevidencerelevantto theadmissibility
of evidenceby affidavit or written statement,tocall as awitnessthedeponentof the
affidavit or thepersonwhomadethestatement.

Clause11: Agreementsundersection 191 of theEvidenceAct 1994.

15. Thisclauseprovidesthata referenceto an agreementin paragraph19l(3)(a)of
theEvidenceAct /994is takento includeanagreemententeredinto beforesection
191 of thatAct commences.Section191 providesforpartiesto aproceedingto agree
thatfor thepurposesof theproceedingsafact is not to bedisputed.

Clause12: Identificationsalreadycarriedout

16. Thisclauseprovidesthatsection114of theEvidenceAct1994 doesnotapply in
relationto an identificationmadebefore thecommencementof section114andthat
section115of theEvidenceAct/994 doesnot apply in relationto anidentification
madebeforethecommencementof section115. Section 114makes inadmissible
certainvisual identificationevidenceadducedby the prosecutionin acriminal
proceeding.Section115 makesinadmissiblecertainpicture identificationevidence
adducedby theprosecutionin acriminal proceeding.

Clause13: Cautioningof persons

17. Thisclauseprovidesthat section139of theEvidenceAct /994doesnot apply
with respectto a statementmadeor actdonebeforethe commencementof section
139. Section139deemscertainevidenceobtainedduringquestioningby anofficial
to havebeenobtainedimproperlyif acautionwas not administeredin accordance
with thesection.

Clause14: Amendmentsmadeby this Act

18. Thisclauseprovidesthatamendments(includingrepeals)madeby Part4ofthis
Act or the Scheduledo not apply in proceedingsthe hearingof which beganbefore
thecommencementof theamendment.Theoriginal provisioncontinuesto apply in
relationto suchproceedings.

Clause15: Meaningof serviceby post

19. Thisclauseamendssection29 of theActsInterpretationAct /901 sothatit does
not affect the operationof section160of theEvidenceAct /994. Both sections
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providefor a presumptionin relationto serviceof documentsby post. But for the
amendment,section29 wouldprevail over section160becauseof subsection8(l)of
theEvidenceAct 1994.

Clause16: Applicationof CrimesAct andEvidenceAct

20. Thisclauseamendssubsection88(2) of the AustralianSecuritiesCommission
Act1989 to replaceareferenceto PartlilA of the EvidenceAct 1905by areferenceto
correspondingprovisionsof theEvidenceAct/994. Until the amendment takeseffect

Part lilA of the EvidenceAct1905 is to remainin forcefor the purposesof the
operationof subsection88(2)of theAustralianSecuritiesCommissionAct /989, and
any Stateor Territory law thatcorrespondsto thatprovision,despitetherepealof Part

Clause17: Identification parades

21. Thisclausemakestwo amendmentsto section3ZM of theCrimesAct1914.
Section3ZM setsout requirementsfor the holdingof identificationparadesin relation
to Commonwealthoffences.

22. First, anew subsection3ZM(2A) is insertedin theCrimesAct.

23. Paragraph3ZM(2)(b) of theCrimesAct providesthat anidentificationparade
requestedby a suspectmust beheld if it is reasonablein the circumstancesto hold
one.

24. Newsubsection3ZM(2A) setsoutfactors thatmustbe takeninto accountin
decidingwhetherit is reasonableto hold sucha parade.Thefactorsaresimilar to
thosethatmustbe takeninto accountby acourtundersubsection114(3)of the
EvidenceAct 1994 in decidingwhetherit was reasonableto holdan identification
paradethatincludedthedefendantin a criminalproceeding.

25. Secondly,an amendmentis madeto subsection3ZM(7) of theCrimesAct. That
provision gives statutory force to the commonlaw in relation to -

the admissibility of certain evidence(a suspect’srefusalto take part in an

identificationparade,andin thatevent,alternativemethodsof
identification);and

inferenceswhichmaybedrawnfrom arefusalto takepart in an
identificationparade.

26. The intention of subsection 3ZM(7) is to preserve certainspecificcommon law

rulesfrom beingaffectedbyPartI AA of the CrimesAct. However,theeffectof
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subsection3ZM(7) is to makethecommonlaw prevail overtheEvidenceAct /994
(becauseof section8 of that Act), any futureStateor Territory legislationsimilar to
that Act andalsoexistingStateandTerritoryevidencelegislation.

27. Theamendmentto subsection3ZM(7) will ensurethat theCrimesAct doesnot
affect thedeterminationof themattersstatedin paragraphs3ZM(7)(a),(b)or (c),

ratherthangiving statutoryforceto thecommonlaw in relation to thosematters.

Clause18: Identificationby meansof photographs

28. Thisclausemakesthreeamendmentsto section3Z0 of theCrimesAct1914.
Section3Z0 providesrulesfor showingwitnessesphotographsor picturesfor
identificationpurposeswhena suspectis incustodyfora Commonwealthoffence,or

is otherwiseavailableto takepart in an identificationparade.

29. First, a newparagraph(aa) is insertedin subsection3Z0(1).

30. Subsection3Z0(I) setsout a generalrule thata witnessshouldnot beshown

photographsor picturesfor identificationpurposeswherea suspectis in custodyfora

Commonwealthoffenceor is otherwiseavailableto take part in an identification

parade.Exceptionsare providedwherethesuspecthasrefusedto take part in a
paradeor holdingonewould beunfair to thesuspector unreasonablein the

circumstances.

31. New paragraph3Z0( I )(aa)providesa furtherexceptionenablingawitnessto be
shownphotographsor pictureswherethesuspect’sappearancehaschanged

significantly sincetheoffencewascommitted. A similarexceptionappliesunder

paragraphI 15(4)(a)of the EvidenceAct1994to therequirementin that Act that

pictureidentificationevidenceadducedby the prosecutorin acriminal proceedingis
not admissibleif thedefendantwasin policecustodywhenthe pictureswere
examinedandthe pictureof thedefendantthatwasexaminedwas madebeforeheor
she was taken into custody.

32. Secondly, a new subsection 3Z0(IA) is inserted.

33. Subparagraph3Z0(l )(b)(ii) of the Crimes Act providesan exceptionto the
generalrule referredto abovewherethe holdingof an identificationparadewould be
unreasonablein thecircumstances.

34. Newsubsection 3Z0(IA) sets out factors that must be taken into account in

deciding whether it is unreasonable in the circumstances to hold such a parade. The
factors are similar to thosethat mustbe takeninto accountby a courtunder
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subsection114(3)of theEvidenceAct1994 in decidingwhetherit wasreasonableto
hold an identification parade that included the defendant in a criminal proceeding.

35. Thirdly, a new paragraph (ba) is inserted in subsection 3Z0(2).

36. Subsection 3Z0(2) sets out rules thatapply whenapoliceofficer showsa
witness photographs or pictures for identification purposes.

37. Newparagraph 3Z0(2)(ba) provides that the photographs or pictures shown to

thewitnessmustnotsuggestthey are photographs or pictures of persons in police
custody. A similarrequirementappliesto picture identificationevidenceadducedby
theprosecutorundersubsection115(3) of theEvidenceAct1994.

Clause19: Cautioningpersonunderarrest

38. Thisclauseamendssection23Fof the Crimes Act 19/4 sothatit accordswith
section139 of theEvidenceAct 1994. Both sectionsrelateto cautioningof persons.

Clause20: Right to remainsilentetc not affected

39. Thisclauseamendssection23S of the Crimes Act 1914(which preservescertain
rights,powersandobligationsprotectiveof an accusedperson)to reflect thechanges
to the law relatingto the admissionof aconfessionmadeby apersonmadeby
Part3.4of theEvidenceAct 1994.

Clause21: Oathsandaffirmations

40. Thisclauserepealssubsections44(2)and(3) of theFederalCourtofAustralia
Act1976. Thesesubsections,whichprovidefor oathsandaffirmationsin theFederal
Court,aremaderedundantby the Evidence Act /994.

Clause 22: Rules of Court

41. This clause amends paragraph 59(2)(u) of the FederalCourtofAustraliaAct
1976 consequentially upon the repeal of provisions of the EvidenceAct1905 to be

effected under this Act.

Clause 23: Oaths and affirmations

42. This clause repeals subsections474(2)and (3) of the IndustrialRelationsAct
1988. These subsectionsprovidefor oathsandaffirmations in the IndustrialRelations
Court and are made redundant by the Evidence Act 1994.

Clause 24: Oaths and affirmations
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43. Thisclauserepealssubsections77F(2)and(4) of theJudiciaryAct 1903. These
subsections,which provideforoathsandaffirmationsin the High Court,aremade
redundantby theEvidence Act 1994.

Clause 25: Judicial noticeof signatureof Secretary

44. This clause amends section 139 of theNationalHealthAct /953 consequentially

upon the repeal of the Evidence Act 1905.

Clause 26: Judicial notice of signature of Secretary

45. This clause amends section 32 of the NursingHomesAssociationAct 1974
consequentiallyupon therepealof theEvidence Act 1905.

Clause 27: Other consequential amendments

46. This clause amends the Acts specified in theScheduleassetout in the Schedule.
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