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EMPLOYMENT SERVICES (CONSEQUENTIAL AMENDMENTS) BILL
1994

(Amendmentsandclausesto bemovedon beha(fofthe Government)

OUTLINE

Theseamendmentsto theEmploymentServices(ConsequentialAmendments)8111
1994 wouldprovideforprovisionsrelatingto extensionof theFreedomof
InformationAct 1982andthePrivacyAct 1988to operatein analternativeway to the
currentprovisionsof the Bill. Underthecurrentprovisions,the identificationof what
documentsaresubjectto theFreedomofInformationAct 1982 canbefoundin
Schedule2to that Act. Therearecomplementaryprovisionsin thePrivacyAct 1988.

Amendmentsto theBill whichwould amendthe OmbudsmanAct 1976areproposed
to allow for thetransferof informationrelevantto theoperationof thecase
managementsystemfrom theOmbudsmanto theEmploymentServicesRegulatory
Authority (ESRA). Theseamendmentsfollow from arecommendationof theHouse
of RepresentativesStandingCommitteeon Legal andConstitutionalAffairs which
recentlytabledan advisoryreporton theBill.

As thisBill would amendthePrivacyAct 1988,theopportunity is being takento
proposeaminor technicalamendmentto AustralianCapital Territory Government
Service(ConsequentialProvisions)Act 1994.

Amendmentsto theBill whichwould, in turn, amendthe SocialSecurityAct 1991 in
relationto defermentperiodsfor the paymentofjob searchandnewstartallowances
arealsoproposed.Theproposedamendmentswouldprovidefor thefollowing:

• removalofthe requirementforanyperiod of noticeto begivenfor the
commencementof thedefermentperiod;

• removalofthe requirementfora formal determinationof thedaya deferment
periodstarts;
replacementof the requirementthata defermentperiod commencesafter anotice
is receivedto commencementwhenanoticeis given;

• clarificationof theoperationofthe defermentandwaiting periodby permitting
time spentoffallowanceafternoticeis given, to counttowardthedeferment
period; and
othertechnicalamendments.
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PURPOSEOF THE AMENDMENTS

Thepurposeof the currentprovisionsrelatingto amendmentsto theFreedomof
informationAct 1982 andthePrivacyAct 1988 is to extendtheoperationof those
Acts to the casemanagementservicesprovidedby privatesectorcasemanagers.The
amendmentswouldnot changethe policy but providefor asimpler andmoredirect
implementationof thatpolicy.

Theamendmentsto affect the OmbudsmanAct 1976will enablethe Ombudsmanto
provide informationon mattersrelevantto theoperationof the casemanagement
systemwithout the needto makeaformal reportto theresponsibleMinister in all
cases.

The purposeof theamendmentswhich would, in tum, amendthe SocialSecurityAct
1991 is to addressdifficulties createdby recentamendmentsto the SocialSecurity
LegislationAmendmentBill (No 2)1994. Theamendmentsrelatedto thereciprocal
obligationsof personswho receiveJob SearchAllowance orNewstartAllowance
underthat Act.

Theamendmentswereintendedto providefor a periodof noticeto an allowance
recipientbeforeadefermentperiod wasimposedbecausesheor hehadbreachedher
or his obligationsunderthe Act. The intendedeffect wasthat apersonwould receive
anadditional two instalments(four weeks)of JobSearchAllowanceor Newstart
allowancebeforepaymentof allowancewascancelled.

In the Working NationWhitePaper,to complementthe increasedassistanceto be
providedto job seekers,theGovernmentannouncedenhancedreciprocalobligations
for thosereceivingbenefits. The Governmentbelievesthatprovisionof a period of
noticebeforepaymentof anallowanceis deferredsendsthe wrongsignalstojob
seekersin regardto theimportanceoftheir reciprocalobligations.

NeverthelesstheGovernmentagreesthat thelegislationshouldrequirethat allowance
recipientsbe notified of theimposition of adefermentperiod in orderto avoidthe
situationofpeopleceasingto receivepaymentwithout explanation.

Theamendmentshavealso raisedanumberofmattersof administrativeandtechnical
concernfor boththe Departmentof Social SecurityandtheDepartmentof
EmploymentEducationandTrainingwho areresponsiblefor theadministrationof this
legislation. For example,adefermentperiod cannotbeexpressedto commenceuntil
after the notice~pecifj,ingthecommencementdateis actuallyreceivedby theclient.
Thereforethedecisionmakeris beingaskedto makea decisionon aneventabout
which heor shecould not becertainat thetimethe decisionis made.

FINANCIAL IMPACT

Therewould beno financial impacton theCommonwealtharisingfrom these
amendments.
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NOTES ON CLAUSES

Amendment Number I

Subclause2(1) would be amendedto clarify the commencementof the proposed new
subclause2(IA)

Amendment Number 2

A new subclause2(1A) is to be added to the commencementprovisions of the Bill to
allow for amendmentnumber18, whichwould insertanewDivision 4 of Part6 of the
Bill, to commenceon Royal Assent.

AmendmentNumber3

Clause8 - EmploymentEducationandTraining Act- Transitionalprovision-

continuationofnationalcommittee.

The referenceto anationalcommitteeestablishedundersubclause11(1) of the
EmploymentServicesBill would bealteredto areferenceto clause11. The
amendmentwouldbeaconsequenceof Governmentamendmentnumber 1 to themain
Bill, whichwould substituteanew clause11.

AmendmentNumber4

Clause9- EmploymentEducationand TrainingAct- Transitionalprovision-

continuationof othercommittees.

Theamendmentwouldomit clause9, whichrelatesto thecontinuationof otherCES
conunitteescreatedundertheEmploymene~EducationandTrainingAct 1988,there
beingno relevantcommitteesin respectof whichthetransitionalprovisionswouLd
operate.

AmendmentNumber5

Clause12: FreedomofInformationAct 1982 - Interpretation

A newclause12 would besubstitutedwhich is substantiallysimilar to thecurrent
clausetwelvebut wouldhavethe effectof includingthereferenceto aneligible case
managerin the definitionof agencyratherthanin thedefinitionof prescribed
authorityin section4of theFreedomofInformationAct 1982.
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Amendment Number 6

Clause13: FreedomofinformationAct 1982 - Insertionofnewsection

This amendmentwouldsubstituteanew section13 for the currentprovision. Thenew
provisionwould includeanew section6B in theFreedomofInformationAct 1982.
Thiswouldprovidefor rights of accessundertheFreedomofinformationAct 1982to
adocumentof an eligible casemanager,if thedocumentrelatesto theprovisionof
casemanagementservicesto apersonreferredunderPart4.3oftheEmployment
ServicesAct 1994 or theperformanceof afunctionconferredon acasemanagerunder
that Act. The amendmentwould movethe referenceto documentscoveredunderthe
FreedomofInformationAct 1982 from Schedule2, as currentlyproposed,to the
proposednewsection6B of that Act

AmendmentNumbers7, 8 & 9

Clause16 - OmbudsmanAct 1976-Interpretation

Amendmentnumber7 would substitute“definitions” for “definition” in paragraph(k)
becauseofthe additionaldefinition thatwouldbe insertedby amendmentnumbers8
and9.

Amendmentnumber8 would insertadefinitionof casemanagerin section3 of the
PrincipalAct thatwouldhavethe samemeaningasin theEmploymentServicesAct
1994.

Amendmentnumber9would inserta definitionof ESRAin section3 of thePrincipal
Act that wouldmeantheEmploymentServicesRegulatoryAuthority establishedunder
theEmploymentServicesAct 1994.

AmendmentNumber10

Clause18 - OmbudsmanAct 1976

Proposedsubclause6(41) ofthe PrincipalAct would be omittedbecausethe definition

ofESRAwould beincludedin section3 of thePrincipalAct.
Amendment Number II

Clause18A - OmbudsmanAct 1976 - DisclosureofInformationby Ombudsman

Recommendation14 of theadvisoryreport on theEmploymentServicesBills by the
Houseof RepresentativesStandingCommitteeonLegal andConstitutionalAffairs
suggestedamendmentsto providefor the Ombudsmanto be ableto adviseESRA
directlyaboutcomplaintswhererelevantto ESRA’s functions. The Committeealso
suggestedthatthe naturaljusticesafeguardswhichapply to reportsto Ministersand
theGovemmentshouldalsoapply to suchreportsto ESRA. The proposed
amendmentis in responseto the Committee’srecommendation.
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A new subclause35A(3A) of thePrincipleAct would beaddedto providethat that
Act doesnotpreventtheOmbudsmanfromdisclosinginformationor making a
statementto ESRA in the following circumstances:

theOmbudsmanhasinformationabouta particularcasemanager;and
theinformationis relevanttotheperformanceofESRA’s functionsor theexercise
of ESRA’s powers;and
in theopinion of theOmbudsmanit is eitherin theinterestof ESRA, the case
manageror acomplainant,or otherwisein thepublic interest,to disclosethe
informationor to makeastatementto ESRA.

Subclause35A(3B) wouldprovidethatsubclause3SA(3A) would not,by implication,
limit the generalityof subsection35A(1) whichdealswith the disclosureof information
or the makingof a statementto apersonor to thepublic or asectionof thepublic
whenthe Ombudsmanconsiderssuchdisclosureor statementto bein the interestsof a
Department,aprescribedauthorityor personor otherwisein the public interest.

Subclause35A(3C)would providethattheOmbudsmanmustnot discloseinformation
or makeastatementundersubclause35A(3A) if the informationwas obtainedin the
courseof aninvestigationandthedisclosureor themaking of astatementis likely to
interferewith that or anyotherinvestigationunderthe Act or the makingof areport
undertheAct.

Subclause35A(3D)wouldprovidethatthe Ombudsmanmust not discloseinformation
or makea statementundersubclause35A(3A) if the informationwas obtainedin the
courseof making preliminaryinquiriesundersection7A of thePrincipalAct andthe
disclosureor the makingof astatementis likely to interferewith thoseor anyother
preliminary inquiries, thecarryingout of aninvestigation,or the makingof areport
underthe Act.

Subclause35A(3E)would providethatthe Ombudsman,in disclosinginformationor
makinga statementundersubclause35A(3A), mustnot:

setout opinionswhichare critical of acasemanageror personunlesstheyhave
beengiventhechanceto makesubmissionsin relationto theinformationor
statement,eitherorally or in writing; or

disclosethenameof acomplainantor anymatterthatwould allow a complainant
to beidentified unlessit is fair and reasonablein all the circumstancesto do so.

AmendmentNumber12

Clause22 - PrivacyAct 1988

Thisprovisionwouldamendclause22 to removethereferenceto paragraph7( l)(c) of
thePrivacyAct 1988whichdealswith Schedule2 ofthe FreedomofInformationAct
1982. Thereferenceis no longerrequiredbecauseofthe amendmentsdescribed
above.
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AmendmentNumbers 13 & 14

Clause 22 - Privacy Act 1988

Theseamendmentswould effectaminor re-orderingof provisionsin Section7of the

PrivacyAct 1988to take accountof recentamendmentsto that Act.
AmendmentNumber 15

Clause 25A - Consequential amendment of the Australian Capital Territory
Government Service (Consequential Provisions) Act 1994

As this Bill wouldamendthePrivacy Act 1988, the opportunity is beingtakento
proposea minor technicalamendmentto Australian Capital Territory Government
Service (Consequential Provisions) Act 1994. Theamendmentisatechnical
correctionandwouldchangethereferencesattheendof eachparagraphfrom “and” to
“or”. Theamendmentdoesnot representanychangein policy.

AmendmentNumber 16

Clause 30- Social Security Act 1991 - Insertion of notes

Thereferenceto sections543and627 of theSocial Security Act 1991 in clause30(1)
would bechangedto sections546Cand630Ctoreflect recentamendmentsto that
Act.

AmendmentNumber17

Clause30 - SocialSecurityAct 1991 - Insertionofnotes

Thenoteproposedto beincludedatthe endof sections546Cand630Cwould be
amendedto include a referenceto section26A of theEmployment Services Act 1994.
This would resultfrom Governmentamendmentsto beproposedto the Employment
ServicesBill.

AmendmentNumber18

Clauses31 to 36 - Social Security Act 1991 - Defermentperiods

A new Division 4 of Part6 of theBill relatingto defermentperiods(asdefinedin the
Scheduleto theseamendments)forjob searchallowanceandnewstartallowanceis
proposedto beadded.

Clause 31

Thisclauseis proposedto beaddedto statethat the objectof theDivision is to make
amendmentsto theSocial Security Act 1991 relatingto defermentperiodsfor job
searchallowanceandnewstartallowance.
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Clause32

Newclause5468(JobSearchAllowanceActivity TestBreaches)

Thisclausewould substituteanew clause546Bof theSocial Security Act 1991. The
clausewould providethat theSecretarymustgive noticeto a personof the
commencementof anautomaticdefermentperiod andthat suchperiodcommenceson
the daythe noticeis given.

Clauses546B(3)& (4) providethat, if apersonis subjectto oneor morepre-existing
defermentperiodsat thetimenoticeof an additionaldefermentperiod is given,then
thatadditional defermentperiodwill commenceafterthe completionof any pre-
existingdefermentperiod(s).

Theeffect ofclause546B(6)is that,if ajob searchallowancehasceasedto bepayable
to a personbeforewhatwouldhavebeenthe commencementdateof adeferment
period,thentheperiod for whichthejob searchallowancehasceasedto be payable
will betakento form partof thedefermentperiod. This allowsfora personto serve
partor all ofa defermentperiodbeforereclaimingbenefit.

Newclause546BA

Theeffect of thisclausewouldbeto allow apersonto whomanautomaticdeferment
period applied,becauseof circumstancesthat arosebeforeaclaim for allowancewas
made,toberegardedashavingservedthewhole or partof that defermentperiodprior
to makingaclaim for allowance. Theprovisionwouldhaveeffect in relationto
circumstancesin whichtheperson’sunemploymentwasdueto hisor hervoluntaryact
or misconduct(cf ss544 & 545 of theSocialSecurityAct 1991). Any part of the
defermentperiodremainingto beservedwhenaclaim is madewill be servedin
additionto anywaiting periodthat mightalsoapplyto theclaimant.

Newclause546BB

A newclause546BBwould beinsertedin theSocialSecurityAct 1991 to simpli1~’the
relationshipbetweenawaiting period thatapersonmaybe requiredto serveunder that
Act andanycontemporaneousautomaticdefermentperiod thatmaybeimposed. This
canoccurwhenapersonmakesanewclaim for benefitsandis eitheralreadythe
subjectof a defermentperiod or circumstancesare suchthat anadditionaldeferment
periodis requiredto be imposed.

Clause546BB(1)wouldprovidethatadefermentperiodthatwouldotherwisehave
commencedduringa waiting periodwould be takento commenceimmediately
following theendofthatwaiting period.

Clause546BB(2)wouldprovidethatadefermentis suspendedfor thedurationof any
waiting period that might be applicableto a person.
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Clause546BB(3)wouldprovidethat whereapersonis thesubjectof waiting periods
that overiap,thenthe referenceto theendof a waiting period undersubclauses(I) &
(2) is a referenceto theendof thelater waiting period.

Clause546BB(4)wouldprovidethat “waiting period” includesaliquid assetstest
waiting periodundersection519 of theSocialSecurityAct 199?.

New clause546BC

Thepurposeof clause546Eis to makeit clearthat an automaticdefermentperiod may
only commencebecauseof theapplicationof clauses546B,546BAand546BBbut
that theseclausesdo not preventanallowanceceasingto be payablefor reasonsother
thanthe applicationofan automaticdefermentperiod.

Clause33

New clause547B (JobSearchAdministrativeBreaches)

A new clause547B oftheSocialSecurityAct1991would be substituted. The clause
would providethattheSecretarymustgive noticeto a personof thecommencement
of an automaticdefermentperiod andthat suchperiodcommenceson theday the
noticeis given.

Clauses547B(3)& (4) providethat,if apersonis subjectto oneor morepre-existing
defermentperiodsatthetimenoticeof an additionaldefermentperiod is given, then
thatadditionaldefermentperiod will commenceafter thecompietionof anypre-
existingdefermentperiod(s).

The effectof clause547B(6)is that, if ajob searchallowancehasceasedto be payable
to apersonbeforewhatwould havebeenthe commencementdateof adeferment
period,thenthe period for whichthejob searchallowancehasceasedto be payable
will betakento form partof thedefermentperiod. This allows for apersonto serve
partor all of a defermentperiod before reclaimingbenefit.

Newclause547C

A new clause547Cwould be inserted in the SocialSecurityAct 199? to simpli~the
relationshipbetweena waiting periodthat apersonmaybe requiredto serveunderthat
Act andanycontemporaneousautomaticdefermentperiod that maybeimposed. This
canoccurwhenapersonmakesanew claimfor benefitsandis either alreadythe
subjectof a defermentperiod or circumstancesaresuchthatan additionaldeferment
period is requiredto beimposed.

Clause547C(l) wouldprovidethata defermentperiod thatwould otherwisehave
commencedduringawaiting period wouldbetakento commenceimmediately
following theendof thatwaiting period.

Clause547C(2)wouldprovidethatadefermentperiodis suspendedfor theduration
of anywaiting periodthat might beapplicableto aperson.
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Clause547C(3)wouldprovidethatwhereapersonis the subjectof waiting periods
that overlap,thenthereferenceto theend of a waiting periodundersubclauses(1) &
(2) is a referenceto the endof the later waiting period.

Clause547C(4)wouldprovidethat “waiting period” includesaliquid assetstest
waiting periodundersection519 of the Social Security Act 1991.

New clause547D

The purposeof clause547Dis to makeit clearthat an automaticdefermentperiod
mayonly commencebecauseof theapplicationof clauses547B and547Cbut that
theseclausesdo not preventanallowanceceasingto bepayablefor reasonsotherthan
the applicationof anautomaticdefermentperiod.

Clause 34

New clause630B (NewstartAllowanceActivity Test Breaches)

Thisclausewould substitutea new clause630Bof theSocial Security Act 1991. The
clausewould providethat theSecretarymustgivenoticeto apersonof the
commencementof an automaticdefermentperiodandthatsuchperiodcommenceson
thedaythenotice is given.

Clauses630B(3)& (4) providethat, if apersonis subjectto oneor morepre-existing
defermentperiodsat the timenoticeof anadditionaldefermentperiod is given, then
that additionaldefermentperiodwill commenceafterthe completionof anypre-
existingdefermentperiod(s).

Theeffect of clause630B(6) is that, if a newstartallowancehasceasedto bepayable
to a personbeforewhat would havebeenthe commencementdateof a deferment
period, thentheperiod for whichthe newstartallowancehasceasedto bepayablewill
betakento form partof thedefermentperiod. Thisallowsfor a personto servepart
or all of a defermentperiodbeforereclaimingbenefit.

Newclause63OBA

The effectof this clausewouldbeto allow a personto whom anautomaticdeferment
periodapplied,becauseof circumstancesthat arosebeforea claim for allowancewas
made, to beregardedashavingservedthewhole or partof that defermentperiodprior
to making a claim for allowance. The provisionwould haveeffect in relationto
circumstancesin which theperson’sunemploymentwasdueto his or hervoluntary act
or misconduct(cfss628 & 629 of theSocialSecurityAct1991). Any partof the
defermentperiodremainingto be servedwhena claim is madewill beservedin
additionto anywaiting period thatmight also apply to theclaimant.
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Newclause6301111

A newclause630BBwould be inserted in the Social SecurityAct 1991 to simplif~jthe
relationshipbetweenawaiting periodthat apersonmayberequiredto serveunderthat
Act andany contemporaneousautomaticdefermentperiodthatmaybeimposed. This
canoccurwhenapersonmakesanew claim forbenefitsandis eitheralreadythe
subjectof adefermentperiodor circumstancesaresuchthat anadditionaldeferment
period is requiredto beimposed.

Clause6301111(1)would provide that a defermentperiodthatwould otherwisehave
commencedduringawaiting periodwould betakento commenceimmediately
following the endof that waiting period.

Clause630BB(2)would providethat a defermentis suspendedfor thedurationof any
waiting period thatmight be applicableto a person.

Clause630BB(3)would provide that whereapersonis the subjectof waiting periods
that overlap, then the referenceto theendof a waiting periodundersubclauses(I) &
(2) is a referenceto the endof the later waiting period.

Clause630BB(4)would providethat “waiting period”includesaliquid assetstest
waiting period undersection598 of theSocialSecurityAct 1991.

New clause630BC

The purposeof clause630BCis to makeit clearthat anautomaticdefermentperiod
mayonly commencebecauseof theapplicationof clauses63011,630BAand630BB
but thattheseclausesdo not preventanallowanceceasingto bepayableforreasons
other than the application of an automatic defermentperiod.

Clause3.5

New clause63111 (NewstartAllowance AdministrativeBreaches)

Thisclausewould substituteanewclause63lB of the SocialSecurityAct 1991. The
clausewould provide that the Secretary must give notice to a person of the
commencementof anautomaticdefermentperiodandthatsuchperiodcommenceson
the day the notice is given.

Clauses63IB(3) & (4) providethat,if apersonis subjectto oneor morepre-existing
defermentperiodsatthe time noticeof anadditionaldefermentperiod is given, then
thatadditionaldefermentperiodwill commenceafterthe completionof anypre-
existingdefermentperiod(s).

Theeffect of clause63111(6)is that, if a newstartallowancehasceasedto be payable
to a personbeforewhatwould havebeenthe commencementdateof adeferment
period,thenthe periodforwhichthenewstartallowancehasceasedto be payablewill
betakento form partof the defermentperiod. This allowsfora personto servepart
or all of a defermentperiodbeforereclaimingbenefit.
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Newclause631C

A newclause631C would beinsertedin theSocial Security Act 1991 to simplify the
relationshipbetweenawaiting periodthata personmaybe requiredto serveunderthat
Act andany contemporaneousautomaticdefermentperiod that maybeimposed. This
can occurwhena personmakesa newclaim for benefitsandis eitheralreadythe
subjectof a defermentperiod or circumstancesare such thatan additionaldeferment
period is requiredto beimposed.

Clause631C(l) would providethatadefermentperiodthatwouldotherwisehave
commencedduring awaiting periodwould betakento commenceimmediately
following the endof thatwaiting period.

Clause63IC(2) would provide that a deferment is suspendedfor the duration of any
waiting periodthat might beapplicableto aperson.

Clause63IC(3) wouldprovidethatwherea personis the subjectofwaiting periods
that overlap, then the referenceto the end of a waiting period under subclauses(1)&
(2) is a referenceto the endof the laterwaiting period.

Clause631C(4) would provide that “waiting period”includesaliquid assetstest

waiting periodundersection598 of theSocial Security Act 1991.

New clause63ID

The purposeof clause631Disto makeit clearthatanautomaticdefermentperiod
may only commencebecauseof theapplicationof clauses63111and63lC but that
theseclausesdo not preventanallowanceceasingto bepayablefor reasonsotherthan
the applicationof anautomaticdefermentperiod.

Clause36

This clauseprovidesfor fUrther amendmentsrelatingto defermentperiods.

Amendmentsarerequiredto the indexof termsin theSocial Security Act 1991.

Subsection23(1)of theSocial Security Act 1991 would be amendedto includea
definitionof”defermentperiod”.

Consequentialamendmentsareproposedto certainprovisionsin theSocialSecurity
Act 1991 relatingto activity testdefermentperiodsbecauseof theprevious
amendmentswhichwould providethata defermentperiod would commenceuponthe
giving of theappropriatenotice. Thoseprovisionsare.subsections542(1),542A(l),
542B(1)whichrelateto job searchactivity testbreachesandsubsections624(1),
625(1)and626(1)whichrelateto newstartactivity testbreaches.

A minortechnicalamendmentis proposedfor section630A(6)(b)of theSocial
SecurityAct 1991to correctthereferenceto become“job searchallowance”.
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Othertechnicalamendmentsareproposedto correctsubdivisionheadingsin relevant
areasof the SocialSecurityAct 1991 anditem referencesin ScheduleIA to that Act
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