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EMPLOYMENT SERVICES BILL 1994

OUTLINE

This Bill establishesthe CommonwealthEmployment ServiceandEmployment
AssistanceAustraliaandsetsup and regulatesthecasemanagementsystem.

Theaim ofthe Bill is to promote full employmentby providing employment services
that arefree of chargeto job seekers. This reflects Australia’sobligation to maintaina
free public employment serviceunder Article 1.1 of the InternationalLabour
OrganisationConvention (No. 88)Concerningthe Organisation of the Employment
Service.

The Bill alsoestablishesthe Employment ServicesRegulatory Authority (ESRA) asan
independentstatutoryauthorityresponsiblefor regulating the casemanagement
system.

The Bill makesprovision for the casemanagementsystem. Peopleregistered with the
CES maybecomeparticipants in the casemanagementsystemandthe CES will refer
the participantsto casemanagers. Where apersonis referredto a casemanager, the
casemanagerwill have the function of assistingthe participant to find employment.

Thepersonwill be required to enter into a casemanagementactivity agreementwith
thecasemanagerwhich replaces,andperforms similar functions to, any Job Searchor
NewstartActivity Agreement that the personhadunderthe SocialSecurityAct 1991.
If the persont~ilsto enterinto theagreement,the personcould losehisor her
qualification for job searchor newstart allowance. Suchpersonswill have rights to
seekreviewof decisionsby the Social SecurityAppealsTribunal and the
Administrative AppealsTribunal.

Employment AssistanceAustralia is the principal government-ownedcasemanager.
Thefunction of Employment AssistanceAustralia (EAA) is to provide case
managementservicesto participants in the casemanagementsystem, ESRAwill
monitor the operationsof EAA.

Other casemanagers,calledcontractedcasemanagers,will be engagedby ESRA to
provide casemanagementservices.However, beforea contracted casemanagercan
be engagedby ESRA it must be accreditedby ESRA.

ESRA will have the functions of regulating the casemanagementsystem,promoting
competition in the provision of casemanagementservices,monitoring andevaluating
the operation ofthe casemanagementsystemandreporting to the Minister on that
operation. Other functionswill include monitoring the operation ofcodesof practice
thatwill apply to the provision ofcasemanagementservicesby casemanagersand
monitoring any information technologyor other assistancethat the CES or the
Department must provide to casemanagers.



3

The Bill givesESRAthepowerto investigatemattersrelating to theoperationof the
casemanagementsystem. TheCommonwealthOmbudsmanwill alsobeempowered
to investigatecomplaintsaboutcontractedcasemanagersthroughamendmentsto the
OmbudsmanAct 1976 containedin theEmploymentServices(Consequential
Amendments)Bill 1994. Eachagencywill haveapowerto referto theother
complaintsthatcouldbedealtwith moreeffectivelyby theotheragency.

It is expectedthat, in practice,ESRAwould dealwith complaintsconcerning
regulatoryor policyissuesandunfair practicesofcasemanagers.TheCommonwealth
Ombudsmanwouldhavejurisdiction to investigateany complaintsrelating to amatter
of administrationincludingindividual andsystemicissues. The two agencieswould be
expectedto enterinto a memorandumofunderstandingwhich would setout the
detailedarrangementsfor crossreferralof complaints.

PURPOSEOF TIlE BILL - FURTHERDETAIL

This legislationwill contributeto Australia’sbecominga moreinternationally
competitivenation.The legislationis avery importantsteptowardourachievingand
maintainingfull employment.It will helpraisethestandardsof living for all Australians
by promotingfull useofthe skillsandenergiesof ourworkforce.

ThesearetheundertakingsoftheGovernment’sWhitePaperon Employmentand
Growthandthroughthis legislationtheGovernmentwill deliveroneof themajor
WorkingNation initiatives.This legislationwill also providestrongerlinkageswith
otherWorkingNation initiativessuchasNETTFORCE.NewWork Opportunitiesand
theTrainingWagewill bothbeenhancedby theeffectivedeliverymechanisms
providedby this legislation.

Aim of thelegislation

The aimof this legislationis topromotefull employmentby providinga freepublic
employmentserviceandto draw on a diversityofpublic sector,communityandprivate
sectorresources,to achievethisgoal ascosteffectivelyaspossible.

This legislationwill improvethequalityandeffectivenessof employmentservices
throughenhancedcasemanagementservicesfor the long-termunemployedandthose
at risk ofbecominglong-termunemployed.

The legislationprovidestheframeworkfor developmentovertime of anopen
competitiveenvironmentfor thesupplyofcasemanagementservices.A new
regulatorybody, theEmploymentServicesRegulatoryAuthority (ESRA)will be
establishedwithin theEmployment,EducationandTraining portfolio and
independentlyof theDepartmentof Employment,EducationandTraining (DEET).
Oneof its centralresponsibilitieswill beto encourageand facilitatecontractedcase
managers(CCMs)to providecasemanagementservicesincompetitionwith
EmploymentAssistanceAustralia(EAA) which will beDEET’scasemanagement
organisation,formedfrom partof theCES.
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ESRAwill promotecompetitionandfair andefficient marketconduct.These
arrangementsareintendedtomeettheneedsofjobseekers,employersandthelocal
communitywhile maintaininghigh standardsof accountabilityandprobity in theuseof
thepublic resourcesprovided. The longertermaimof thelegislationis for jobseekers
to haveachoiceof casemanager.The legislationalsoensuresthattherearereciprocal
obligationson jobseekersthroughCaseManagementActivity Agreementswhichwill
outline anagreedcourseof actionfor casemanagerandjobseeker.Agreementswill
focusthe effortsof casemanagersandjobseekersfirmly on attainingemploymentfor
jobseekers.

The CommonwealthEmploymentServiceandEmploymentAssistanceAustralia

The legislationestablishestheCommonwealthEmploymentServicewithin the
DepartmentofEmployment,EducationandTraining.This provisionconfirmsthat
Australiawill continueto meet its obligationsunderILO ConventionNo 88 to provide
afree publicemploymentservice.

Thereis provisionfor theestablishmentof a nationalcommitteeto advisetheNational
Directoron theoperationsof theCES. A CES AdvisoryCommitteealreadyoperates
andwill continueto operateunderthe provisionsof this legislation.

Thereis alsoprovisionfor theestablishmentof AreaCommittees.WorkingNation
allowsfor theestablishmentof upto sixty areaconsultativecommitteesto consistof
representativesfrom local businesses,communityorganisations,local andstate
governments,regionaldevelopmentbodies,trainingprovidersandunions. These
committeeswill provideanavenuefor local input to programandservicedelivery
decisionsto ensurethatCES serviceswill complementlocal developmentand
employmentinitiatives.

The legislationestablishesEmploymentAssistanceAustraliaasaseparateorganisation,
within theDepartment,to providecasemanagementservices.

Aspartof its regulatoryfunctions,ESRA will monitorthe operationsofEAA and
makerecommendationsto theMinister aboutthoseoperations,includingarrangements
to payEAA for its casemanagementservices.

Thecasemanagementsystem

In WorkingNation theGovemmentmadeanundertakingto tacklelongterm
unemploymentby providingindividually tailoredcasemanagementservices.Case
managementinvolvesaone-to-oneserviceprovidedby acasemanagerto ajobseeker.
It requiressustainedeffort to assistjob seekerseligiblefor casemanagementbackinto
employmentof alastingnature.Casemanagerswill providecontinuingsupportto the
jobseekerbefore,duringandafter theprogramof assistance.

Casemanagerswill work with thejobseekerto negotiatea CaseManagementActivity
Agreement.This will setout acourseof actiontailoredto theparticularneedsof the
jobseekerandagreedbetweenthecasemanagerandthejobseeker.Theoverriding
objectiveis to assistthejobseekerto getandretainlastingemployment.Case
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managerswill provide counsellingandjob searchassistance.This will be supported by
accessto programs, vocational training, relevant remedial coursesin literacy, numeracy
or Englishlanguageskills andcommunity-basedwork experienceor subsidised
employment, The casemanagementstrategywill ensurethat the appropriate assistance
is of&ed, that thejobseekeris committed and, indeed,obligated to pursue agreed
plans.

Participants in thecasemananement system

Working Nation provides that casemanagementwill be available to:
• short-termunemployedpeopleassessedby the CES asbeing at high risk of

becominglong term unemployed;
thosewho have been registered asunemployed with the CES for 12 months and
areeligible for the newstartallowance;
thoseeligible for Job Compactassistance;and
thosecovered by the Youth Training Initiative.

The legislation provides for the Minister for Employment, Education and Training to
makeawritten determination of thegroupsof persons,suchasthoselisted above,who
are to becomeparticipants in the casemanagementsystem.This arrangementwill be
usedto tailor assistance,in the first instance,to thosein most needandthosewho are
reachingcertainpoints in being unemployed, suchasthose who arereaching the 12
months point of unemployment.With this provision the Governmentand ESRA will be
able to managethe casemanagementsystemsothat the most effectiveuse is madeof
available casemanagementresources.

As time goesby, casemanagementcan be extendedto other groups of unemployed
persons or otherwisebe modified to reflect changingneedsand priorities.

Referral to casemanagers

The CES will be requiredto notify and interview persons astheyqualify tobecome
participantsin thecasemanagementsystemin order to assesstheir needsprior to
referringthemto casemanagers.

Reciprocalobligations ofjobseekersare also built into the casemanagementsystem.If
the jobseekerrefusesto attend an interview the personwould losehis or her
qualification for to job searchallowanceor newstart allowancefor a period. This
provision underlines the importance of active involvement of participants in the system
if it is to successfullyplace peoplein employmentof a lasting nature,

In making a referral, the CES must have primaryregard to the client’s preferencefor a
casemanagerand severalother considerationswhich areto be setout in a disallowable
instrument, including the local availability of casemanagersandtheir ability to meet
the particular needsof the client. The first determination is likely to cover:

the needsof the client aspreliminarily assessedby the CES;
the requirement for casemanagersto havea caseload involving a mix of clients
with varying needs;
the knownexpertise ofthe casemanager; and
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• theoperationalcapacityofthe casemanagerto casemanagethejobseeker.

The longertermobjectiveis thatclientsareableto makeaninformedchoiceof case
managerandthattheCES’s decisionswould reflect few changestojobseekers’
nominations.

Casemanagementservices

Oneof theresponsibilitiesof ESRA will beto fully determinewhatareandarenot
consideredto becasemanagementservices.This will alsobeadisallowable
instrumentThecasemanagementmarketwill besubjectto considerableinnovation
overtime andtheuseofadisallowableinstrumentwill enableESRAto respondto
suchchangeswhile ensuringtheclients’ interestsarebeingmet.ESRA will alsobeable
to providethecritical linkageswith otherWorkingNation initiativeswhentheycome
on line, particularlyNewWork OpportunitiesandtheTraining Wageprovisions.

CaseManagementActivity Agreements

As alreadyindicated,oneessentialelementofthedelivery ofcasemanagementservices
will befor thecasemanagerandthejobseekerto developandagreeto a Case
ManagementActivity Agreement(CMAA). Therequirementsof theCMAA will give
forceto theWorking Nation emphasison thereciprocalobligationsofjobseekers,
especiallythosewho havebecomeeligible for theJobCompact.For example,by
legislativeprovisionthe CMAA will requireaJobCompactclientto acceptanyoffer
of suitablepaid work or anyoffer of aplacementunderNewWork Opportunitiesor
theNew EnterpriseIncentiveScheme.CCMswill havearesponsibilityto monitor a
jobseeker’sactivity againsthis or her Agreementandto providerelevantinformationto
theCES.

The legislationwill alsorequirethejobseeker’scompliancewith theCMAA. The
legislationprovidesthat aCMAA will taketheplaceof aNewstartActivity Agreement
or aJob SearchActivity Agreementfor thepurposesof theSocialSecurityAct 1991.
Failureto enterinto aCMAA or to abideby theconditionsof aCMAA wifl havethe
sameeffect for thejobseekerasfailure to enterinto aNewstartActivity Agreementor
aJobSearchAgreementor failure to complywith thetermsandconditionsof those
Agreements,ie it will leadto a lossof allowancesfor someperiod oftime.

Accreditationof casemanagers

ESRA will havethepowerto accreditcasemanagers.ESRA’s regulatoryfunctionswill
beexercisedprimarily throughtheuseofthe accreditationpowersprovidedfor in the
legislation.

Thedetailsoftheaccreditationschemeareto besetout in a disallowableinstrument.
ESR.Awill makedecisionsto accreditcasemanagersandto vary or canceltheir
accreditation.ESRA will alsobe ableto setandvary conditionsof accreditation.
ESRAmayalsoissueaformal warningif acasemanagercontravenesaconditionof
accreditation.



Theaccreditationschemewill thereforebein two parts:

Part I will stipulateconditionswhichmustbemetbeforeanapplicantcanbe

accreditedasacasemanager;and

Part2 will stipulateconditionswhichmustbemet in theongoingdelivery of;
andreportingon, casemanagementservicesto ensurethataccreditationis
maintained.

Theuseof adisallowableinstrumentto setout thedetailof theaccreditationscheme
will allowESRAto varyconditionsof accreditation(eitherPart I or Part2 conditions)
astheneedsof theclient groupor theindustry itself changes.

The legislation,however,doesstipulateseveralmajor conditionsof accreditation:
• acasemanagermaynot demandor receiveanyfeesfrom ajobseekerfor the

provisionofcasemanagementservices.All casemanagementfeesareto bepaid
by ESRA;
acasemanagermustlodgeCMAAs with theCES; and
acasemanagermustprovideinformationto the Secretaryof DEET concerninga
jobseeker’scompliancewithaCMAA.

Oneof themoresignificantaccreditationdecisionsESRA will beempoweredto make
is to speci&classesofcasemanagementservices.ESRAwill accreditcasemanagersto
provideeithergeneralcasemanagementservicesand/oroneor moreclassesof
specialistcasemanagementservices.

Theclassesof specialistserviceswill bedeterminedby disallowableinstrument.ESRA
will beableto changespecialistclassesasexpertisedevelopsandincreasingnumbers
of casemanagersmakespecialisationin casemanagementservicesmoreviable. The
initial classesofspecialistcasemanagementservicesarelikely to include, but not be
limited to, servicesto Aboriginal andTonesStrait Islanderpeoples,peoplewith
disabilities,youthandpeopleseekingemploymentin particularindustries.

Onceacasemanagerhasbeenaccredited,ESRAmayenterinto contractual
arrangementswith that casemanagerfor the provisionof casemanagementservices.
Contractedcasemanagerswill bepaidby ESRA.

Codesofpractice

ThePart2 arrangementsfor theaccreditationschememaystipulatecodesofpractice,
declaredby ESRA,whichmust beadheredto. Thesecodeswill beadvisoryunlessthey
arewritten into theaccreditationarrangements,atwhichpointtheywill becomean
accreditationrequirement.

All codesof practiceareintendedto bedisallowableinstruments,therebyallowingthe
scrutinyofParliamentoverthe regulationof theindustry.Codesof practicewill also
bepublishedby ESRAandtheir operationwill bemonitored,evaluatedandreported
upon.



S

DEET assistanceto casemanagers

Under thetermsofthelegislationDEET will providetwo typesof assistanceto
CCMs:

• in additionto what is requiredin thereferral process,DEET mayberequiredto
assistcasemanagers,for example,by ensuringthat informationaboutthecase
managementsystemandlocal casemanagers,perhapsin pamphletor poster
form, is availablethroughCESoffices. My assistancewhich theCESis required
to giveto casemanagerswill besetout in adisallowableinstrument;and

• theDepartmentalInformation TechnologyAssistanceScheme,alsoto bedetailed
in a disailowableinstrument,will coverthoseaspectsof informationtechnology
assistancetheDepartmentis requiredto give casemanagersfrom time totime, It
is envisagedthatDEET would chargecasemanagersfor InformationTechnology
assistanceon acost-recoverybasisandthat thedetailsof thechargeswouldbe
amongthematterscoveredin thedisallowableinstrument.

Establishmentof EmploymentServicesRegulatoryAuthority(ESRA)

The introductionof competitionto casemanagementwill ensurebettervaluefor
moneyandimprovedoutcomesfor clients. As with theintroductionof competition
into otherareasof Governmentmonopoly,thereis aneedfor aregulatoryauthority.
The legislationestablishesESRAandsetsout its fI.inctions, powersandarrangements
to allowtheappointmentof aBoardandChiefExecutiveOfficer.

The legislationallowsESR.Ato regulatethecasemanagementsystemprimarily
throughits powersto accreditandselectCCMs. it is alsogivena specificpowerto
promotecompetitionandto monitor, evaluateandreportto theMinister on the
operationsof thecasemanagementsystem.

Themoreimportantdutiesof ESRAarisingfrom thef4jnctions outlinedin the
legislationwill be:

theaccreditationof CCMs, thefacilitation oftheentryof casemanagersinto the
casemanagementsystem,andhandlingtheexit of casemanagersfrom the
system;

• monitoringcompliancewith obligationsby EAA andCCMs;
• monitoringCES proceduresfor referralto EAA andCCMs;

monitoringcomplianceofEAA andCCMswith reportingrequirements,
including for thepurposesof theactivity testundertheSocialSecurityAct
1991;

• in consultationwith stakeholders,developingCodesof Practicecovering
standardsof serviceappropriateto the individual client, probity, accuracyof data
entry,privacy,non-discriminationetc;
monitoringandreportingon performanceby EA.,A andCCMsin abidingby the
CodeofPractice;
receivingandinvestigatingcomplaints;

• referringmatterswhicharethe responsibilityof theTradePracticesCommission,
thePrivacyCommissionor the Ombudsmanto thoseagencies;and
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• advisingtheMinister on waysof promotingcompetitionwithin thecase
managementsystem.

The legislationallowsfor an ESRABoardto beestablishedwith aChairpersonand
betweentwo to five members. The Boardwill havetheresponsibilityto determine
policiesandwill direct theChiefExecutiveOfficer. TheGovernor-Generalwill appoint
BoardmembersandtheCEOby written instrument. Remunerationwill bedetermined
by theRemunerationTribunal.Theappointmentsof boththeChairpersonandtheCEO
areexpectedto beon afrill-time basis.

In orderto ensureprobityandeffectiveperformanceof Boardmembers,the
Legislationrequiresdeclarationsby Boardmembersof directandindirectpecuniary
interestsin anymattersbeingconsideredby theESRABoard. TheGovernor-General
will havethe powerto terminatethe appointmentof aBoardmemberon groundsof
conflict of interest,unauthorisedabsence,bankruptcyor otherwiseunsatisfactory
performance.

Investigationsby ESRA

The legislationprovidesinvestigativepowersfor ESPAto ensurethehighestquality
casemanagementfor unemployedpersonsandstringentmeasuresagainstfraud and
malpractice. ESRA will beableto investigatetheactionof theCESin referringpeople
andprovidingassistanceto casemanagers.It mayalso investigatetheadherenceof
CCMsto conditionsof accreditation,contractualconditionsandcodesof practice.
ESRAwill alsobeableto investigateany contraventionsof theDepartmental
informationTechnologyAssistanceScheme,rulesrelatingtotheuseandreturnof
casemanagementdocumentsandthedutyof non-disclosureof informationabout
clients.

Somematterswhich cometo ESRA’s noticemaybemoreappropriatelydealtwith by
theOmbudsman,aDepartmentalSecretary,theTradesPracticesCommissionor the
PrivacyCommissioner.The legislationallowsESRAto refersuchmattersto these
Agencies. Obligationsin relationto client rightsandprotection,suchasthosecovered
by thePrivacyAct,FreedomofInformationAct andtheOmbudsmanAct,equivalent
to thosethatapplyto theAustralianPublicService,will beimposedon CCMs. CCMs
adherenceto anti-discriminationlegislationwill existby virtueof separatelegislationin
thoseareas.

MonitorinQof Compliance

Tofurtherensurethatthereareeffective anti-fraudmeasuresandsafeguardsagainst
malpractice,the legislationenablesESRAto appointinspectorswith formal powersto
undertakesearches,gatherinformationandseizedocuments.

Thesepowersmaybeexercisedfor thepurposeof monitoringcomplianceby case
managerswith theconditionsof theiraccreditationandthe agreementsunderwhich
they areengaged.
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ReviewofDecisionsrelatinvto referralto CaseManagersandDecisionsRelating to
CaseManagementActivity Agreements

Clients will be referredto casemanagersby theCEStakinginto accountclient
preferences,needs,andthecircumstancesof local casemanagers.The legislation
providesfor accessto areviewofthisdecisionby anAuthorisedReviewOfficer.
Appeal tothe SocialSecurityAppealsTribunalandto theAdministrativeAppeals
Tribunal isalsoprovidedfor. Therewill alsobeaccessto thesereviewmechanisms
with respectto decisionsaboutCMAAs.

Reviewof ESRADecisions

A casemanager,or aprospectivecasemanager,mayrequestareviewby ESRAof a
decisionESRA hasmadeaboutits accreditationordisqualification. Thelegislation
alsoallowsfor reviewby theAdministrativeAppealsTribunal of adecisionthathas
beenconfirmedor variedby ESRA.

Annual Report

As with standardrequirementsfbr regulatoryauthorities,theESRABoardis to
furnish anannualreport, for tablingin Parliament.It is intendedthatthereportwill
specificallycoveranyconcernswhichtheCES hasreportedto ESRAregardingthe
activity testingeffortsof EAA or CCMs. It is alsointendedthatit will alsoincludean
evaluationof howcodesof practiceareoperatingandof theextentto whichCCMs
meetthe standardsrequiredby their accreditationconditions.The AnnualReportwill
alsoincludea copyofESRA’s auditedfinancialstatementsandnoteanydirections
givento it by theMinister.

Conclusion

This legislationreflectsabold andimaginativeventureby theGovernmentto bring
aboutaquantumleapin our efficiencyandeffectivenessin tackling longterm
unemployment.It will encourageinto this field manycommunityandbusiness
organisationswhichwill bring with themspecialexpertise,local knowledgeandlinks
with employers. In doingsotheywill provideamuchwider rangeofchoiceof service
for jobseekers,andimprovejobseekers’chancesof returningto employment.

This representsaradicallynewapproach. Thereis currentlynowell developednon-
governmentcasemanagementmarketandmanyproviderswill belearning asthey go.
Equally for the Governmentandfor ESRAit will bevery muchamatterof learningby
doing. While thelegislationseeksto beasspecificaspossible,it alsoreflectsthe
certaintythatmanynewproblemswill emergeovertime andtherewill bea needto set
downdetailedaspectsof thenewarrangementsquickly to addressunanticipatedneeds
andproblems.
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The legislationincludesanumberof safeguardsagainstinappropriateuseof powers.
It providesfor disallowabilityof instrumentsdefining a numberof keyaspectsof the
arrangements.Thiswill allow Parliamentaryscrutinyof thosearrangements.At the
sametime, in includingthe instrumentmaking power,thelegislationgivesESRA and
theMinister thepowerto actquickly andeffectively to ensureproperprotectionof
oneof themostvulnerablesectionsof ourcommunity - long termunemployedpeople
- from exploitationby theunscrupulous.

FINANCIAL IMPACT

It is expectedthat administrativeexpenditureon ESRA will amountto $8 million in the
1994/95financialyearand$5.1million in thefollowing financialyear.

In the 1994/95financialyear,expenditureon casemanagementserviceswill come
from moneyspreviouslyappropriatedto theDepartmentfor thosepurposes.Moneys
to beappropriatedfor casemanagementservicesin future financialyearswill be
consideredin successiveBudgets.
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NOTES ON CLAUSES

CHAPTER 1- PRELIMINARY

Clause I - Shorttide

ClauseI setsout the short title ofthe proposedAct.

Clause2- Commencement

Clause2 provides for the commencementofthe proposedAct.

Subclause2(1) provides for Chapter1, Chapter2, Chapter 3, Part4.6andChapter 5
to commenceonthe dayofRoyal Assent. Theseprovisionsrelate to the establishment
of the CES andEmployment AssistanceAustralia, the establishment,constitution,
functions and powersof the Employment ServicesRegulatory Agencyandthe making
of regulations.

Subclause2(2)provides for the remainingprovisionsof the Act to commenceby
Proclamation.

The commencementprovisionswill enablethe Employment ServicesRegulatory
Agency(ESRA) to commencemeetingandplanning implementationofcase
managementarrangementsfollowing Royal Assent. The remainingprovisionswill be
proclaimed to commenceonceESRA hasprepared its implementation arrangements.

Subclause2(3) provides that wherea provision referred to in subsection(2) hasnot
commencedwithin 6months afterthe Act receivesRoyalAssent,theprovision
commenceson the day after the endof the six month period. This is a standard
provision for commencementsix months after RoyalAssentif not earlier proclaimed.

Cause3-Aim and objects

This clausesetsout the aim and objectsofthis Act.

Article 1.1 of ‘International Labour OrganisationConvention (No.88) Concerningthe
Organisation ofthe Employment Service’ placesanobligation on Australiato maintain
a free public employment service. This Act gives effectto that obligation.

The aim of’ the Act is to promote full employment by providing employmentservices
thatare free ofcharge to job seekers.

The objects are to establishthe CES and Employment AssistanceAustralia and to set
up andregulate the casemanagementsystem.
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Clause4 - Definitions

This clausesetsout thedefinitionsoftermsusedin the Act. Someofthemore
importantdefinitionsarediscussedbelow.

‘Casemanager’is definedto meanEmploymentAssistanceAustraliaor acontracted
casemanager.

‘EmploymentAssistanceAustralia’ is the organisationwithin theDepartmentwhich
providescasemanagementservices.

‘Contracted casemanagers’areentitieswhichhavebeenbothaccreditedby ESRA
under Division I of Part4.5of the Act andengagedby ESRAto providecase
managementservices.

The definition of’entity’ sets out awide rangeof bodieswhich will beableto be
accreditedas casemanagersunder the Act. The entities concernedinclude individuals,
corporations,partnerships,unincorporatedassociations,governmentauthoritiesand
governmentDepartments.This wide definitionhasbeenincluded to giveESRAthe
scopeto involve awide rangeof bodiesin theprovisionof casemanagementservices.

Clause5- Documents

This clauseprovidesadefinitionoftheterm‘document’for thepurposesof theAct.

Clause6 - Continuity of partnerships

This clauseprovidesthata change in the compositionof a partnership doesnot affect
thecontinuityof thepartnershipfor the purposesofthe Act. This will ensurethata
casemanagerwhichis apartnershipwill not necessarilyloseaccreditation
automaticallyasaconsequenceof achangein thepartnership.

Clause7 - Crown to be bound

Subclause(I) bindsthe Crownin theright of theCommonwealthandeachof the
StatesandTerritories.

Subclause(2) ensuresthattheAct doesnot maketheCrownliable to be prosecuted
for an offence.
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CHAPTER2- COMMONWEALTh EMPLOYMENT SERVICE

PART 2.1 - TUE COMMONWEALTH EMPLOYMENT SERVICE

ClauseS - Commonwealth Employment Service

Clause8 re-establishestheCommonwealthEmploymentService(CES)within the
DepartmentofEmployment,Education and Training. The CES haspreviously
operatedunderPartVI oftheEmployment,EducationandTraining Act 1988. That
Partwill berepealedby theEmploymentServices(ConsequentialAmendments)Bill
1994.

Clause9- National Director

This clauseprovidesfor the‘EmploymentSecretary’to betheNationalDirectorofthe
CommonwealthEmploymentService, The ‘EmploymentSecretauytis theSecretaryof
theDepartmentresponsiblefor theadministrationof thisAct (seethedefinition in
clause4 and subsectionl9A(3) of theActsInterpretationAct 1901).

Clause10 - Attribution of actsof Departmental officers

This clausepmovidesthatanythingdoneby anofficer of theDepartmentin thenameof;
or onbehalfof the CES, is takento be doneby the CES.

PART 2.2 - ADVISORY COMMITTEES

Clause11 - Establishmentof advisory committees

Subclause(I) enablestheMinisterto establishanationalcommitteeto advisethe
NationalDirector ofthe CommonwealthEmployment Serviceon the operationsof the
CES in Australia.

Subclause(2) enablesthe Ministerto establishareacommitteesto advisetheNational
DirectoroftheCommonwealthEmployment Serviceon the operations of the service
in aspecifiedarea.

Clause12 - Provisionsrelatingto committees

This clausesetsout variousadministrativemattersin relationto theAdvisory
Committeesestablishedunder Part2.2.

Subclause(1) specifiesthat the sectionapplies to committeesestablishedunder Part
2.2.

Subclause(2) providesfor committeemembersto beappointedby theMinister.
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Subclause(3) provides for a memberto hold office for aperiod specifiedin the
instrumentof appointmentfor thatmember.

Subclause(4) enablesa memberto resignfrom a committeeby notifying the Minister
in writing.

Subclause(5) enablesthe Minister toterminatethe appointment of a member of a

committee.

Clause13 - Disclosureof interests

Clause13 dealswith members disclosingpecuniary interestsin matters being

consideredby a committee.

Subclause(I) appliesthe provision to committeesestablishedunder Part2,2.

Subclause(2) requires membersto declare anydirect or indirect pecuniary interestsin
mattersbeing consideredby the committeeof whichtheyare a member. The member
must disclosethe nature of his or her interest at a meetingof the committeeas soonas
possibleafter the memberbecomesaware that the matter hasa connectionwith hisor
her pecuniaryaffairs.

Subclause(3) will preventa memberof acommitteewhomakesa disclosureunder
subclause(2) from being presentat, or participating in the deliberations ofthe
committeeon thematter. However,the committeemay allow the memberto be
present,or participatein suchameeting.

Under subclause(4), amembermaynot be presentat, or participate in, any
deliberations by the committee in relation to allowingthe memberto be present.

CHAPTER3- EMPLOYMENT ASSISTANCE AUSTRALIA

Clause14- Employment AssistanceAustralia

This clauseestablishesEmployment AssistanceAustralia asan organisationwithin the

Department of Employment, Education andTraining.

Clause15 - Function of Employment AssistanceAustralia

This clausegives Employment AssistanceAustraliathe functions of:

providing casemanagementservicesto participants in the casemanagement
servicereferred to it underPart4.3; and
performingthefunctionsconferredon casemanagersunderthe Act.
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Clause16-National Director

This clauseprovidesfor theEmploymentSecretaryto betheNational Director of
EmploymentAssistanceAustralia.

Clause17 - Attribution of actsof Departmentalofficers

This clause providesthatanything doneby an officer of theDepartment in the nameof
or on behalfof Employment AssistanceAustralia, is takento be doneby Employment
AssistanceAustralia.

ClauseIS - ESRA to monitorEmploymentAssistanceAustraliaetc.

ThisclausegivesESRAthefUnctionsof monitoring the operations ofEAA and
making recommendationsto the Minister about thoseoperations.

CHAPTER 4- THE CASE MANAGEMENT SYSTEM

PART 4.1 - OBJECT AND OUTLINE

Clause19-Object

This clauseoutlinestheobjectofthisChapter,being, to setup and regulatethe case
managementsystem.

The ‘casemanagementsystem’ isdefined in clause4 as thesystemunderwhichcase
managersprovide casemanagementservicesto peoplereferredto them by the CBS
andperformother functionsundertheAct.

Clause20 - Outline

This clauseprovides a simplified outline of Chapter 3.

PART 4.2 - PARTICIPANTS IN THE CASE MANAGEMENT SYSTEM

Clause21 - When a personbecomesaparticipant in the casemanagement
system

This provision establishesthe frameworkunder which individuals becomeparticipants
in the casemanagementsystem.

Personswill becomeparticipantsin thecasemanagementsystemif theyareregistered
with theCESasbeingunemployedandtheycomewithin aclassofpersonsspecifiedin
aMinisterial determination.
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A determinationmadeby theMinisterwill be adisallowableinstrumentfor the
purposesof section46A of theActsInterpretationAct 1901. Accordingly, it mustbe
publishedin theGazette,tabledin theParliamentandwill besubjectto Parliamentary
disallowance.

it is intendedthat sucha Ministerialdeterminationwould at leastincludethefollowing
classesof persons:

longtermunemployedpersons;

personsat risk of becominglong-termunemployed;

personseligible to receivetheyouthtraining allowance.

Theuseofa Ministerial determinationis proposedbecausetherelevantclassesof
personswill changeovertime. Forexample,thereis currentlyno legislationproviding
for thepaymentof a youth trainingallowance. The useof theMinisterial
determinationwill allow the initial categoriesto beexpandedto includepersons
eligible to receivethatallowanceoncethe measurebecomeslaw.

Themechanismwill alsoenabletransitionalarrangementsto beincludedso that the
categoriesof personswho becomeparticipantscanbeprogressivelyexpandedas the
capacityof casemanagementservicesincreasesandasESRAengagesnewcase
managers.

Clause22 - Whena personceasesto bea participantin thecasemanagement
system

ThisclauseenablestheMinisterto determinea specifiedeventor circumstanceby
which a person’sparticipationin thecasemanagementsystemis concluded.Wherea
personis a participantin thecasemanagementsystem,heor sheremainsa participant
until theoccurrenceofthe specifiedeventor circumstance.

A determinationmadeby theMinisterwill be a disallowableinstrumentfor the
purposesof section46A oftheActsInterpretationAct 1901. Accordingly, it mustbe
publishedin theGazette,tabledin theParliamentandwill besubjecttoParliamentary
disallowance.

An exampleof an eventwhich would be specifiedis wherethepersonspends3 months
in unsubsidisedemployment.Theremayalso bea timelimit set,sothat if a personhas
spent,for example,IS monthsbeingcasemanaged,thecasemanagementwould
terminateafterthattime.

As theAct is settingup a newsystemof casemanagement,it is impossibleat thisstage
to identify the full rangeof situationswherecasemanagementshouldcometo anend.
Theuseof a Ministerial determinationwill give the flexibility to dealwith new
situationsthat becomeapparentin theoperationof thecasemanagementsystemover
time.
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Subelause22(3) deemsaparticulareventor circumstanceto be a terminating eventif a
failureto specifyit would resultin theAct beinginvalid. Thisprovisionis includedto
ensurethat theAct doesnotexceedtheavailableConstitutionalpowers.

Any referralto acasemanageris terminatedwhena personceasesto be aparticipant.

PART 4.3 - REFERRALOF PARTICIPANTS IN TUE CASEMANAGEMENT
SYSTEM TO CASE MANAGERS

ThisPartsetsoutthearrangementsfor referralof participantsin the casemanagement
systemto casemanagers.

Clause23 - CESto notify and interview participants in the case
managementsystem

Clause23(1)enablesthe CES to notify a personup to 28 daysprior to theperson
becominga participantin thecasemanagementsystem. TheCES canask theperson
to takepart in aninterviewwith theCES.

It canbedifficult to arrangesuchinterviewsin remoteareas.Theprovisionenables
the interviewto be faceto facewith aCESofficer or by telephone,video-link or
similar means.

Clause23(2)placesanobligationontheCESto give noticeto a personwho has
becomea participantin the casemanagementsystemof theperson’sparticipation.

Thenoticeunderclause23(2) mustbeinwriting. Therulesin sections28A and29 of
theActsInterpretationAct 1901 apply to notificationsunderclauses23(1)or (2) that
aregiven in writing.

Clause23(3)requiresthe CESto askaparticipantto attendaninterviewif thereis not
a significantwaiting list of personsto be referred to casemanagers(ie if theperson
could reasonablybereferred within 24 days).

If there is a significantwaiting list at the time the personis notified thatheor sheis a
participant,clause23(4)requiresthenoticeto containa statementto thateffect. If at
a later time the personcanbereferred within 24 days, the CES must askthe personto
take part in an interview.

Clause23(5) enablesthe CES to makeafurtherrequestif thepersondoesnot take
part in an interviewpreviouslyrequested.

Cause24 - Consequencesof failure to attendinterview

Sections543 and 627of theSocialSecurityAct 1991provide a mechanismto require
a personto attend, contact or giveinformation to theCES or the Department of Social
Security. Non-compliancewith sucha requirementcan result in a defermentperiod
applying totheperson’sjob searchor newstartallowance.
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Thisclauseprovidesthat thesemechanismsundertheSocialSecurityAct199/apply
in relation to a similar failure to complywith a requestunderclause23(3), (4) or (5) of
this Bill. Notethat subsections543(3)and627(3)of theSocialSecurityAct 1991
which maketheallowancepayableif the Secretaryis satisfiedthat thepersonhada
reasonableexcusefor not complyingwill also applyto arequirementunderclause
23(3), (4) or (5) of thisBillS

Cause25 - CES to refer participants in the casemnnagementsystemto case
managers

Thisclauseappliesto a personwho hasbeenaskedby theCES to attendor takepart
in an interviewin accordancewith clause23, andrequirestheCES to referparticipants
to casemanagers.

TheCESmust providea participantwith informationabout thecasemanagement
systemeither before,or at,the interview. If the CESconsidersthatthepersoncould
reasonablybereferredto oneof a numberofcasemanagers,theCES mustalso advise
theparticipantthatheor shemaynominatea preferredcasemanager.

In the initial stagesof thedevelopmentof thecasemanagementsystem,EAA will be
theonly availablecasemanagerand,accordingly,participantswill notbe able tobe
offereda choice. However,asESRAcommencesto engagecontractedcase
managers,choicewill beableto beoffered in thoseregionswherecontractedcase
managersareproviding servicesandhaveavailablecapacityto takeon further
participants.

Wherea participantis offered a choice,a nominationmust begivento theCESin
writing, andwithin 14 daysof the interview. It isexpectedthat theCES would help
anyilliterate or non-Englishspeakingclientswho needassistancewith themaldngof
thenomination.

TheCES must decideto refertheparticipantto a specifiedcasemanagerwithin 24
daysofthe interview.

In determiningwhich casemanagera participantwill be referredto, theCES musttake
into accountanynominationof a casemanager,anymattersthatarespecifiedin a
determinationby theMinister, andanyothermattersthattheCESconsiders
appropriate. The CESmustgive thegreatestweight to thepreferrednomination.

A determinationmadeby the Ministerwill bea disallowableinstrumentfor the
purposesof section46A of theActsInterpretationAct 1901. Accordingly, it must be
publishedin the Gazette,tabledin thePariiamentandwill be subjectto Parliamentary
disallowance.

It is proposedto usea Ministerialdeterminationfor thispurposebecauseit is
impossibleat this stageto envisageall therelevantcriteria thatwill be importantfor
this purpose. An exampleofoneof thecriteriacouldbeif; sincethetimeof askingthe
participant’spreference,thepreferredcasemanagernowhasa fill caseload. Other
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mattersmayinclude: theneedfor casemanagersto havea caseloadinvolving a
reasonablemix of clientsof differentclassificationlevels;anyspecialneedsoftheclient
asassessedby theCES; andanyknownexpertiseof thecasemanager.

Theuseofa Ministerialdeterminationwill allow fUrther criteriato bespecifiedasthe
casemanagementsystemdevelopsandexperienceis gainedwith its operation.

Clause26 - Secondandsubsequentreferrals

Thissectionprovidesa mechanismfor a participantto bereferredto a new case
managerduring hisor herparticipationin thecasemanagementsystem. TheCESwill
beableto refera participantto a newcasemanager,therebyterminatingthe referralto
thepreviouscasemanager. lt is envisagedthat this powerwould beexercisedin the
eventof seriousproblemsarising in therelationshipbetweenthecasemanagerandthe
participant.

The proceduresfor referringa participantto anothercasemanagerarethesameas
thoseapplying to the initial referralS

Clause27 - Referral by CES to be consistentwith accreditation.

Thisclauseprovidesthat anyCESdecisionto refera personto a casemanagermust
beconsistentwith a conditionof accreditationthat appliesto thecasemanager.

Examplesof situationswherethis clausemight apply include:

to preventreferralof aparticipantwhich would resultin the contractedcase
managerbreachingaconditionof accreditationsettinga maximumclient load
for thecasemanager;

to preventreferralof a participantwho is not within a specialclasswhich a
conditionof accreditationrequiresthecasemanagerto exclusivelymanage.

Clause28 - CES to notify participant and casemanagerof decisionto refer

This clauserequirestheCESto notifr thecasemanagerandtheparticipantof a
decisionto refera participantto the casemanager WheretheCESdecidesto refera
participantto anothercasemanagerundersection26, thenit must noti& theoriginal
casemanageras well.

It is intendedthat thenoticebe in writing and that the rulesin sections28A and29 of
theActsInterpretationAct 1901 apply to suchnotifications.
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PART 4.4 - WHAT HAPPENSWHEN PEOPLE ARE REFERREDTO CASE
MANAGERS

Division 1 - Outline

Clause 29 - Outline

This clauseprovides an outline ofthe operation ofthe Part,

Division 2- Casemanagementservices

Clause30 - Casemanagementservices

Thisclauseprovidesa definitionof the term ‘casemanagementservices’for the
purposesof theAct.

Theprovision of casemanagementserviceshasthe basicmeaningof assistinga
participant in the casemanagementsystemto find employment.

Theclausealsogivesthe ESRA Board the power to determine thatprovision of
specifiedservicesis, or is not, partof the provision of casemanagementservices. This
will givethe ESRABoard the power to morepreciselyspecif~’what is involved in the
provision ofcasemanagementservicesin the light of experiencegained in developing
contracted casemanagementservices.

A determination madeby the ESRA Board for thispurpose will be a disallowable
instrument for the purposesof section46A of theActsInterpretationAct 1901.
Accordingly, it must be published in the Gazette,tabledin theParliamentandwill be
subject to Parliamentarydisallowance.

Division3- CaseManagementActivityAgreements

Clause31 - CaseManagementActivity Agreements

This clauserequires a personwho hasbeenreferred to a casemanagerto enter into a
CaseManagementActivity Agreementwith his or her casemanager. These
Agreementsare similar in form to, and arerequired in place of; the Job Search and
Newstart Activity Agreementsrequired for alloweesunder Parts 2.11 and2.12of the
SocialSecurttyAct 1991 who have not beenreferred to casemanagers. The
Agreementsperform the samefunction asthe agreementsin the SocialSecurityAct
1991 in respectof the continued qualification for job searchallowanceor newstart
allowance,asthe casemay be

Subclause(2) requires a written agreementbetweenthe personand his or hercase
manager,which must bein a form approved by theEmployment Secretary. The
agreementis to be knownasa ‘Case ManagementActivity Agreement’. Thisprovision
introduces similar requirements to thosein subsection604(1)ofthe SocialSecurity
Act 1991 for newstartallowees.
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Subclause(3) placesanobligationonthe EmploymentSecretaryto requirea person
without aCaseManagementActivity Agreementto enterinto anagreement.This
provisionintroducesa similar requirementto that in subsection605(1) of theSocial
SecurityAct 1991 for newstartallowees.

Subclause(4) makesprovisionfor theEmploymentSecretaryto requirea replacement
agreementto beenteredinto. Subsection605(2)of theSocialSecurityAct 1991 is a
similarprovisionfor newstartallowees.

Subclause(5) requirestheEmploymentSecretarytogive written noticeto theperson
concerningtherequirementto enterinto anagreement,andtheplaceandtimesat
which the agreementis to be negotiatedandis similar to subsection605(3)ofthe
Social Securiz~yAct 1991.

It is intendedthat the noticebeinwriting andthat therules in sections28A and29 of
theActsInterpretationAct 190] applyto suchnotifications.

Subclause(6) makesprovisionfor theEmploymentSecretaryto delegatehis or her
powersundersubclauses(3), (4) and(5) to casemanagersor their directors,officers
or employees.In thecaseof EmpLoymentAssistanceAustraliathepowerswouldbe
delegatedto officersunderparagraph(6)(d)~

Clause32 - Termsof CaseManagementActivity Agreements

Thisclauseoutlinestheactivitiestobeincludedin aCaseManagementActivity
AgreementSIt alsomakesit clearthat theagreementis tobe directedto securing
employmentfor theperson. TheEmploymentSecretarymustapprovetheactivitiesto
beincludedin aperson’sagreement.Theactivitiesare:

ajobsearch;
avocationaltraining course;
training that would help in searchingfor work;
paidwork experience;
measuresdesignedto eliminateor reduceanydisadvantagethepersonhasin
thelabourmarket(otherthanmeasurescompellingthepersonto work in
returnfor paymentofjob searchallowance,or newstartallowance,underthe

SocialSecurityAct 199]);
participationin a labourmarketprogram;
participationin a rehabilitationprogramwithin the meaningof theSocial
SecurityAct 1991;
anactivity proposedby theperson(suchasunpaidvoluntaryworkproposed
by theperson).

Theseactivitiesarein substancethesameasthosesetout in subsection606(1)ofthe
SocialSecurityAct 199] in relationto aNewstartActivity Agreement.

Subclause(2) is a provisiondesignedto implementaspectsoftheJobCompact
describedin the Government’sWhitePaperWorking Nation’presentedon4 May 1994
(seepage1115 onwardsof ‘Working Nation’).
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ThisclausedeemseachCaseManagementActivity Agreementto includea termto the
effectthat,at anytimewhenthepersonis eligible for theJobCompact,thepersonis
requiredto:

acceptanyoffer ofpaid work that, in theopinionoftheEmploymentSecretary,
is suitableto beundertakenby the person;or
acceptanyoffer ofa placementundertheNewWork OpportunitiesProgram;or
acceptanyoffer ofa placementundertheNewEnterpriseIncentiveScheme;or
acceptanyoffer ofa placementundertheLandcareandEnvironmentAction
Program;or
acceptany offer of a placementunderJobskills.

Eligibility for theJobCompactisdefinedin subclauses(9) to (11).

Subclause(3) enablesaCaseManagementActivity Agreementto containrequirements
for theperson(onrequestor otherwise)to: attendanoffice oftheCES or thecase
manager;contacttheCBSor thecasemanager;or provideinformationto theCES or
thecasemanager.Suchrequirementscould,for example,bespecifiedto beat
particularintervals,whereparticularcircumstancesoccur,or at therequestof thecase
manager. Suchrequirementsmustbespecifiedin theAgreement.An agreementcould
containoneor morerequirementsunderoneor moreofthe paragraphsof the
provision.

Subclause(4) requiresthe CaseManagementActivity Agreementto includeterms
requiring theperson,on requestor otherwise,to substantiatecompliancewith the
termsoftheAgreement.An examplemight beatermwhich requiresthepersonto
showthe casemanagera copyof2 job applicationsthepersonhassenteachweek.

The EmploymentSecretarymust approvethetermsof an agreementundersubclause
(5) and in so doing, haveregardto theperson’scapacityto complywith theproposed
agreementandtheperson’sneeds(subclause(6)). Subclause(7) setsout thecriteria
which theEmploymentSecretaryis totakeinto accountwhenconsideringaperson’s
capacityto complywith anagreementandtheperson’sneeds.Theseprovisionsare
similar to subsections606(2), (3) and (4) oftheSocialSecurityAct 1991.

Subclause(8) makesprovisionfor theEmploymentSecretaryto delegatehis or her
powersunderthissectionto casemanagersor their directors,officersor employees.
In thecaseofEmploymentAssistanceAustralia thepowerswould bedelegatedto
officersunderparagraph(8)(d).

Subclauses(9) to (II) providefor eligibility requirementsfor theJobCompact.The
basiccriteriawill bethat thepersonis ajob searchor newstartalloweewho hasbeen
in continuousreceiptofjob searchallowanceornewstartallowancefor 18 months
(subclause(9)). This rule is intendedto includeapersonwho hasbeenin receiptof
job searchallowanceandtransfersto newstartallowanceduringthe periodof 18
monthsbut therehasbeenno breakin receiptof allowance.
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TheMinister will be able to make awritten determinationasto specifiedclassesof
personswho will beeligible for theJobCompactandawritten determinationaboutthe
eventswhichterminateJob Compacteligibility (subclauses(11) and(12)). Theuseof
aMinisterial determinationis proposedbecausetherelevantclassesof personsbeyond
thebasiccriteriawill changeovertime andit will allow for thecategoriesof persons
eligible forJobCompactassistanceto beexpandedasresourcesallow.

A determinationmadeby theMinister will beadisallowableinstrumentfor the
purposesof section46A of theActsInterpretationAct 1901, Accordingly, it mustbe
publishedin theGazette,tabledin theParliamentandwill besubjectto Parliamentary
disallowance.

Clause33 - Cancellationor review etc. of CaseManagementActivity Agreements

Subclause33(1)providesfor thevariation,suspension,cancellationor reviewof case
managementactivity agreements.It is similar to subsection606(5)of theSocial
SecurityAct 1991.

Subclause3 3(2) deemsaCaseManagementActivity Agreementto becancelledwhen
apersonis referredto a newcasemanagerunderclause26. Thepersonwill be
requiredto enterinto anagreementwith thenewcasemanagerunderclauses31(2)
and(3).

Clause34 - Failure to negotiateaCaseManagementActivity Agreement

This clauseenablestheEmploymentSecretaryto deemapersonto havefailed to enter
into a CaseManagementActivity Agreement.Theprovisionis substantiallythesame
in effectassection607oftheSocialSecurityAct 1991,

TheEmploymentSecretarymayonly exercisethe powersif:

(I) the personhasbeengivennoticeundersubclause31(5) of a requirementto
enterinto a CaseManagementActivity Agreement;and

(2) theEmploymentSecretaryis satisfiedthat thepersonis unreasonably
delayingenteringinto theagreementbecauseof hisor her failure:

- to attend the negotiation ofthe agreement;
- to respondto correspondenceabouttheagreement;
- to agreeto thetermsof therequestproposedby thecasemanager;or
- for anyother reason.

The Employment Secretarymustgive thepersona written notice stating that the
personisbeingtakento havefailedto enterinto anagreement.The noticemust
providethereasonsfor thedecisionto providethenoticeanddescribethe person’s
right to applyfor areviewof the decision.

Underclause35(4)(a),thepersonis notqualified forjob searchallowanceor newstart
allowanceas aconsequenceof thepersonbeingtakento havefalledto enterinto the
agreement.A defermentperiodwould apply totheperson’sallowanceundersection
542A or 625 ofthe SocialSecurityAct 1991 by virtueof clause35(7).
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Clause35-CaseManagementActivity Agreementsto supersedeJob Search
Activity AgreementsandNewstartActivity Agreements

Subclause(I) providesfor theapplicationof this provisionto personswho havebeen
referredto casemanagersunderPart4.3.

Subclause(2) cancelstheeffectof anyJobSearchActivity Agreementor Newstart
Activity Agreementthat a personwas partyto priorto thereferralto thecase
manager.

Subclause(3) exemptsa personfrom beingrequiredto enterinto a JobSearchActivity
AgreementorNewstartActivity AgreementundertheSocialSecurityAct 1991 while
thatpersonis referredto a casemanager.

Subclause(4) deemsapersonnot to be qualifiedfor job searchallowanceor a
newstartallowanceundertheSocialSecurityAct 1991 unless:

whenthepersonis requiredunderclause31 to enterinto a CaseManagement
Activity Agreementin relationto theperiod, thepersonentersinto that
agreement;and

• while theagreementis in force, thepersonsatisfiestheEmploymentSecretary
that thepersonis taking reasonablestepsto comply with thetermsofthe
agreement;and

• at all timesduring theperiodwhenthepersonis a partyto theagreement,the
personis preparedto enterinto anothersuchagreementinsteadof theexisting
agreementif requiredto do so underclause31.

To enablea personwho is a participantin thecasemanagementsystemto betreatedas
unemployedfor thepurposesof theSocialSecurityAct /991, subclause(5) provides
for a referenceto a JobSearchActivity Agreementor aNewstartActivity Agreement
in sections516 and595 oftheSocialSecurityAct 1991 to bea referenceto a Case
ManagementActivity Agreementfor the purposesof thosesections.

Subsections522(4)and601(4) of theSocialSecurityAct 1991 providethat a person
satisfiestheactivity testif thepersonistaking reasonablestepsto complywith the
termsof a JobSearchor NewstartActivity Agreement.

Subsections522(5)and601(5) of that Act providethat a personcannotbetakento
satisf5’ theactivity testif thepersonfails to takereasonablestepsto complywith the
termsof suchanagreement.

Subclause(6) appliesthesesectionsoftheSocialSecurityAct 1991 to personswho
haveCaseManagementActivity Agreementsunderthis Act in thesamewaythat the
sectionsapply to personswho haveJobSearchor NewstartActivity Agreements.

Sections542A, 5478,625 and626oftheSocialSecurityAct 1991 set outdeferment
periodsthat applywhereajob searchor newstartalloweefails to enterinto anactivity
agreementor doesnot complywith anactivity agreement.
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Subclause(7) appliesthesesectionsoftheSocialSecurityAct 1991 (and the related
section608)in a similarwayto alloweeswho haveCaseManagementActivity
AgreementsunderthisAct.

Subsection613(2)of theSocialSecurityAct 1991 providesexemptionsto a general
rule that newstartallowanceis not payableto full time students.One ofthose
exemptionsappliesto coursesundertakenunderaNewstartActivity Agreement.
Subclause(8) extendstheexemptionto coursesundertakenunderaCaseManagement
Activity Agreement.

Subclause(9) makesthis sectionhaveeffectdespiteanything containedin theSocial
SecurityAct 1991.

Subclause(10) providesdefinitionsof termsusedin the section.

Clause36 - Information about compliancewith CaseManagement Activity
Agreement

This clauseprovides2 mechanismsfor requiring a personwith aCaseManagement
Activity Agreementto give informationto theEmploymentSecretaryabout
compliancewith a CaseManagementActivity Agreement.

First, clause36(2)imposesanobligationon a SocialSecurityalloweeto notify the
EmploymentSecretaryof anycircumstancespreventingor affectingtheperson’s
compliancewith theagreement.

Second,underclause36(3), the EmploymentSecretarymay seekinformationabouta
person’scompliancewith anagreementfrom thepersonor thecasemanager. The
EmploymentSecretarymust providea written noticespecifyingthe informationwhich
is required.

It is intendedthat thenoticebein writing and that therulesin sections28A and29 of
theActsInterpretationAct 1901apply to suchnotifications.

Clause36(4) requiresa personor casemanagerto complywith thenoticewithin a
timeandin a mannerspecifiedin thenotice.

Sections543 and627 of theSocialSecurityAct /991provideamechanismto require
a personto attend,contactor give information to theCESor theDepartmentof Social
Security. Non-compliancewith sucha requirementcanresultin a defermentperiod
applying to theperson’sjob searchor newstartallowance.

This clauseprovidesthatthesemechanismsundertheSocialSecurityAct 1991 apply
in relation to a similar failure to comply with a requestunderclause36(2)or (3) of this
Bill. Notethat subsections543(3)and627(3)oftheSocialSecurityAct 1991 which
makethe allowancepayableif theSecretaryis satisfiedthat thepersonhada
reasonableexcusefor not complyingwill alsoapply to a requirementunderclause
36(2) or (3) of thisDill.
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Clause37 - Delegation

Clause37(l) enablesthe Employment Secretaryto delegatethe powersunder sections
34, 35 and 36 to an officer ofthe Department. Thesepowers,which enableaction to
be taken againstalloweeswhich canaffect theirentitlementfor allowance,cannotbe
delegatedto contracted casemanagers.

Clause37(2)enablesthe Employment Secretaryto delegatethe powersunder sections
35 and 36 to an officer of theDepartment of Social Security. It isexpectedthat, in
particular, the Employment Secretary’s power to be satisfiedthat thepersonis taking
reasonablestepsto comply with the terms ofa CaseManagementActivity Agreement
under clause35(4)(b)would be delegatedto officersof the Departmentof Social
Securityto whom theequivalent powersundertheSocialSecurityAct 199/in relation
to job search and newstart activity agreementsare delegated.

Cause38 - Failure to complywith this Division may result in expulsionfrom the
casemanagementsystem

A determinationundersubsection22(2)mayspecifythat aperson’sthilureto comply
with any ofthe requirementsunderthisDivision is a terminatingeventfor thepurposes
of that subsection.This enablesadeterminationto providefor apersonto beremoved
from thecasemanagementsystemwherethe personfailsto comply with Case
ManagementActivity Agreementrequirements.

PART 4.5- CASE MANAGERS

Division .1-Accreditation

Cause39 - Accreditationof casemanagers

This clauserequirestheESRABoardto formulatea schemefor theaccreditationof

entitiesascasemanagers,to beknownastheaccreditationscheme.
The accreditationschememust containprovisionswhich:

empowerESRAto accredit entities and vary or cancelaccreditation;

require ESRA to keepa register of accreditedcasemanagers.

The accreditation schemecanprovide for application feesand surrender of
accreditation. ESRA must givea free copy of the schemeto anyonewho requestsit.

The accreditation schemeformulated by the ESRABoard will beadisallowable
instrument for the purposesof section46Aof the Acts Interpretation Act 1901.
Accordingly, it must be published in the Gazette,tabled in the Parliamentand will be
subjectto Parliamentary disallowance.



28

The accreditationschemewill betheresponsibilityof theESRABoardasit is thebody
thatwill beinvolved in thedayto dayadministrationofthe schemeandwill be best
placedto develop, andmakevariationsto, thedetail of thescheme.

Clause40 - Conditions of accreditation

This clauserequiresthe accreditationschemeto empowerESRAto accreditanentity
subjectto conditionsandenablesthe schemeto empowerESRAto imposefurther
conditionsand revokeor vary conditions.

Someexamplesof suchconditionsincludeconditionsaboutkeepingproperrecords,
independentauditingof recordsandregularreportingto ESRA.

Certainconditionswill only needto applyif theentity is engagedas a contractedcase
managerandconditionscanbe expressedto soapply.

Clause50 enablestheBoardto declareadvisorycodesof practicerelatingto the
provisionof casemanagementservices.Thisclauseenablesa conditionof
accreditationto adopttheprovisionsof sucha codeof practiceas in force from timeto
time. Thiswill enableservicestandardsto beset out for thecasemanagers.

Specialprovisionisincludedto enablea conditionof accreditationto confera power
on ESRA. Forexample,it maybenecessaryto imposeaconditionthatcase
managementservicesbeprovidedat premisesapprovedby ESR.A. With thisprovision
ESRAcould ensure,for example,that in suchpremisesthereis roomfor separate
interviewingof participantswithoutconversationsbeing ableto beoverheardby other
participants.

Specialprovisionis also includedto makeit clearthat the accreditationschememay
empowerESRAto canceltheaccreditationof anentity for the contraventionof a
conditionof accreditationandempowerESRAto issueformalwarnings.

Clause41 - Feesnot to be chargedto participants for provision of case
manngement services

This clausepreventscontractedcasemanagersdemandingor receivingafeefrom
participantswho havebeenreferredby the CES. This provisionis to be a conditionof
accreditation.

Otherconditionsof accreditationmay preventcontractedcasemanagersenteringinto,
or carryingout, arrangementsfor thepurposeof avoidingtheapplicationof thisnile.
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Clause42 - Informationaboutcompliancewith CaseManagementActivity
Agreements

Subclause42(2) providesthat it is aconditionofaccreditationof an entity thatcopies
of completedCaseManagementActivity Agreementswill be providedto theCES.

Subclause42(3) providesthataconditionof accreditationof anentity is thattheentity
will provideinformationaboutcompliancewith CaseManagementActivity
Agreementswhenrequestedto do sounderclause36.

Clause43 - Guaranteesandsecuritydepositsrelatingto compliancewith
financialobligationsof accreditedcasemanagers

This clauseenablesa conditionof accreditationto requirethegiving of guaranteesor
securitydepositsto ensurecompliancewith an entity’s obligationsundertheAct.

The clausesets out examplesof situationswheresuchguaranteesor security deposits
may be required.

Clause44 - Classesof casemanagementspecialisation

This clauseenablestheESRA Boardto specifyspecialclassesof casemanagement
servicesand enablesthe accreditationschemeto accreditcasemanagersasspecialists,
generalistsor both.

It is intendedthat specialisationwould beallowedin relationto casemanagement
servicesforAboriginal andTonesStraitIslandersandpersonswithdisabilities.
However,overtimeit maybecomeapparentthat thereshouldbeothergroupsin
relation to whom contractedcasemanagersshouldbeableto specialise. TheESRA
Board, responsiblefor thedayto dayadministrationofthe casemanagementsystem
will bebestplacedto makesuchjudgements.

M instrumentspecifyinga specialclassof casemanagementserviceswill bea
disallowableinstrumentfor the purposesof section46A of theActsInterpretationAct
1901. Accordingly, it mustbepublishedin theGazette,tabledin theParliamentand
will besubjectto Parliamentarydisallowance.

Clause45 - Disqualificationfor fraud,dishonestyetc.

This clauseprohibitsESRAfrom accrediting

individuals andcorporationswhichhavebeenconvictedof offencesfor fraud or
dishonesty;and

otherentitieswith whomsuchindividualsor corporationsareclosely
associated.

It alsorequiresESRAto cancelanaccreditationwheresucha conviction occursafter
accreditation.
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Division 2- Contractedcasemanagers

Clause46 - Contractedcasemanagers

This clauseprovides for the engagementof accreditedcasemanagersto provide case
managementservicesto participants andto perform casemanagementfunctions.
Theseentities areto beknown ascontractedcasemanagers.

Written agreementsbetweencontracted casemanagersand ESRAwill setout the
terms andconditionsof the engagementof the contracted casemanager. Theterms
andconditionsmust be consistentwith the accreditation scheme.

Cancellationor surrender of accreditation will terminate the casemanager’s
engagementwithout giving thecasemanager any entitlement to compensationor
damages.

Clause47 - Paymentsto contractedcasemanagers

This clause allows theagreementbetweenESRAand a contracted casemanagerto
provide for amountsto be paid by ESRA to the casemanager. It alsorequiresa claim
for payment to be madebefore suchamounts arepaid and for othermattersrelating to
processingsuch a claim.

Clause48 - Cairns for payments- falseor misleading statements

This clausecreatesan offence, punishableby a maximumof 12 monthsimprisonment,
for the making of falseor misleading statementsrelating to claims for payments.

Clause49 - Repaymentsby contractedcasemanagers

Someofthe feespayable to contracted casemanagers in relation to the case
managementservicesthat they provide may be paid in advanceofthe performanceof
the relevant services.

This clausemakesanentity liable to repay to ESRAamounts paidto theentity subject
to a condition, where the entity doesnot fUlfil thecondition.

This clausemakesit clear that the entity is liable to repay suchan amount where it
makesa falseor misleading statementin connectionwith a claim for payment.

Division3- Codesofpractice

Clause50- Codesof practice

This clause enablesthe ESRA Board to declare codesof practice relating to the
provision ofcasemanagementservices.
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Sucha codeof practice could, for example, set out standardsof serviceor conduct
that casemanagersmust meetin providingcasemanagementservicesto participants.

A codeof practicewill beadvisoryinnature,exceptto the extentthat aprovisionof
thecodeis appliedas a conditionof accreditationof the entityor underanotherlaw.

An instrumentdeclaringa codeofpracticewill be a disallowableinstrumentfor the
purposesof section46A of theActsInterpretationAct 1901. Accordingly, it must be
publishedin theGazette,tabledin theParliamentandwill be subjectto Parliamentary
disallowance. TheESRABoard isgiven theresponsibilityfor makingthese
instrumentsasit will beresponsiblefor theday to dayregulationof theprovisionof
casemanagementservicesandwill accordinglybebestplacedto determinethe
standardsthat shouldapply.

This clausespecificallymakesit afUnction of ESRAto monitorand evaluatethecodes
of practiceand compliancewith them, tell casemanagerswhentheycontravenethem
andkeeptheMinister informedaboutthegeneraloperationofthis provision.

Division 4-Assistanceto casemanagers

Clause51 - CES to assistcasemanagers

ThisclauseenablestheMinister to give directionsto theNational Directorof theCI3S
aboutassistanceto beprovidedby the CESto casemanagers.

Suchassistancecould include,for example,making informationonjob vacancies
availableto casemanagersand spaceavailablein CES offices for publicity material
from contracted casemanagers.

Thereis anobligationon theNational Directorto takeall reasonablestepsto comply
with any suchdirections.

A Ministerial directionwill be a disallowableinstrumentfor thepurposesof section
46A oftheActsinterpretationAct 1901. Accordingly, it must bepublishedin the
Gazette,tabledin theParliamentandwill be subjectto Parliamentarydisallowance.
TheMinister is given theresponsibilityfor makingtheseinstrumentsastheMinister is
ultimatelyresponsiblefor theoperationsofthe CES.

However,this clausespecificallymakesit a function ofESRA to monitorandevaluate
directionsandcompliancewith them and makerecommendationsto theMinister in
relationto the issuingof directions.Accordingly, theMinisterwill havean
independentsourceof advicein relationto howwell the CES is performing its function
of assistingcasemanagers.
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Clause52 - Department to provide information technologyassistanceto case
managers

This clauseenablestheMinisterto formulatea schemefor theDepartmentto provide
informationtechnologyassistanceto casemanagers.The schemeis to beknown as
theDepartmentalinformation teclmologyassistancescheme.

Thereasonfor this provision is that contractedcasemanagerswill needaccessto
Departmentalsystemscontainingdetailsof availablejob vacanciesif they are to beable
to provideeffectivecasemanagementservicesunderthe Act. They will needto use
systemsthat are compatiblewith theDepartmentalsystems.It is intendedthat
‘information technologyassistance’shouldbereadbroadly, sothat theschemecan
potentiallycoverall aspectsof informationtechnologyincludinghardware,software
and firmware.

The schemewill be ableto: include a power for the Minister to give directions to the
Secretary;providefor amountsto bepayableby casemanagersto theCommonwealth
in respectofthe assistance(but notso asto amountto taxation);andsetoutguidelines
aboutrelevanttermsand conditionsto be includedin contractsofengagement.

Suchguidelinescould,for example,relateto matterssuchasconditionsrelatingto
carefor equipmentprovidedandreturnofthe equipmentwhentheprovisionof case
managementservicesceases

Thereis an obligationon theEmploymentSecretaryto takeall reasonablestepsto
ensurethattheDepartmentcomplieswith thescheme.

The schemewill be a disallowableinstrument for the purposesof section46A of the
ActsInterpretationAct 1901. Accordingly, it must bepublishedin theGazette,tabled
in theParliamentandwill be subjectto Parliamentarydisallowance. TheMinister is
given theresponsibilityfor makingthe schemeastheMinister is ultimatelyresponsible
for theoperationsoftheDepartment.

However, this clausespecificallymakesit a function ofESRAto monitorandevaluate
the operationofthis sectionandthe schemeand makerecommendationsto the
Minister in relationto actionto betaken. Accordingly, theMinisterwill havean
independentsourceof advicein relationto how well theDepartmentis perfonningits
functionsunderthescheme.

Division S - Controlof easemanagementdocuments

Clause53 - Control of casemanagementdocuments

This clauseenablestheESRABoard to formulatecasemanagementdocumentrules
that relateto thedestructionof casemanagementdocumentsandtheprovisionor
returnof casemanagementdocumentsby casemanagersto theCES.

The documentsconcernedare thosethat are connectedwith the provisionof case
managementservicesand relateto theaffairsofa personreferredto thecasemanager.
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Thereasonfor includingthis poweris thatthe CESwill needto beableto obtainthe
casemanager’sfile on a personif the personis referredto a newcasemanageror a
contractedcasemanagerceasesto providecasemanagementservices. In such
circumstances,theCESwill needto be ableto obtainthereturnof theinformation
providedby theCESto thecasemanageraboutthepersOnandanyotherrelevant
informationrecordedby thecasemanagerin the courseofthe performanceof case
managementfunctions.

TheESRABoardwill havethepowerto determinethat specifieddocumentsarecase
managementdocumentsfor thepurposesof theprovision. It is expectedthatESRA,
in formulatingthecasemanagementdocumentrules,will consultwith theAustralian
ArchivesandtheAttorney-General’sDepartment.

Thecasemanagementdocumentrules must notbeinconsistentwith theArchivesAct
1983 and suchdocumentsareCommonwealthRecordsfor thepurposesofthatAct.

Therules will bea disallowableinstrumentfor thepurposesof section46A of theActs
interpretationAct 1901. Accordingly, theymustbepublishedin theGazette,tabledin
the Parliamentand will be subject to Parliamentary disallowance. The ESRA Board is
giventhe responsibility for makingtherulesas it will havetheresponsibilityfor theday
to dayadministrationof thecasemanagementsystemandwill bebestplacedto judge
what requirementsshouldbebuilt into the rules.

It will bean offencepunishableby 12 monthsimprisonmentto contravenethecase
managementdocumentrules.

Division 6- Secrecy

Clause54 - Secrecy

Section70 ofthe CrimesAct 1914 createsanoffencefor disclosureof informationby
Commonwealthofficers inbreachoftheir duties. The specialdefinition of
Commonwealthofficerthat appliesto that sectionextendsto contractedcase
managersprovidingcasemanagementservices.

This clauseenablestheESRABoard to makeawritten determinationcreatingduties
of non-disclosurefor the purposesof theapplicationof Section70 of theCrimesAct
1914. Sucha dutymustrelateto factsor documentsconnectedwith the provisionof
casemanagementservicesandrelateto theaffairsof a personreferredto thecase
manager.

The determination will be a disallowableinstrument for the purposesof section46Aof
the ActsInterpretationAct 1901. Accordingly,it mustbepublishedin the Gazette,
tabled in the Parliament and will be subject to Parliamentarydisallowance.TheESRA
Board is given theresponsibilityformakingthedeterminationas it will havethe
responsibilityfor thedayto day administrationofthecasemanagementsystemandwill
be bestplacedtojudgewhatspecificrequirementsof non-disclosureshouldapply.
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PART 4.6 - THE EMPLOYMENT SERVICES REGULATORY AUTHORiTY
(ESRA)

Division 1- EstablishmentofESRA

Clause55 - Establishment of ESRA

ThisclauseestablishestheEmploymentServicesRegulatoryAuthorityasa body
corporatewhich hasa seal andcansueandbesuedin its own name.

Division 2- Functions andpowersofESRA

Clause56 - Functions

This clausesetsout thefunctionsofESRA. Themain functionsareto:

- regulatethe casemanagementsystem;

- promotecompetitionin theprovisionof casemanagementservices;and

- monitor, evaluateandreportto theMinister onthe operations ofthe case

managementsystem;
Clause57 - Powers

This clausegivesESRAthenecessarypowersto allow it to carryoutits functions.

It will havethestandardpowersgivento statutory authorities to enter into contracts,
appointagentsandact itself asagent,acceptgifts, act as a trusteeandchargefor the
provisionof services.WhereESRAdoesactasa trustee,it mustdealwithanymoney
or propertyheldby it on trustin accordancewith its dutiesastrustee.

Clause58 - Ministerial directions

The Act givescertainmore important functions and powersspecificallyto theESRA
Board. Thesefunctionsandpowerscannotbedelegatedunderthe Act, Less
importantfunctionsandpowersaregivento ESRA andcanbeperformedonbehal.fof
ESRA by theChiefExecutiveOfficer (clause79(3)). The Chief ExecutiveOfficer has
thepowerto delegatethesefunctionsandpowersto a memberof theESRA staff
(clause100).

This clauseenablestheMinister to givedirectionsto theESRABoardconcerningthe
performanceof functionsand the exerciseof powersby either ESRAor theESRA
Board.

Such directionsmust bepublishedin theGazetteandtheESRABoardandESRA
must complywith any suchdirections.
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Particularsof suchdirectionsmustalsobepublishedin theESRAannualreport(clause
94).

Clause59 - Minister may notify ESRA of general policies of Commonwealth
Government

This clauseenablestheMinister to notify theESRABoardofgeneralpoliciesof the
CommonwealthGovernmentthatareto applyin relationto theESRABoardand
ESRA.

TheESRABoardandESRAmust ensurethatthosepoliciesarecarriedout.

Particularsof suchpolicies must alsobepublishedin theESRAannualreport(clause

94).
Clause60 - Minister mayask for information

Thisprovisionrequiresthe ESRABoardto provideinformation’totheMinister, at the
requestof theMinister, onthe operationofthecasemanagementsystemor the
operationofESRA.

Division 3- ESRABoard

Clause61 - ESRA Board

This clauseestablishesthe BoardofESRAandprovidesthat it hasa Chairpersonand

between2 andS othermembers.
Clause62 - Functions of ESRA Board

This clausesetsoutthefunctionsoftheESRABoard,ieto determineESRA policy, to
givedirectionsto theChiefExecutiveOfficer andthe otherfunctionsconferredon the
Board by the Act.

This clausealsomakesit theresponsibilityof theBoardto ensuretheproperand
efficient performanceofESRAfunctions,

Division 4-Administrativeprovisions

Clause63- Appointmentof ESRABoardmembers

This clauseprovides for the appointment of Board members by the Governor-General

by written instrument.

Clause64 - Periodof Appointment

This clauseprovides that Board membershold officefor a specifiedperiod ofnot more
than3 years.
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Clause65 - Basison which ESRA Board members hold office

Members ofthe Board maybe appointed asfull-time or part-time members. The basis
ofthe appointment must be specifiedin the instrument of appointment.

Clause66 - Remuneration and allowances- ESRA Board members

This clause provides for remuneration for membersof the Board. Remuneration is to
be setby theRemunerationTribunal orbeprescribedif thereis no determinationin
operation.

The clausealso makesprovisionfor paymentofallowancesto Boardmembers.

Clause67 - Outsideemployment- part-timeESRABoardmembers

This clauseprevents part-time membersfrom engagingin outsideemploymentthat, in
the Minister’sopinion, conflictswith the proper performanceof their duties asa
member ofthe Board.

Clause68 - Outsideemployment- full-time ESRA Board members

The clauseprevents full-time members ofthe Board from engaging in paid outside
employmentwithout thewritten approvalof theMinister.

Clause69 - Leaveof absence- part-timeESRABoardmembers

This clausesetsout the basison which part-time members ofthe Board maybe
grantedleaveof absencefrom a Board meeting.

Subclause(2) enablesthe Minister to grantleaveof absenceto the Chairperson.

Subclause(3) enablesthe Chairpersonof theBoard to grant leaveofabsencefor
anotherBoard member.

Clause70 - Leaveof absence- full-time ESRABoardmembers

This clausesetsout the basison which full-time members of the Board may be granted
leave

Subclause(2) provides for full-time Board membersto be entitled to recreation leave
asdetenninedby the RemunerationTribunal.

Subclause(3) provides for other leaveof absencefor the Chairperson to be granted by
the Minister, on termsand conditions that the Minister determines in writing.

Subclause(4) providesfor otherleaveof absencefor membersto begrantedby the
Chairperson, on termsandconditionsthat theChairpersondeterminesin writing.
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Clause71 - Acting appointments

Subclause(1) enablestheMinisterto appointa memberto act asChairpersonduringa
vacancyor a periodor periodsof absence,buta personappointedto act duringa
vacancycannotcontinueto act for morethan 12 months.

Subclause(2) providesfor theMinisterto appointa personto act asa Boardmember
duringa vacancyin anoffice of member,or a specifiedperiodof absence,but a person
appointedto actduringa vacancycannotcontinueto actfor morethan 12 months.

Clause72 - Disclosureof interests

Thisclauseprovidesfor thedeclarationby membersof anydirector indirect pecuniary
interestin mattersbeingconsideredby theBoard. Themembermustdisclosethe
natureof hisor herinterestat a meetingoftheBoardassoonasthe memberis aware
that thematterhasa connectionwith his or her pecuniaryaffairs. Such a disclosurpis
to berecordedin theminutesof themeeting.

Subclause(2) preventsamemberof a committeewho makesa disclosureof pecuniary
interestfrom being presentat, or participatingin thedeliberationsof theBoardon the
matter.

A full-time membermust providetheMinister with written noticeof all director
indirectpecuniaryinterestsa memberhasin anybusinessactivities.

Clause73 - Resignation

Membersmayresignfrom theBoardby notifying theGovernor-Generalin writing.

Clause74-Termination of appointment

Thisclauseprovidesfor theterminationofthe appointmentof a Boardmember.

Theclausesetsoutthegroundswhich will invokeautomaticterminationof the
appointmentof a member. The clausealsoprovidesfor terminationofthe
appointmentof a memberat the discretionofthe Governor-Generalwherethemember
misbehaves,is incapacitatedor performsunsatisfactorily.

Subclause(6) enablestheGovernor-Generalto terminatetheappointmentof all or
someBoardmembersif the Minister is oftheopinion that the performanceof the
Boardhasbeenunsatisfactoryfor a significantperiod.

Clause75 - Other terms and conditions

Thisclauseprovidesfor anyothertermsandconditionsof office which havenotbeen
providedfor by theAct to bedeterminedby theMinister.
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Division 5-MeetingsoftheESRABoard

Clause76 - Meetingsof theESRABoard

Thisclauseestablishestheframeworkfor theconductofmeetingsoftheBoard.

TheChairpersonmustconvenesuchmeetingsasarenecessaryto efficiently carry out
theBoard’sresponsibilities.

Subclauses(2) and(3) setoutthequommfor meetings.

Subclauses(4) and(5) requiremeetingsto bepresidedoverby theChairperson,or a
memberelectedby the membersin theChairperson’sabsence.
This clausealso addressesadministrativeproceduresat meetings,includingthekeeping

of minutes.

Clause77 - Resolutionswithout meetings

This clauseprovidesfor resolutionsbeingpassedwithoutameetingif a sufficient
number of membersagreewith the resolution.

Theagreementmust bein accordancewith a methoddeterminedby the Board.

Division 6- ESRA ChiefExecutiveOfficer

Clause78 - ESRA Chief ExecutiveOfficer

This clauseprovidesthatthereis to beaChiefExecutiveOfficer of ESRA.

Clause79 - Duties of ESRAChiefExecutiveOfficer

The ChiefExecutiveOfficer is to conductthe affairsof ESRA.

The ChiefExecutiveOfficer mustact in accordancewith policiesdeterminedby the
Boardandany directionsgivenby theBoardin writing.

The ChiefExecutiveOfficer will havethepowerto determinea policy with respectto
a matterwheretheBoardhasnot madea determinationof policy in respectof the
matter. This poweris necessaryto enabletheChiefExecutiveOfficer to dealwith
situationsthatariseandmayrequireresolutionbetweenBoardmeetings.It would be
expectedthat in sucha situationthe ChiefExecutiveOfficer would drawanysuch
policy to theattentionof theBoard at theearliestopportunity.

Subclause(3) specifiesthat anything donein thenameof or on behalfo1 ESR.Aby
theChiefExecutiveOfficer is takento havebeendoneby ESRA.
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Clause80 - Appointment ofESRA Chief ExecutiveOfficer

Thisclauseprovidesfor theChiefExecutiveOfficer to beappointedby theMinisterby
written instrument.

ClauseS!- Full-time basis

This clause provides for the ChiefExecutiveOfficer to hold officeon a full-time basis.

Clause82 - Termof appointment

Thisclauseprovidesfor theperiodfor which theChief ExecutiveOfficerholdsoffice
to bespecifiedin the instrumentofappointment,andto not beformorethanfive
years.

Clause83 - Remunerationandallowances

Thisclauseprovidesfor theRemunerationTribunalto determinetheremunerationfor
theChiefExecutiveOfficer andfor the allowancestobeprescribed.

Clause84 - Outsideemployment

ThisclausepreventstheChiefExecutiveOfficer from engagingin outsideemployment
without thewritten approvalof theMinister.

Clause85 - Leaveofabsence

Thisclauseprovidesfor theRemunerationTribunalto determinerecreationleave
entitlementsfor theChiefExecutiveOfficer. TheMinister cangrantotherleaveon
suchtermsandconditionsasheor shedeterminesinwriting.

Clause86 - Acting ESRA ChiefExecutiveOfficer

ThisclauseenablestheMinisterto appointapersonto actas ChiefExecutiveOfficer
while the office isvacant, or the holder of theoffice is absent from duty or from
Australiaor is otherwiseunableto perform thedutiesof office. A personappointedto
act in thevacancymustnotact for morethan 12 months.

Clause87 - Disclosureof interests

ThisclauserequirestheChiefExecutiveOfficer to givenoticeto theMinister of all
direct or indirect pecuniaryintereststhatheor shehasinanybusinesses.

Clause88 - Resignation

ThisclauseenablestheChiefExecutiveOfficer to resignby notifj’ing theMinister in
writing of hisor her resignation.

Clause89 - Terminationof appointment

Thisclauseprovidesfor theterminationof theappointmentoftheChief Executive
Officer.
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Theclausesetsout thegroundswhich will invoke automaticterminationof the
appointmentof theChiefExecutiveOfficer. Theclausealsoprovidesfor termination
ofthe appointmentof theChiefExecutiveOfficer at thediscretionof theMinister
wheretheChiefExecutiveOfficer misbehaves,is incapacitatedor performs
unsatisfactorilyfor a significantperiodof time.

Clause90 - Other termsandconditions

Thisclauseprovidesfor anyothertermsandconditionsof theChief Executive
Officer’s officewhichhavenot beenprovidedfor in theAct to bedeterminedby the
Minister.

Division 7- Finances

Clause9! - Money payableto ESRA

Thisclausemakesmoneyappropriatedby theParliamentfor thepurposesofESRA
payableto ESRA. It alsoenablestheMinisterfor Financeto give directionsasto the
amountsand timesfor payment.

Clause92 - Estimates

ThisclauserequirestheESRABoard to overseethepreparationofestimatesof
expenditurefor eachfinancialyear arid to submitthem to theMinister. It alsorequires
moneypaid to ESRAto be spentonly in accordancewith theestimatesapprovedby
theMinister.

Theperiod from commencementof this provisionto 30 June1995 isto betakento be
a financialyearfor thepurposesof thisprovision.

Clause93 - Applicationof moneyheld by ESRA

This clauselimits thepurposesforwhich ESRAmoniescanbeused.

Clause94- Applicationof theAuditAct 1901 to ESRA

ThisclausemakesESRAa public authorityto whichDivision 3 of PartXI oftheAudit
Act 1901 applies. ThatDivision setsoutvariousobligationsin relationto financial
accountabilitythatapply to statutoryauthorities.

This clausealsospecifiescertainothermattersthat mustbe includedin ESRA’sannual
reports.

Clause95 - Investmentof money

Thisclauseenablesthe investmentof moneywhich is not immediatelyrequiredfor
expenditureby ESRA.
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Clause96 - Exemption from taxation

ThisclauseexemptsESRAfrom taxationundera Commonwealth,Stateor Territory
law. It also exemptsgoodsfor theuseofESRAfrom salestax andexciseduty.

Division 8- StaffofESRA

Clause97 - Staffof ESRA

This clauseprovidesthatESRA staff’ membersareto beappointedor employedunder
thePublic ServiceAct 1922with the ChiefExecutiveOfficer having all the powersof
a SecretaryunderthatAct in relationto thosestaff

Clause98 - Arrangementswith authoritiesof theCommonwealth

This clauseenablesESRAto makearrangementswitha CommonwealthDepartment
or authorityfor secondmentof staffto work for ESRAor secondmentof ESRA staff
to workfor theotheragency.

Clause99 - Consultants

This clauseenablesESRAto engageconsultantson termsand conditionsdetermined
by theBoard in writing.

Division 9- Delegation

Clause100 - Delegation

This clauseenablestheESRA ChiefExecutiveOfficer to delegate:

any or all of ESRA’s functionsandpowersto amemberof theESRAstaff~and

any or all of theCEO’s functionsandpowersto a memberof theESRAstaff

The moreimportantESRAfunctionsandpowersundertheAct havebeengiven to the
ESRABoard itself. Thereis no mechanismin theAct for thesepowersto be
delegated.

Division 10- Conimiltees

Cause101 - Committees

This clauseallows theESRABoardto establishcommitteesto assistin the
performanceof ESRAfunctions. Membersof suchcommitteeswill beappointedby
theBoard.

Subclause(3) enablestheBoardto givewritten directionsto acommitteeconcerning
thecarryingout of thecommittee’sfunctionsandproceduresto befollowed for
meetings.
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Division 11- CorporatePlans

Cause102 - CorporatePlan

This clauseprovidesthat theESRABoardmust prepare,andperiodicallyupdate,a

corporateplan for ESRArelatingto a periodof 3 to 5 years.
Thecorporateplanmustincludeafinancial plan,astatementof theobjectivesof
ESRAanda statementofthe strategiesandpoliciesproposedto achievethose
objectives.

ThecorporateplanmustbeprovidedtotheMinister, the first planbeingrequired
before 1 July 1995.

PART 4.7 - INVESTIGATIONS BY ESRA

Clause103 - Object of Part

Part4.7providesfor investigationby ESR.Aof certainmattersrelatingto the operation

of the casemanagementsyste~t.
Clause104 - Mattersto which this Part applies

This clausesetsout the matterswhich maybeinvestigatedby ESRA.

Thosemattersare:

CESactionsin referringpeopleto casemanagers;
theprovisionof casemanagementservicesby casemanagers;
contractedcasemanagerscontraveningtheirconditionsofaccreditation;
contractedcasemanagersbreachingthe conditionsof theirengagement;
contraventionsof codesofpracticeby casemanagers;
theCES contraveningtherequirementsofMinisterialdirectionsaboutassistance
tocasemanagers;
acontraventionof; or of a directionunder,theDepartmentalinformation
technologyscheme;
acontraventionof thecasemanagementdocumentrules;and
acontraventionof a dutyof non-disclosure,

Cause105 - Complaintsto ESRA

Thisdausemakesprovisionforwritten complaintsagainstentitiesto belodgedwith
ESRA.
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Clause106- Investigationsby ESRA

This clauseprovidesESRAwith discretionarypowerto investigateamatter,either
wherea written complaintis lodged,or of itsown accord.

Subclause(2) compelsESRA to investigatea matter at the requestof theMinister.

Clause107 - Preliminary enquiries

Thisclauseallows ESRAto makepreliminaryenquiriesof the respondentagainst
whom a complainthasbeenmade,to determinewhetherit haspowerto investigatethe
matteror to determinewhetherit shouldinvestigatethematter.

Clause10$ - Referenceof certainmattersto DepartmentalSecretaries

Thisclauseallows ESRAto transfera complaintto theEmploymentSecretaryor the
Social SecuritySecretaryif ESRAdecidesthat it doesnothavepowerto investigate
thecomplaintor decidesthat it shouldnot investigatethecomplaintandconsidersthat
themattercouldbemoreconvenientlydealtwithby that Secretary.

Cause109 - Conduct of investigations

This clausesetsout the manner in which investigationsshould be conductedby ESRA.

It includesprovisionsin relationto informing respondentsof investigations(unlessthe
investigationwould beprejudiced),the obtainingof information,andprovidinga party
to thecomplaintwith the opportunity to makesubmissionsprior to ESRAmaking an
adversefinding to the party.

Cause110 - Complainantandcertainotherpersonsto be told about decisions
not to investigate

This clauseprovidesthatwhereESRAdecidesnot to investigatea complaint,or notto
investigatea complaintfurther,ESRAmust inform the respondentandthecomplainant
assoonaspracticableafterthedecisionis made.

Clause111 - Referenceof mattersto theOmbudsman

Thisclauseenablescomplaintsto be referredto theCommonwealthOmbudsman.

If ESRAtransfersa complaintto theCommonwealthOmbudsman,it mustgive written
noticeto thecomplainantofthetransfer. Upontransfer,ESRA mustprovideany
informationor documentsthat relateto thecomplaint.
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Clause112- Referenceof mattersto the Trade PracticesCommission

This clauseenablescomplaintsto bereferredto the TradePracticesCommission.

IfESRAtransfersa complaintto theTradePracticesCornniission,it must givewritten
noticeto thecomplainantof thetransfer. Upontransfer,ESRAmustprovideany
informationor documentsthat relatetothe complaint.

WheretheTradePracticesCommissiondecidesto conductaninvestigationinto the
matter,it mustreportto ESRAon theconductoftheinvestigationandanyfindings it
makes.

Clause113 - Referenceof matters to Privacy Commissioner

This dauseenablescomplaintsto bereferredto thePrivacyCommissioner.

If ESR.A transfersa complaintto thePrivacyCommissioner,it must givewritten notice
to thecomplainantof thetransfer. Upontransfer,ESR.Amustprovideanyinformation
or documentsthatrelateto thecomplaint.

WherethePrivacyCommissionerdecidesto conductaninvestigationinto the matter,
it must reportto ESRA on theconductof theinvestigationandany findingsit makes.

Clause114 - Effectof investigationby Auditor-General

TheprovisionpreventsESRA from continuing aninvestigationwhereit becomes
apparentthatthematteris underinvestigationby theAuditor-General,until that
investigationhasbeencompletedor the Auditor-Generalconsents.

Clause115 - Reportson investigations

This clauseenablesESRA to reportto theMinister afterconcludinganinvestigation
andrequiresit to so reportwheretheinvestigationis at the instigationof theMinister.

Clause116 - Protectionfrom civil actions

Thisdauseprotectspersonsmakingacomplaintor providing statementsor documents
in connectionwith an investigationfrom civil proceedingsfor loss,damageor injury,
wherethey actedin goodfaith.

Clause117 - Publicregisterof information aboutinvestigations

Thisclauseprovidesfor apublic registerof investigationstobemaintainedandsets
outthenatureofthe informationto beincludedin theregister. Thereasonfor the
public registeris to give participantstheopportunityto checkthe registerbeforethey
indicatea preferencefor a casemanager.
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PART 4.8 - MONiTORING OF COMPLIANCE

Clause118 - Appointment of inspectors

This dauseenablestheChiefExecutiveOfficer to appointESRAstaffasinspectors.

Clause119 - Identity cardsfor inspectors

This dauserequiresthe issueof identity cardsto inspectors.

Clause120 - Returnof identity cardsissuedto inspectors

This dausecreatesan offencefor an inspectorfailing to returnhis or her identity card,
withoutreasonableexcuse,uponceasingto beaninspector. Themaximumpenaltyis
afine of 1 penaltyunit, currently$100.

Clause121 - Searchesto monitor compliance

This dauseenablesinspectorsto searchpremisesfor thepurposesof monitoring
complianceby casemanagerswith theconditionsoftheir accreditationandthe
agreementsunderwhich theyareengaged.

Thepremisesconcernedmust either be the premisesat which casemanagement
servicesareprovidedor premisesatwhichrecordsrelatingto thoseservicesarekept.
Residentialpremisescannotbe searchedwithout theconsentofthe occupier.

Clause122 - Offence-related searchesand seizures

This clauseenablesaninspectorto conducta searchof premisesfor thepurposesof

obtainingevidenceofthecommissionof certainoff’ences.
Theoffencesconcernedrelateto falseor misleadingstatementsmadein connection
with claims for payments,thecasemanagementdocumentrules andcertainoffences
under the CrünesAceJ9Ol.

Theinspectormayonlyconducta searchwith theconsentofthe occupierofthe
premisesor underasearchwaifant issuedby aMagistrate.

Subdauses(3), (4) and (5) provide the framework for the issuingof warrantsfor
conducting searches.

Subdauses(6), (7) and (8) dealwith theseizureand retentionof itemsfoundduring
thecourseof asearch.

Clause123 - Information-gatheringpowers- searchesof premises

This clauseallows an inspector,on searchingpremises,to require apersonto answer
questionsputby theinspectorandproduceanydocumentsrequestedby the inspector.
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Thesepowerscan only be exercisedfor limited purposesrelatingto ascertaining
compliancewith conditionsof accreditation,theagreementrelatingto theengagement
of the casemanager andcertainoffencesunder the Act.

The inspectormustfirst showthepersonhis or her identity card.

Subclause(4) makesit anoffencefor apersonto refuseor fail to provideinformation
or documentationasrequestedby theinspector. The maximumpenaltyis 30 penalty
units,currently$3000.

However,subclause(5) excusesapersonfrom providingtheinformationor
documentationwherehe or shemight incriminatehimselfor herseLfbj sodoing.

Clause124 - Retention of documents

This clauseprovidesthat wherean inspectorremovesadocumentfrom premises,
seizesadocumentor hasa documentproduced,the inspectormay retainthe document
for suchperiodas is necessaryandreasonableto ascertainwhethercertainmatters,set
out in this clause,havebeencompliedwith.

PART4.9 - ESRA’SGENERAL INFORMATION GATHERING POWERS

Clause125 - Powerto obtain information and documents

This clausegivesESRAthepowerto obtaininformationanddocumentsrelating to
certaindesignatedmatterslistedin subclause(4). The poweris exercisedby servinga
written noticeon a person.

Subdauses(2) and(3) setout certainmattersthatmust beincludedin thenotice.

Clause126 - Copyingdocuments- reasonablecompensation

This clausegivesa personaright to bepaid reasonablecompensationfor thecostof
providing copiesof documentsto ESRAasrequiredby paragraph125(2)(c).

Clause127 - Failureto complywith section125 notice

This clausecreatesan offencewhere a person without reasonableexcuse,intentionally
or recklesslyfails to provide informationor documentationafterbeinggivena written
notice. The maximumpenaltyis 6 monthsimprisonment.

Subclause(2) excusesa personfrom providingthe informationor documentation
whereheor shemight incriminatehimselfor herselfby so doing.
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Clause128 - Giving falseor misleading informationorevidence

This clause createsanoffencefor apersonto intentionallyor recldesslyprovidefalse
or misleadinginformationor evidencewhencomplyingwithawritten noticeunder
clause125.

Themaximumpenaltyis 12 monthsimprisonment.

Clause129 - Provision of falseor misleadingdocuments

This clausecreatesanoffencefor apersonto knowingly produce documentswhich are
falseormisleadingin materialparticular,whencomplyingwithawritten noticeunder
clause125.

Themaximumpenaltyis 12 monthsimprisonment.

Theoffencedoesnot applywherethepersonproducingthe falseor misleading
documentattachesastatementstatingthatthedocumentis falseor misleadingin a
materialparticularandreferringto thematerialparticular in which it is wrong.

Clause130 - Copiesof documents

This clauseenablesESRA to inspect and make and retain copiesof documents
producedunder this Part andretainpossessionof copiesof documentsproduced in
accordancewith paragraphl25(2)(c).

Clause13! - ESRAmay retain documents

This dauseenablesESRAto retainadocumentproducedunderthisPartfor aslongas
is necessaryfor thepurposesof theAct. Thepersonwhowouldotherwisebeentitled
to thedocumentis to besuppliedwith a certifiedcopyof thedocument.

A personis entitledto accessto inspectandmakecopiesof documentsretainedby
ESRA.

PART 4.10- REVIEWOF DECISIONS RELATINGTO REFERRALS TO
CASE MANAGERS AND DECISiONS RELATING TO CASE

MANAGEMENT ACTIVITY AGREEMENTS

This Partincludesamechanismin theAct for reviewby theSocialSecurityAppeals
Tribunal,andthen theAdministrativeAppealsTribunal, of CESdecisionsto refer
personsto casemanagersunderPart4.3andCaseManagementActivity Agreement
decisionsof theEmploymentSecretaryunderPart44.
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Division I - &ehtninary

Clause132 - Definition

This clauseprovidesadefinition ofthe term ‘reviewabledecisionfor thepurposesof
thisPart. It is definedto meanadecisionofthe CES or the EmploymentSecretary
underPart4.3 or Part4.4.

Clause133- Authorisedreview officers

This dauseenablestheEmploymentSecretaryto authoriseanofficer of the
Departmentto performduties to reviewdecisionsrelatingto referralsto case
managersanddecisionsrelatingto casemanagementactivity agreementsunderthis
Part. Suchauthorisationsmustbein writing.

Personsauthorisedunderthis clausewill beknownas authorisedreview officers.

Division 2- Internal review

Clause134- EmploymentSecretarymay reviewdecisions

This clauseenablesreviewof reviewabledecisionswheretheEmploymentSecretaryis
satisfiedthereis sufficient reasonto reviewthe decision.

Applicationsmadeto theSocial SecurityAppealsTribunalor theAdministrative
AppealsTribunalfor areviewof adecisiondo not preventtheEmploymentSecretary
reviewingthat decision.

In reviewinga decisiontheEmploymentSecretarymayaffirm orvary thedecision,or
setasidethedecisionand substitutea newdecision.

Subdauses(4) and(5)require theEmploymentSecretaryto notif~’theNational
Convenorof theSocial SecurityAppealsTribunalandtheRegistrarof the
AdministrativeAppealsTribunal,asthe casemaybe,ofthe reviewdecision,if at that
timean applicationhadbeenmadeto the relevanttribunal for a reviewofthe original
decision.

Subclause(6) enablestheEmploymentSecretaryto deemparticulareventsto have
occurred for the purpose of this Act.

Clause135- Application for review

Thisclauseprovidesfor internalreviewof decisionsmadeunderthisAct. This review

clausedoesnot applyto decisionsmadeby theEmploymentSecretarypersonally.
TheEmploymentSecretaryor anauthorisedreview officermayconductreviewsunder
thisprovision.
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Subclause(4) providesfor aninternalreviewto beconductedprior to the Social
SecurityAppealsTribunal conductingareviewof adecisionby deeminganapplication
madeto theTribunal,wherea personcouldhaveappliedto theEmploymentSecretary
butdid notdo so, to havebeenmadeto theEmploymentSecretary.

Clause136 - Employment Secretary’spowerswhere application for review is
made

Wherean applicationfor reviewor a decisionis madeto theEmploymentSecretary,
theEmploymentSecretaryor anauthorisedreviewofficer mustreviewthedecision
andeither:

(a) affirm thedecision;
(b) vary thedecision;or
(c) set thedecisionasideandsubstitutea newdecision.

Theapplicantmust benotified inwriting ofthedecisionby thepersonconductingthe
review.

Subclause(3) enablestheEmploymentSecretaryto deemparticulareventsto have
occurredfor the purposeof thisAct.

Clause137- Notification of furtherrights of review

A notificationof a decisionundersection136 mustincludea statementof thereasons
for the decision,theapplicant’sright to applyfor reviewto the SocialSecurityAppeals
Tribunal,and theapplicant’srightsto apply for a reviewof the Social SecurityAppeals
Tribunaldecisionto theAdministrativeAppealsTribunal.

Division 3- Reviewby theSocialSecurityAppealsTribunal andtheAdministrative
AppealsTribunal

Clause138- Objectof Division

Thisclausesetsout theobjectofthis Division, which isto enableapersonaffectedby
a reviewabledecisionto havethedecisionreviewedby theSocial SecurityAppeals
Tribunaland,if necessary,theAdministrativeAppealsTribunal.

Clause139 - Applicationof Parts6.2, 6.3and 6.4of theSocialSecurityAct 1991

Parts6.2, 6.3 and6.4 of theSocialSecurityAct 1991 provide for review by the Social
SecurityAppealsTribunalandtheAdministrativeAppealsTribunalof decisionsunder
theSocialSecurityAct 1991. Thisclauseprovidesthat thosePartsapply in relation to
reviewabledecisionsanddecisionson internal review in a correspondingwayto the
way inwhich theyapply to decisionsof officersundertheSocialSecurityAct 1991
anddecisionson internal reviewunderthatAct.

This provisionalsoprovidesthattherelevantprovisionsof theSocialSecurityAct
1991 applysubjectto suchmodificationsasarespecifiedin the regulations.
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Although this provisionis strictlya HenryVIII clause,it isjustifiablebecauseof the
strictly circumscribedpurposesforwhich it canbeused. Thosepurposesaresetout in
the objects in clause138,andareeffectivelylimited to ensuringthat appropriate
reviewrightsapply.

The regulationswould be usedto makeminor technicalmodificationsto the
applicationoftheSocialSecurityAct 1991provisions,for exampleby:

- deemingcertainreferencesto the Social Security Secretaryto be referencesto
the Employment Secretary;

- deemingcertainreferencesto anauthorisedreview officer within the meaningof
the SocialSecurityAct 1991 to be referencesto an authorised review officer
within the meaningof theEmploymentServicesAct; arid

- deemingcertainreferencesto a Job SearchActivity Agreementor a Newstart
Activity Agreementto be referencesto a CaseManagement Agreement.

PART 4.11- REVIEWOPESRA DECiSIONS

ThisPartprovides for administrative review ofcertainESRA decisions.

Clause140 - Reviewabledecisions

This clausedefinestheterm “reviewabledecision” for the purposesof thisPart.
Decisionsmadeby ESRAunderthe accreditationscheme,undera conditionof
accreditationor relating tothe disqualificationof entitiesfrombeingaccreditedare
reviewableunderthispart.

Cause141 - Reconsiderationof reviewabledecisions

Thisclausegivesan entity affected by a reviewable decisiona right to requestESRA
to reconsiderthe decision. The clausealsosetsout various procedural matters in
relationto sucha requestandthe reconsideration.

Clause142 - Reviewof decisionsby the AdministrativeAppealsTribunal

Thisclauseprovidesfor applications to be made to the Administrative Appeals
Tribunalfor reviewof decisionsthathavebeenconfirmedor variedupon
reconsiderationby ESRA.

Clause143- Modification of theAdministrativeAppealsTribunalAct1975

This dauseclarifiestheapplicationof section29 andsection41 oftheAdministrative

AppealsTribunalAct1975to reviewabledecisionsunderthisAct.
The modification to section29 ensuresthat a person has28 daysto applyfor review
wheretherehasbeenadeemedconfirmationof thedecisionbecauseofdelay.
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Themodificationto section41 ensuresthata personcanapply to theAAT to staya
decision after making a requestfor reconsideration.

Clause144 - Statementsto accompanynotification of reviewable decisions

This clauserequires a person,whenbeing notified ofa decisionwhich isa reviewable
decision,tobe notified of his or her rights ofreview.

PART 4.12- RECOVERY OF OVERPAYMENTS ETC.

ThisPartenablestherecoveryof casemanagementdebtsfrom contractedcase
managers.

Clause145 - Casemanagementdebts

Thisclausedefinescasemanagementdebtsfor thepurposesofthisPart. Theyare:

overpaymentsto contractedcasemanagersandformercontractedcase
managers;and
amountsliable to berepaidtoESRAbecauseof a contraventionofacondition
ofpayment.

Clause146 - Casemanagementdebts aredebtsdue to ESRA

This clauseprovidesfor casemanagementdebtsto be debtsdueto ESRA.

Clause147 - Recoveryby legal proceedings

ThisclauseenablesESRAto recovera casemanagementdebtby courtproceedings.

Clause143 - Recoveryby set-off

This clauseenablesESRAto recovera casemanagementdebtby deductingthedebt
from otheramountspayableto thecontractedcasemanagerfrom timeto time(eg.
other casemanagementfees).

Clause149 - ESRA may collect money from a person who owesmoney to an
entity

Where an entity hasa casemanagementdebt, this sectionprovides for recoveryof the
debtby ESRAcollecting moneyfrom a personwho owesmoneyto thatentity.

The clausesetsoutvariousproceduresthat mustbefollowed to recoverthe debtin
this way.
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PART 4.13- ffiJVNCTIONS

Clause150 - Injunctions granted on the application of ESRA

Subclause(I) provides for thegranting of restraining injunctions by the FederalCourt
of Australia where an entityhas,is, orproposesto contravene any provisionsof this
Act.

Subclause(2) provides for theFederalCourtof Australiato grantaninjunction
requiring a personto do an actor thing, whereanentitywill contravene thisAct by
refusingor failing to do anactor thing.

Clause151 - Interim injunctions

This clauseprovides for interiminjunctions to be granted, but without requiring any
undertakingsasto damagesby theapplicantfor the injunction.

Clause152 - Dischargeetc. of injunctions

This clauseprovides for the courtto dischargeor vary an injunction grantedunderthis

Part.
Clause153 - Certain limits on granting injunctions not to apply

This clauseprevents certain limits which normally apply to the granting ofrestraining
or performanceinjunctions from applying to injunctions underthisPart.

Cause154 - Other powers of the court unaffected

This clauseprovides that thepowersconferredon the court in thisPartdo not affect
any otherpowersof theCourt.

PART 4.14- PROSECUTIONS

Clause155 - Prosecutionsof corporations

This dauseis a standardprovision relating to theprosecutionof corporations. It sets
out specific rules to assistin establishingthe stateof mind of the corporation andto
presumeconduct of directors, employeesandagentsofthe corporationto be the
corporation’s conduct in certain circumstances.

Clause156 - Prosecutionsof personsother than corporations

This clauserelatesto the prosecution ofpersonsother thancorporations. It setsout
specificrules to presumethe conduct andstateof mind of employeesand agentsof a
personto bethe conduct and stateof the mind ofthat person in certaincircumstances.
Thisprovision is necessarybecauseofthe range ofunincorporated entities which will
be ableto becomecontracted casemanagersunder the Act.
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PART 4.15- SERVICE OF DOCUMENTS

Sections28A and29 of theActsInterpretationAct 1901 set outstandardrulesfor
giving noticesandservingdocumentsunderCommonwealthlegislation. It is intended
that thesestandardrules applyto all notificationsto bemade,or noticesor documents
thataresentunderthis Act (howeverthe provisionsof this Act describesuch
notificationsor notices). However,two specific rulesareincludedto dealwith the
situationthatpartnershipsandunincorporatedassociationsmaybecomecontracted
casemanagers.Theserulesprovideasimplemechanismfor giving documentsto those
bodies.

Clause157 - Giving of documentsto partnerships

Thisclauseprovidesthat for thepurposeofthis Chapter,adocumentgiven to a
partnerofa partnershipinaccordancewithsection28A of theActsInterpretationAct
3901 is to betakenashavingbeengiven to thepartnership.

Clause158 - Giving of documents to unincorporated associations

Thisclauseprovidesthat for thepurposesofthis Chapter,a documentgiven to a
memberof theexecutivecommitteeof anunincorporatedassociationin accordance
with section28A of theActsInterpretationAct 190? is to betakenashavingbeen
given to theunincorporatedassociation.

CHAPTER 5- REGULATIONS

Clause159 - Regulations

This clauseprovidesfor themaking of regulationsby theGovernor-Generalfor the
purposeof thisAct.

Specificprovisionis includedto enabletheregulationsto providefor write off and
waiverof debts,andfor creatingoffencesagainsttheregulationswith amaximum
penaltyof 10 penaltyunits,currently$1000.
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