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EMPLOYMENT SERVICES BILL 1994

(Amendmentsandclausesto bemovedon behc4foftheGovernment)

OUTLINE

TheEmploymentServicesBill 1994wasintroduced in the Houseof Representatives
on 30 June 1994. TheBill establishestheCommonwealthEmploymentService(CBS)
and Employment AssistanceAustralia (BAA). TheBill setsup andregulatesthe case
managementsystemand establishesthe Emp!oyment ServicesRegulatory Authority
(ESRA)asanindependentstatutoryauthority responsiblefor regulating the case
managementsystem.

PURPOSEOFTRE AMENDMENTS

The proposed amendmentsgenerallyrelate to the following:

the relationshipbetweenthe operationof thecasemanagementsystemunder
theEmploymentServicesAct andthe related provisionsof the SocialSecurity
Act 1991;
simplification of the provisions relatingtothe reviewof decisionsby the Social
Security AppealsTribunal under the EmploymentServicesAct;
more accurately defining the classesofpersonswho may be participants in the
casemanagementsystem;
managementof documentationin the casemanagementsystem;
restrictingthe powersof searchby ESRAinspectors;
theacceptanceof certain recommendationsrelating to the Bill made by the
HouseofRepresentativesStandingCommitteeon Legal and Constitutional
Aff~
other technicallegal and draftingissues.

FINANCIAL IMPACT

There is no financial impact arising from the GovernmentAmendments.
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NOTESON CLAUSES

Amendmentnumbers1 to 3 are proposedtoclarify the role andcompositionofCES
Area CommitteesTheyfollow respondtoRecommendation6ofthe advisoryreport

on theEmploymentServicesBills by theHouseofRepresentativesStanding
Committeeon LegalandConstitutionalAffairs.

AmendmentNumber1

Thisamendmentwould substitutea newclause11 and add a newclauseI 1A. New
clause11 would enabletheMinisterto establisha nationalcommittee. Newclause
I lA would providethatthefunctionof the nationalcommitteeis to advisetheCBS on
theoperationsoftheCommonwealthEmploymentServicein Australia.

AmendmentNumberI

Thisamendmentwould providethattheprovisionsoftheexisting clause12 would
only applyto appointmentsto thenationalcommittee.

AmendmentNumber3

Clauses1 2A, I 2B and I2C areproposedtobeaddedtoprovidefor theestablishment,
functionsandcompositionofareacommittees.

Clause12A wouldprovidethattheNationalDirectorof theCES may establisharea
committees.

Clause12Bwould providethatthefunctionof anareacommitteeis to advisethe
NationalDirectorin relationto the followingmatters:

thecreationofemploymentopportunitiesandtrainingopportunities
increasingthe responsivenessoftheCESto regionallabourmarkets
linking DEBT programswith regionaldevelopment

Clausel2C would providethat theNationalDirectorof theCBS may formulate
guidelinesontheestablishmentof areacommitteesincluding,butnot limited to, the
appointmentofmembersandtheresignationandterminationof appointmentof
members. SubclauseI 2C(2)would requiretheNationalDirectortoconsidercertain
sectoralinterestsin formulatingguidelinesontheestablishmentof areacommittees.

AmendmentNumber4

Determinationsaboutparticipants- general

Underthepresentlyproposedsubclause(I) theMinister may issuea determination
whichspecifiesthat personsregisteredwith theCESas beingunemployedwill become
participantsin the casemanagementsystem. Thedeterminationwouldbea
disallowableinstrument.



4

To moreproperlyallow for therangeof personsthat may beeligible for case
managementservices,a newclause21(1)would besubstitutedtoprovidethat persons
included ina classofpersonsbeingprovidedwith unemploymentbenefitsby the
Commonwealthmaybecomeparticipantsin the casemanagementsystem The
provisionwould moreappropriatelyreflecttheConstitutionalbasisof the Bill andthe
Governmentsintendedrangeof personsthat maybe eligiblefor casemanagement(eg
somepeoplein subsidisedemploymentor onwork experienceprojects).

Determinationsaboutpartic4xints- special

A newsubclause21(1A)would providefor specialcircumstancesfor theEmployment
Secretaryto determinethat specifiedpersons,who would otherwisenotbe eligiblefor
participationin thecasemanagementsystem,to becomeparticipantsin the case
managementsystem.

AmendmentNumberS

A new subclause21(4) wouldprovide for theEmploymentSecretaryto delegateall or
any of his or herpowersto determinethat specifiedpersons,who would otherwisenot
beeligiblefor participationin thecasemanagementsystem,to becomeparticipantsin
thecasemanagementsystem.

AmendmentNumber6

Consequencesoffailure to attendinterview

Sections546C and630CoftheSocialSecurityAct 1991providea mechanismto
requirea personto attend,contactor give informationto theCBS or theDepartment
of SocialSecurity. Non-compliancewith sucha requirementcanresultin a deferment
period applyingto theperson’sjob searchornewstartallowance.

A newclause24 would besubstitutedtoprovide for recentamendmentsto theSocial
SecurityAct 1991whichresultedina renumberingoftheseprovisions.

AmendmentNumber7

Thisminortechnicalamendmentwouldprovidefor clause25(5) to apply to decisions
madeunderthat clause.
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Amendmentnumbers8 & 9 are proposedtoclarify provistonsrelatingto the
terminationofreferral to a casemanagerandwouldprovidefor the rulesrelatingto
secondandsubsequentreferralsto be similar tothoserelatingtoan initial referral

underclauses23, 24 and25

AmendmentNumberS

Terminationofreferrals

Clause26would be omittedandthefollowingclausessubstitutedtoprovide for
improvedarrangementsfor dealingwith secondandsubsequentreferralsto case
managersandto allow for circumstanceswhena personmaynotbeableto bereadily
referredto a newcasemanager.

Clause26(1)& (2) wouldprovidefor theCBSto terminatethe referralof a participant
to a casemanager.It is proposedfor this togenerallyoccurwhentheprovisionof
casemanagementservicesby acasemanagerto aparticipanthaseffectivelyceased,
e.g.that casemanagergoesoutof businessor therelationshipbetweenthe case
managerandtheparticipantbreaksdown.

Clause26 (3) would requiretheCBSto givetheparticipantnoticein writing of a
decisionto terminatethe referral.

Clause26(4) would require,if the CES is of the opinionthatthe participantcouldbe
referredto anothercasemanagerwithin 24 days,thenoticeofterminationof referral
to stateeither, thattheCESproposesto refertheparticipanttoanothercasemanager,
thattheparticipantmaynominatea preferredcasemanagerfrom a numberof case
managers,or thatthepersonmustattendan interviewwith theCES.

Clause26(5)proposesthat, if thereis a significantwaiting list ofparticipantsrequiring
referralat thetimeofterminationof theoriginal referral,and theCES is of the view
that theparticipantcould notbereferredto anothercasemanagerwithin 24 days,the
noticeof terntinationof referralmustcontaina statementto that effect. If at a later
time theparticipantcanbereferredwithin 24 days,theCBSmust issueanoticetothe
effecteither, thattheCESproposesto refertheparticipantto anothercasemanager,
that theparticipantmay nominatea preferredcasemanagerfrom a numberof case
managers,or that thepersonmustattendaninterviewwith theCBS.

Clause26(6) would allow theCBSto makea fUrther requestif apersondoesnot take

partin an interviewaspreviously requested.

Clause26A - Consequencesoffailure to attendinterview

Sections546Cand630Cof theSocialSecurityAct 1991 providea mechanismto
requirea personto attend,contactor giveinformationto theCES or theDepartment
ofSocial Security. Non-compliancewith sucha requirementmay resultina deferment
periodapplyingtotheperson’sjob searchor newstartallowance.
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Thisclausewouldprovidefor thesemechanismsundertheSocialSecurityAct 1991 to
apply in relationto asimilar failureto complywith a requestunderclause26 of this
Bill. Note that subsections 546C(3) and630C(3)of the Social Security Act 1991
which make the allowance payableif the Secretaryis satisfiedthat thepersonhad a
reasonable excuse for not complying will also apply to a requirementunderclause
26(4)(b), 26(5)(b)(ii) and 26(6) of this Bill.

The proposed provision is similar in effect to clause 24.

Clause 2611- Referralto newcasemanager- no interview

Thisclausewould setout requirementsfor the referralto a new casemanagerwhen
the CBSdoesnotproposeto interviewtheparticipantbuthasgiven the participanta
noticeundereitherparagraphs26(4)(a)or (5)(b) (i.e. noticeofproposedreferralto a
newcasemanageror for theparticipantto nominatea newcasemanagerfrom alist
provided).

Wheretheperson is given a choice of case mangers, clause26B(2)would requirethe
person to nominate, in writing, a preferred casemanagerwithin 14 days.

Clause 26B(3) would requirethe CBSto decide to refer a person to a new case
managerwitlt 24 days afterthe notice undereitherparagraphs26(4)(a)or (5)(b) has
beengiven.

Clause2613(4)would prescribethemattersthat the CBS is totakeinto accountin
decidingto refera personto a newcasemanager,includingmatterswhich maybe
includedin adeterminationissuedby theMinister. TheCBSwould berequiredto give
thegreatestweightto thepreferredchoice of casemanager.Theprovisionis insimilar
termsto clause25(5) andthedisallowableinstrumentreferredto inclause26B(5) is
likely tobethesameinstrumentreferredto inclause25(6).

Clause26C - Referralto newcasemanager- interview

Thisclausewould apply tothesituationwheretheCBSwishesto interviewa person
beforedecidingto referthem to a newcasemanager.Its effectwould be similarin
operationto clause25 (whichdealswith referralto theoriginal casemanager
following an interview) in so far asthat clauserelatesto a personwho is, at thetimeof
interview, a participant in the case management system. The disallowable instrument
referredto in clause26C(6)would belikely to bethesameinstrumentreferredto in
clause25(6).

AmendmentNumber9

Clause28(1)would requireamendmentto takeaccountofnewclauses26B and26C.

AmendmentNumber 10

This amendmentwould clarifjr that thebasicmeaningof casemanagementservicesis
assistinga participant in the casemanagementsystemto obtain sustainable
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employmentand not simply to assist placementin any vacant position It follows from
a consideration of Recommendation2 of the advisoryreporton theEmployment
ServicesBills by theRouseof RepresentativesStandingCommitteeon Legaland
ConstitutionalAffairs.

AmendmentNumber11

A notewhichrefersto section34AA of the ActsInterpretationAct1901 would be
addedafter clause31(6)to makeit clearthat thedelegationof theEmployment
Secretary’spowersunderclause31 is to anyperson from time to time holding,
occupying or performing the duties of a specified office or position.

AmendmentNumberii

Newclause31(7) would beaddedto makeit clearthat a fhnctionconferredon acase
manager by this Act includes any power delegated to the case manager under clause
3 1(6).

AmendmentNumber13

An amendmentis proposedto clause32 to providethat casemanagementactivity
agreementsmay includetermsrelating to:

- thedevelopmentof self:employment;and
- thedevelopmentof; and/or participation in, group enterprisesor co-operative

enterprises.

Theproposedamendmentis partof theimplementationof announcementsin the
Working NationWhitePaperthat unemployedpersonswill be encouragedto
undertakea broaderrangeofactivitieswhile remainingeligible for SocialSecurity
payments.Thisprovision,and clauses32A and32B reflectproposedamendmentsto
theSocialSecurityAct 1991,recentlyintroducedinto Pariiamentandarerequired
becauseofthenexusbetweenCaseManagementActivity Agreementsandcontinued
eligibility for otherjob searchornewstartallowances.

AmendmentNumberst4, 15 and16

Theseproposedamendmentsresult fromtherecentdecisionofthe Uovermnent,in the
contextof theWorkingNationWhitePaper,to morepreciselyspecifythenatureof
workthat is toberegardedas suitablefor apersonto undertake.Theseprovisionsand
clause32C reflectproposedamendmentsto the Social SecurityAct 1991, recently
introducedinto Parliamentandarerequiredbecauseof the nexusbetweenCase
ManagementActivity Agreementsand continuingeligibility for eitherjob searchor
newstartallowancesundertheSocialSecurityAct 1991.

Theeffect oftheamendmenttoclause32(2) is that a personwho is eligible for the Job
Compactis requiredto acceptartyoffer of paidworkotherthanwork that is
unsuitable(clause32C describeswhatmaybe regardedasunsuitablework).
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AmendmentNumber17

A notewhich refersto section34AA of the ActsInterpretationAct /901 isproposed
to be addedafter clause32(8) to makeit clearthat thedelegationof theEmployment
Secretary’s powers under clause 31 isto anypersonfrom timeto timeholding,
occupyingor performingthedutiesof a specifiedoffice or position.

AmendmentNumber18

Clause32(8A)would beaddedto makeit clear that a ffinction conferred on a case
manager by this Act includes anypower delegated to the case manager under clause
32(8).

Anzerzthneni numbers 19 to 29 areproposed to ensuretheproperworkinga/the
provisionsoftheEmploymentServicesActwith thoseoftheSocialSecurityAct 1991
and thatthereareno gapsin entitlementor obligationsrequirementsundertheSocial

SecurityAct 1991resultingfromparticipation in thecasemanagementsystem.

AmendmentNumber19

Clause32(9A)would beaddedto providethat breaksof lessthan6 weeksin the
receiptofjob searchallowanceor lessthan 13 weeksin the receiptof newstart
allowanceare not tobe regardedasbreaksin thecontinuityof receiptofthose
allowancesfor thepurposeof determiningeligibility undertheJobCompact The
provision is comparable to provisions of the Social Security Act 1991 relating to
continuityof qualificationfor thepurposesofjob searchallowanceand newstart
allowance.

AmendmentNumber20

This amendmentwould add newclauses32A, 328 and32CandresultsfromWorking
NationWhite Paperannouncementsand proposedamendmentsto theSocialSecurity
Act 199)shortlyto be introducedinto thePariiament. Theamendmentis required
becauseofthenexusbetweenCaseManagementActivity Agreementsandcontinuing
eligibility for job searchor newstartallowances under the SocialSecurityAct1991.

CaseManagementActivityAgreements- se~f-employment

Clause32A - Theeffectof clause32Awould bethat thetermsof aCaseManagement
Activity Agreement(seeclause32(1)) mustnot requirea persontoundertakea
self-employmentdevelopmentactivity unlessa personhasbeenreceivingjob searchor
newstartallowanceforat leastsix monthsandtheEmploymentSecretaryis satisfied
theactivity will becommerciallyviableafter 12 monthsassistanceandit is likely to
providethepersonwith sustainablefall-timeemploymentthat will generatea level of
incomeof at leastthebasicallowancerate.
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Clause32A(2)would providethat apersonmustnotberequiredto undertakea
self-employmentdevelopmentactivity for morethan 12 monthsthat is:

- the sameor similarto an activity underapreviousactivity agreement;or
- requiredto beundertakenwithin sixmonthsof an activity undera previous

activity agreement.

Clause32A(3) wouldprovidethat theEmploymentSecretarymaydeterminein writing
that therearespecialcircumstancesthatjustil3i inclusionof thesameor a similarself-
employmentdevelopmentactivity aswas previouslyrequiredin a CaseManagement
Activity Agreement.

Clause32Awouldnot apply tothetermsof a CaseManagementActivity Agreement
otherthanthoserelating to:

- developmentof self-employment;or
- developmentof; and/orparticipationin, groupenterprisesor co-operative

enterprises.

CaseManagementActivityAgreements- groupenterprisesandco-operative
enterprises

Clause328 - Theeffectof clause328would be thatthe termsof a CaseManagement
Activity Agreement(seeclause32(1)) mustnot requirea personto undertakean
activity of developmentof a groupenterpriseor co-operativeenterpriseunlesshe or
shehasreceivedjob searchor newstartallowancecontinuouslyfor 6 monthspriorto
theactivity.

In addition, clause328(1)would requirethattheEmploymentSecretarymustbe
satisfiedthat theactivity will beviableafter 12 months,andlikely to providethe
personwith skills, training orwork experiencethat will assistthepersonto obtainpaid
employmentthat will providethepersonwith an incomeequalto theperson’s
maximumbasicrateofjob searchor newstartallowance.

Subclause32B(2)would requirethat apersoncanonlyundertakeasanactivity
participationina groupenterpriseor co-operativeenterpriseif he or shehasreceived
job searchor newstartallowancecontinuouslyfor 6 monthsprior to the activity. In
addition,the EmploymentSecretarymustbe satisfiedthat theactivity is likely to
providethepersonwith skills, trainingor workexperiencethatwill assistthe personto
obtainpaidemploymentthat will providethe personwith an incomeequalto the
person’smaximumbasicrateofjob searchor newstartallowance.

Clause32B(3)providesthemethodfor calculatingtheperson’smaximumbasicrate.

Clause32B(4)(a)and(b)would prohibit thepersonfrom undertakinganactivity any
developmentof; orparticipationin, agroup enterpriseorco-operativeenterpriseif he
or shewould undertaketheactivity formorethan 12 months,orhaspreviouslybeen
subjecttoundertakethesameor a similaractivity underthecurrent,or anyother
previousagreement.
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Subclause32B(4)(c)would prohibit thepersonfromundertakingasanactivity any
developmentof; or participationin, a groupenterpriseorco-operativeenterpriseif; in
the preceding6 months,heor shehas,underthecurrentoranyotherprevious
agreement,requiredto undertakeany otheractivity ofdevelopmentorparticipationin,
a groupenterpriseorco-operativeenterprise.

Clause328wouldnot apply to the termsofa CaseManagementActivity Agreement
otherthanthoserelatingto:

- development of seW-employment; or
- developmentof; and/or participationin, groupenterprisesorco-operative

enterprises.

Whenparticularpaidworkis unsuitable

Clause32C - Thisprovisionwould list the typesofpaidwork that theEmployment
Secretarymayregardasunsuitablefor thepurposesof clause32(2)(a)(whichdeals
with thetermsof a CaseManagementActivity Agreementrequiringa personeligible
for theJobCompactto acceptanoffer of paidwork otherthanworkwhich is
unsuitable).Thetypesof paidworkwhichmayberegardedasunsuitableare:

(a) thepersonlackstheparticularskills, experienceor qualificationsthatare needed
to perform thework; or

(b) thepersonhasan illness, disability or injury that wouldbe aggravatedby the
conditionsinwhich theworkwouldbe performed;or

(c) performingthework in theconditionsinwhich theworkwould beperformed
would constitutearisk to healthor safetyandwould contravenealaw of the
Commonwealth,a StateorTerritory relatingto occupationalhealthand safety;
or

(d) theworkwouldinvolvethepersonbeing self-employed;or
(e) theworkwouldbecoveredby anindustrialawardbut theemployerwouldonly

employthepersonif thepersonagreedtobecomea partyto anagreement
reducingor abolishingrightsthat theawardconfersonemployees;or

(f) theworkwould notbe coveredby an industrialawardandtheremunerationfor
theworkwould be lower thantheminimumapplicablerateof remunerationfor
comparablework that is coveredby an industrialaward;or

(g) commutingbetweentheperson’shomeandtheplaceof workwould be
unreasonablydifficult; or

(h) for anyotherreason,theworkis unsuitablefor the person.

The effectof clause32C(2)would bethat, for thepurposesof paragraph(l)(g),
commutingis not to betakenasunreasonablydifficult if

thesoleor principal reasonfor thedifficulty is that thejourneyto work doesnot
normallyexceed90 minutesinduration;or

in theopinionoftheEmploymentSecretary,a substantialnumberof peopleliving in
thesameareaasthepersonregularly commuteto workin similarcircumstances.
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AmendmentNumber21

A new clause33(2)is proposedtotakeaccountofthealteredprovisionsrelatingto
terminationof referralto a casemanagerunderclause26. Terminationof referral
underclause26will havetheeffect of cancellinganyCaseManagementActivity
Agreementthat isin force. A noteis alsoproposedto beaddedto drawattentionto
thecontinuingrequirementto satisfrthe activity testundertheSocialSecurityAct
199J.

AmendmentNumber22

Newsubclauses3 5(1), (2), (3), (3A) areproposedtoprovidefor continuouseligibility
for benefitsundertheSocialSecurityAct 1991 asa personentersinto a periodof case
management.

Amendment Number 23

A newsubclause35(4A)would be addedtoprovidefor whatmayberegardedas
“reasonablesteps”to complywith thetermsof a CaseManagementActivity
Agreement.A personwouldberegardednot to havetakenreasonablestepsto comply
if thereasonfor the flilure to comply wasamatterwithin the person’s control or was
reasonablyforeseeableby theperson.

TheproposedamendmentreflectsGovernmentdecisions,in thecontextof the
WorkingNationWhite Paper,to more clearly speci1~yobligationsofbenefitrecipients.
Theprovisionissimilar toproposedamendmentsto theSocialSecurityAct 1991 to be
introducedinto Parliamentshortly.

AmendmentNumbers 24,25,26 and 27

Thesetechnicalamendmentsareproposedtotakeaccountoftheterm“case
managementperiod”. Theeffectof the amendedprovisionswould bethesameasthe
currentprovisionsin thatthenamedsectionsof theSocialSecurityAct 1991 aretaken
to apply from thetime ofreferralof a person to a casemanager.

AmendmentNumber 28

A referenceto the definition of “casemanagementperiod” wouldbeincludedin clause

35(10).
AmendmentNumber29

A referenceto “participationperiod” wouldbeincluded inclause3 5(10).

AmendmentNumber30

Sections546Cand630CoftheSocialSecurityAct 1991provideamechanismto
requireapersonto attend,contactor give information to the CESor the Department
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of Social Security. Non-compliancewith sucha requirementcanresultin adeferment
periodapplying to the person’sjob searchor newstartallowance.

A newclause3 6(5) is proposedto be substitutedto providetbr recentamendmentsto
theSocialSecurityAct 1991 which resultedin a renumberingof theseprovisions.

AmendmentNumber31

Subclause37(1) isproposedto beamendedto providefor thedelegationof the
EmploymentSecretary’spowersundersections32A, 3213 and 32C.

Amendmentnumbers32, 33, 37 and38respondtoRecommendations12 and 13 of
theadvisoryreport on theEmploymentServicesBills by theHouseofRepresentatives
StandingCommitteeonLegalandConstitutionalAffairs. ft isproposedthatESRA

beable toformulaterulesofconductwhichwouldbecomeconditionsofaccreditation
for casemanagersin all cases. It is alsoproposedthat thenumbersofclientreferrals

to a casemanagermayalsobe includedasa conditionofaccreditation. Codesof
practiceto bedeclaredby ES’RAwouldbe ofan advisorycharacter.

Amendment Number 32

Subclause40(3), which providesfor a discretiontoincludecodesof practiceas

conditionsof accreditation,would beomitted.

AmendmentNumber 33

New clause41Awouldbeaddedto providethat rulesofconductformulatedunder
clause49Aareto be conditionsof accreditation of a casemanager(seeamendment
number37).

AmendmentNumber 34

Newclause43A providesthata conditionofaccreditationmayrelateto the
acceptanceof clientreferralsand,in particular,themaximum numberof referralsthat a
casemanageris requiredor permittedto accept.

Subclause43A(2)would providefor conditionsofaccreditationtodealwith the
maximumcasemanagementworkloadto beundertakenby individuals.
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Amendmentnumbers35 & 36 areproposedtoprovide that theESRABoardmay
accreditpersonsaseithergeneralor specialistcasemanagerswithout theneedfor
specialclassesto bespecifiedina disallowableinstrument, This isnotappropriate

giventheaccreditationschemeitselfis to besetoutin a disallowableinstrument
underclause39.

AmendmentNnmber 35

The referencein clause44(l) to “TheESRABoardmay, by written instrument..”,
would be replaced by “The accreditation schememay...”

AmendmentNumber 36

Clause44(3) (whichrequiresclassesofspecialisationto be setout in a separate
disallowableinstrument)would beomitted.

Amendment Number 31

Thisamendmentwould substituteanewDivision 2A of Part4.5dealingwith rulesof
conduct. Newclause49Awould providethat ESRAmay formulaterulesof conduct
relatingto theprovisionofcasemanagementservices.Suchrulesof conducthave
effect onlyfor thepurposesof clause41A, which would makethemconditionsof
accreditationin all cases(seeamendmentnumber33). An instrumentcontainingrules
ofconductformulatedby ESRAwouldbeadisallowableinstrumentfor thepurposes
ofsection46A ofthe Acts Interpretation Act 1901.

AmendmentNumber 38

This amendment would omit subclauses 50(2) and (3) and substitute a new subclause
50(2) to theeffectthat codesof practiceto beissuedby ESRAareto beadvisory in
character. Theamendmentwouldfollow from theproposedinclusionof provisions
under which rulesofconductareto beconditionsofaccreditationinall cases.

AmendmentNumber 39

Thisamendmentis proposedto makeit clearthat casemanagementdocumentsmay be
providedto a contractedcasemanagerprior to the actualprovisionofcase
managementservices.

AmendmentNumber 40

ThemattersaboutwhichESRAmay formulatecasemanagementdocumentrulesis

now proposedto bethe following:

(a) theprovisionof casemanagementdocumentsby theCommonwealthto case
managers;

(b) thecreationof casemanagementdocumentsby casemanagers;
(c) thehandling,copyingand storageofcasemanagementdocumentsby case

managers;
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(d) the amendmentof casemanagementdocuments;
(e) the returnof casemanagementdocumentsto theCommonwealth;
(0 the destruction of; or of copies of; casemanagementdocumentsheld by case

managers;
(g) theretentionof casemanagementdocumentsby casemanagers;
(h) thegiving ofinformation relatingto rulesaboutany of theabove-mentioned

matters,wherethe informationis providedtoa personwho is or hasbeen
referredto acasemanagerunderpart4 3.

Thelist of matterswhichmaybe thesubjectof the casemanagementdocumentrulesis
proposedto be expandedto provideformorecertaintyin their structureandcontent
andfor the giving of informationon the natureanduseof casemanagementdocuments
tothosepersonswho havebeenreferredto casemanagers.

A newsubclause53(3A)would requirethe CES obtainthe persons’consentprior to
providingcasemanagerswith documentscontaininginformationextractedfrom:

(a) a ‘sensitivepersonalrecord’ relatingto the person;or
(b) a person’scriminal record.

‘Sensitivepersonalrecord”wouldbedefinedby newclause53(8)to be insertedby
amendment33.

The person’sconsentmustbegiven ina form specifiedin the casemanagement
documentrules.

AmendmentNumber41

A newsubclause53(ÔA) wouldrequirethe casemanagementdocumentrulesto be
consistentwith thePrivacyAct 1988.

A newsubclause53(613)is proposedtoensurethat theESRABoardconsultswith the
PrivacyCommissionerprior to making determinationson casemanagementdocuments
andcasemanagementdocumentrulesundersubsections(2) and (3).

AmendmentNnmber42

Definition

A newsubclause53(8)would provideadefinitionof “sensitivepersonalrecord”
referredtoin thenewsubclause53(3A).

A “sensitivepersonalrecord”wouldbedefinedasa recordabouta personthat is made
by a medicalpractitioneror otherhealthworker (including for example,nurses,
occupationaltherapists,physiotherapists,radiographers,optometrists,and
counsellors),psychologistsandsocialworkersaridtherecordismadewhenthose
personsare actingin theirprofessionalcapacity.
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Amendment Number 43

Clause54(2)(a)is proposedto beamendedto makeit clearthatdocumentscanbe
providedto a casemanagerin anticipationof theprovisionof casemanagement
servicesto a person.

AmendmentNumber44

Clause117(3) proposesthat theregisterof investigationsunderPart4.7maintainedby
ESRAcontaina shortsummaryofthenatureof thecomplaint

ThenewsubclauseI 17(3A)wouldpreventthat summaryfromincludinginformation
whichwould enablethe identificationofan individual,without thewritten consentof
theindividualconcerned.

AmendmentNumber45

Clause121 relatesto searchesto monitorcomplianceby contractedcasemanagers
with their termsof accreditationandtheconditionsunderwhich theyareengaged.
Clause121(1) is proposedto beamendedto providethat searchesmayonly bemade

betweenthehoursof 9:00amand 5:00pmona businessday.

AmendmentNumber46

Clausel2l(2A) is proposedto beaddedto furtherprovidethat asearchmay only be
madewherean inspectorbelievesonreasonablegroundsthat:

(a) ESRAhasalreadymadereasonableeffortsto exerciseotherpowersand
thesehaveprovedinsufficient toachievethe purpose;or

(b) an attemptby ESRAtoexercisesuchpowerswould notbeeffective.

AmendmentNumber47

Clause121(6) is proposedto be addedto provideadefinitionof’tbusinessday”,which
excludesa Saturday,Sundayor PublicHoliday.

AmendmentNumber48

A minortechnicalamendmentis requiredto paragraph125(4)(e). Thereferenceto
Part4.8” shouldbeto Part4.7”.

AmendmentNumber49

Thisamendmentwould altertheheadingtoPart4 oftheBill to reflectdecisionsofthe
EmploymentSecretarytakenunderclause21 (whichprovidesfor thedetermination
that specialcircumstancesexistfora personto be declareda participantin thecase
managementsystem)tobethesubjectofadministrativereviewprovisionscontainedin
theBill.
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Amendment Number 50

Clause132 would beamendedto providefor administrativereviewof decisionsmade
under Part 4.2 of the Act. This ineffect would be to allow for reviewof
determinationsby the EmploymentSecretaryabout the inclusionof personsas
participantsin thecasemanagementsysteminspecialcircumstancespursuantto the
new clause 2l(IA).

AmendmentNumber 51

Automaticpaymentofjohsearchor newstartallowance~freviewofsection34 terms

decisionsought
Clause34 providesfor theEmploymentSecretaryto givethe personanoticethat the
personhasfailed to enterinto a CaseManagementActivity Agreement. Underclause
35(4)(a)a personis notqualifiedforajobsearchor newstartallowanceasa result of
failing to enterinto anAgreement.

ClauseI 35A is proposedto be addedto providefor theautomaticpaymentofjob
search or newstart allowance when a person applies for a review of a decision by the
EmploymentSecretaryto givea noticeunderclause34 becauseof theperson’sfailure
to agreeto the termsof an activity agreementproposedby a casemanager.The
provisions allowing for automatic payment reflect those of the SocialSecurityAct
1991 relating to similar decisions in respect ofjob searchandnewstartactivity
agreements.

Thecurrentclause139 incorporatesproposedrights ofreviewtothe SSATandthe
AA TundertheSocialSecurityAct 1991byreferenceto certainpartsofthatAct.

Amendments42, 43 and44areproposedto bemadetoallowfor substantive
provisionsrelatingtoreviewrights to be includedin theEmploymentServicesAct.

SomeprovisionsoftheSocialSecurityAct 1991wouldremainincorporatedby
referencewherethisismore convenient.

AmendmentNumber 52

Anewheading “Subdivisien A - Object of Division” would be added before

clause138
AmendmentNumber 53

Thereferencein clause138 to “This result is achievedby applyingrelevantprovisions
of the Social SecurityAct 1991.” would be omitted.

AmendmentNumber 54

Clause139would beomittedandthefollowing headingandclausesareadded:

SubdivisionB - Reviewby theSocial SecurityAppealsTribunal
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Clause139- Applicationfor Review

This clause would provide for a person whoseinterestsareaffectedby a decision
under clause 136 (which relatesto decisionsreviewedby theEmploymentSecretary),
to apply to the Social Security Appeals Tribunal (SSAT) for a review of that decision.

Clause139A - Applicationrequirementfor certainsection32 decisions

Clause 32 relatesto the terms of a Case Management Activity Agreement. The clause
proposes that an application to the SSATfor a reviewof adecisionrelatingto the
terms of a Case Management Activity Agreementmustexpresslystateit is an
application for review of that decision.

Clause139B - Automaticpaymentoffobsearchallowanceor newstartallowanceif
reviewofsection34 termsdecisionsought

Clause34 would providefor the Employment Secretary to give the person a notice
that the person has failed to enter into a CaseManagementActivity Agreement.
Under clause 35(4)(a) a person would no longer be qualified for ajob search or
newstartallowanceundertheSocialSecurityAct 1991 as a result of failing to enter
into an Agreement.

Clause139Bwould be addedto providefor theautomaticpaymentofjobsearchor
newstartallowance when a personappliesfor a reviewof a decision by the
Employment Secretaryto give a noticeunderclause34 because of the person’sfailure
to agreeto the terms of an activity agreement proposed by a casemanager.The
provisions allowing for automatic payment reflect thoseofthe Social Security Act
1991 relating to similar decisions in respectofjob searchand newstartactivity
agreements.

Clause139C- SocialSecurityAppealsTribunal reviewpowers

Thisclausewould providethat,whenthe SSATreviewsa decision,it mustaffirm,
vary or setaside the decision under review. If the SSAT setsasidea decisionit would
eithersubstitutea newdecisionor referthematterbackto theEmploymentSecretary
togetherwithdirectionsor recommendations.

Clause139C(2)wouldprovidethat theSSAT mayexerciseall thepowersconferred
by the Act on theCES or the EmploymentSecretary.

Underproposedclause139C(3),wheretheSSATsetsasidea decision,the SSATor
theEmploymentSecretary(asthecaserequires)may deema certaineventto have
occurredfor thepurposesoftheAct.

Thisclausewould notapply to decisionsunderclause32 to theextentthat theyrelate
to thetermsof a CaseManagementActivity Agreementthat is in force.



18

Clause139D - Social Security Appeals Tribunal revtew powers (CaseManagement
ActivityAgreementdecision)

It is proposedthat, if a personappliesto the SSATfor a reviewof a decision under
clause 32, to the extent that the decision relates to the terms of a Case Management
Activity Agreementthat isin force, theSSAT may only eitheraffirm thedecisionor
set the decisionasideand referthematterbackto theEmploymentSecretaryfor
reconsideration in accordance with any recommendations the SSATmay make

Clause 139E - Date of effect of Social Security Appeals Tribunal decisions

Clause 139E(1) would provide that, subject to subclauses(2) and(3), a decision of the

SSATcomesinto effectimmediatelyon themakingof the decision.

Clause139E(2)wouldprovidethat the SSATmay specif~’ a later date for the
operationofthedecision,

Clause139E(3)would providethat,wherethe SSATvariesor setsasidea decision
underreview,thedateof effectofthe SSAT’sdecisionisthedateonwhichthe
decision under review hasorhad effect. Clause139E(4)would allow for the SSATto
order that subciause (3) will not apply in particularcases.

This clause would not apply to adecisionunderclause32 to the extentthat the
decisionrelatestothe termsof aCaseManagementActivity Agreementthat is in
force.

Clause139F- DateofeffectofSocialSecurityAppealsTribunaldecision(Case
ManagementActivityAgreementdecision)

It is proposed that, if a person applies to the SSATfor a review of a decision under
clause 32, to the extentthat thedecisionrelatesto thetermsof a CaseManagement
Activity Agreementthat is in force, the SSATdecision comes into effect immediately
on the giving of the decision or such other later date as the SSATmay specif9.

Clause139(3 - Applicationrequirements

Thisproposedclausedealswith theapplicationrequirementsrelatingto reviewby the
SSAT. Applicationsmay bemadein writing to an office of the SSAT, the Department
ofEmployment,EducationandTrainingor theDepartmentof Social Security. Oral
applications may also be made to an office of the SSATand a written record must be
made by the person in the SSAToffice receiving the application, noting the date on
which the application wasmade.

It is proposed that an application may include a statementof reasons for seeking the
review.
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Clause13911- Variationofdecisionbeforereviewcompleted

It is proposed that, if a decision under review is varied, or setasideanda new decision
is substituted, beforethe SSAThasmade a determination,then the application for
review will be treatedasan applicationfor areviewof thedecisionasvariedor the
new decision as the casemay be. A person maytheneitherproceedwith the
applicationfor revieworwithdraw theapplicationundersection1274 of theSocial
SecurityAct 1991.

ClauseJ39J - PartiestoSocialSecurityAppealsTribunal review

Thisclauseproposesthat thepartiesto a reviewby the SSAT are the applicant, the
Employment Secretary and any other person made a party by order of the National
Convenor of the Social Security Appeals Tribunal following anapplicationin writing
requesting to be made a party.

Clause139K- Social Security Appeals Tribunal~s objectives

The SSAT, in carrying out its functionsundertheAct, wouldbe required to pursue the
objectiveof providinga mechanismfor reviewthatis fair, just, economical,informal
andquick. Theseobjectivesarethesamerequirementsthat the SSAThasunderthe
SocialSecurityAct 1991.

SubdivisionC - Additionalprovisionsrelatingtoreview of decisions

Clause139L - ApplicationofParts6.3and6.4oftheSocialSecurityAct1991

Subject to the changes describedbelow, it isproposedthat the provisions of Parts6.3
and 6,4 of the SocialSecurityAct 1991 (which deal with review of decisions) apply in
relation to the review of decisions by the SSATor the Administrative Appeals Tribunal
under the Employment Services Act as if they apply to the review of decisions under
the Social SecurityAct 199/.

The first change

References to the Social SecuritySecretary(otherthanthosein section1269ofthe
Social Security Act 1991)would be replaced by references to the Employment
Secretary. Section1269 of theSocialSecurityAct1991 relatesto the power of the
National ConvenoroftheSSATto requesttheSocial SecuritySecretaryto exercise
certaininformationgatheringpowersunderthat Act.

Thesecondchange

In relationto subsections1279(2)and(5) of theSocialSecurityAct 1991 (which
relateto inconsistencyof reviewprocedureswith theprovisionsof that Act), the
referencewould be changedto meanboththeSocial Security Act 1991 andthe
EmploymentServicesAct.
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In relation to subsection1283(4)oftheSocialSecurizyAct 1991 (which allows the
Social Security Secretary to deem an event to have occurred in relationto the review
of a decision by the Administrative Appeals Tribunal), the referencewould be changed
to meantheEmploymentServicesAct.

Thethird change

References to the Department of Social Security would be replaced by references to
the Department of Employment,Educationand Training.

The fourth change

Thereferencein subsection1264(2)oftheSocialSecurityAct 1991 to section 1260 of
that Act would be replaced by a reference to section 139J of the EmploymentServices
Act. This deals with the right to apply to the NationalConvertorof the SSATto be
made a party to a review.

The fifth change

Eachreferenceto section1246oftheSocialSecurityAct 1991 would be replacedby a
reference to section139Kof theEmploymentServicesAct. This deals with the
objectives of the SSAT.

The sixth change

Each reference to section1284 of the Social SecurityAct 1991 to an officer would be
replaced by a reference to theEmploymentSecretary.Thisdealswithvariationsetc.
ofdecisions.
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