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First Corporate Law Simplification Bill

OutlIne
1.1 This Bill simplifies theprovisionsin theCorporationsLaw on:

• sharebuy-backs

• proprietarycompanies

• companyregisters.

1.2 In eacharea,the Bill achievessignificantsimplificationof the
text of theLaw. It alsosimplifies thesubstanceof therules,
eliminating unnecessaryor redundantregulation.

1.3 This is the first Bill in theCorporationsLaw Simplification
Program.Backgroundon how theBill simplifies the Law is
providedatpage4.
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Financial Impact statement
2.1 TheBill will financiallybenefitbusinessby reducingthe

complexityof therulesandsimplifying theirexpression.It will
not haveanyimpactonGovernmentexpenditure.

2.2 Theamendmentsproposedin SchedulesI and2 of theBill
dealingwith sharebuy-backswill easetheregulatoryburden
oncompaniesundertakinga sharebuy-back. Unnecessaryand
costlyprocedureshavebeeneliminated,suchastheneedto 4
obtainauditorandotherexpertreports,or to obtainasolvency
declaration.Theruleswill bemoreclearlyexpressed.more
uniformandfewerin number.

2.3 Theamendmentsproposedin Schedules3 and4 concerning
proprietarycompanieswiU assistsmallbusinessoperators.
Companieswill beableto beestablishedmoreeasilyby
incorporatingwith only I memberandI director. Proprietary
companieswill no longerhaveto holdannualgeneral
meetings.Norwill smallproprietarycompanieshaveto
prepareannualaccounts,unlessrequiredto by theAustralian
SecuritiesCommission(the‘ASC’) ormembersholding5%of
theirshares.A guideto thepartsof theCorporationsLaw
relevantto smallbusinessis includedin theLaw to assistsmall
businessoperatorsin understandingandactingon theirlegal
rightsand obligations.

2.4 Theamendmentsrelatingto companyregistersproposedin
Schedules5,6and7 will benefitbusinessby:

• removingtheneedto retainSobsoleteorunnecessary
registers,and

• bringingtogetherandsimplifying theremainingrules

concerningcompanyregisters.
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Highlights

Sharebuy-backs

* Unnecessaryproceduresandhurdlesremoved

* Essentialsafeguardsprovidedfor shareholdersand
creditors

* One-stoptableto applyall provisionsrelevantto a
particularbuy-back

Proprietarycompanies

* Singledirectorcompaniesallowed

* Comprehensiveguideforsmall business

* Reducedaccountingandfinancialreporting

* Annualgeneralmeetingoptional

Companyregisters

* 5 companyregistersabolished

* Uniform rulesin oneplacefor registersof members,
optionholdersanddebentureholders

* Nounauthoriseduseofregistersforjunk mail

Plain Englishdrafting

* Easierto understandprovisionspresentedin improved
layout

* Provisionsorganisedthewayuserswant them

* Signpoststo relatedareasoftheLaw
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How the Law has been simplified

3.1 ThisBill simplifies theprovisionsof theCorporationsLaw
relatingto sharebuy-backs,proprietarycompaniesand 4
companyregisters,asthefirst stagein theCorporationsLaw
SimplificationProgram.

3.2 In simplifying these3 areasof theLaw, theBill will streamline
theLaw, achievegreaterconsistencyandremoveunnecessary
complexities.TheBill hasbeenpreparedafterextensive
consultationandtestingwith usersof theLaw. Proposalsfor
changewerepublishedin MarchandApril 1994. A draftBill
wasexposedforpublic commentin July 1994. ThedraftBill
wassubsequentlydiscussedatpublic seminarsheld in
September1994in mostcapitalcities.

Thesimplification program

3.3 TheGovernmentannouncedin 1993that it wouldundertakea
programto simplify theLaw. Theaim is to simplify policy and
clarify wordingsothatuserscanunderstandandacton their
rightsandobligationsundertheLaw. In October1993 the
AttorneyGeneralappointeda4-personTaskForceto haveday-
to-daycarriageof thesimplificationprogram. It comprisesan
experiencedcommerciallawyerfrom theprivatesector,an
expertin plain language,a seniorlegislativedrafteranda
seniorpolicy adviserfrom theAttorney-General’sDepartment.

3.4 TheTaskForceis assistedin its workby aConsultativeGroup
of privatesectorrepresentativesof theinvestorandbusiness
communities,includingofficersfrom largecompanies,
representativesof smallbusinessorganisationsandseniorlegal
andaccountingprofessionals.TheTaskForcemeetswith the
ConsultativeGroupaboutoncea monthto discussthe
program,to identify prioritiesandto seekthereactionofGroup
memberstodraft proposals,beforetheyarereleasedto the
public forcomment.

A Law that works I
3.5 A constantcomplaintaboutthecurrentLaw is thatcompanies

cannotusetheLaw efficiently becauseof its unnecessarily
complicatedrules. Sometimes,partsof theLaw which were
intendedto offer afacility to companiesareseldomused.

3.6 Thecurrentrulesonsharebuy-backsareagoodexample.They
run to over40 pagesandaresoelaborateanddemandingthat
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manycompaniesrefrainfrom carryingoutbuy-backsbecause
of thecostandtimeinvolved in understandingandcomplying
with therules.

3.7 A muchhigherdegreeof uniformity will beachievedin the
newbuy-backrules. Theyaresetout in thechronologicalorder
thatacompanymustfollow, sothat theLaw canbeused
almostasaproceduralmanual.Therelevantprovisionsare
identifiedin easy-to-followtables,whichcanbeusedas
indexesto therules.

3.5 The59 sectionsin thecurrentlaw will comedowntoll in the
simplified version.

A moreaccessibleLaw

3.9 TheLaw needstobemoreaccessible,particularlyto thosewho
arenot professionallyqualified in law oraccountancy.They
shouldbeableto havea graspof thegeneralprinciplesof the
Law andanappreciationof theirrightsandresponsibilities.

3.10 OnenotablesteptowardsmakingtheLaw moreaccessibleis
thesmallbusinessguidethat formspartof theproprietary
companiesamendments.It offersdirectorsandshareholders
anoverviewof thecentralrulesthataffect themin a way that is
readilyunderstandable.It is an introductionratherthana
statementof theLaw andit points readersto theoperative
sections.

3.11 Thosewhohavebeenaskedto commenton theguidehave
respondedfavourably.Theguidereflectsmanyof theiruseful
suggestionsto improveits scopeandclarity. Professional
advisersinvolved in this processhavesuggestedthat theguide
couldbeusedasabridgebetweenclient andadviser,especially
if it werealsopublishedseparately.It is intendedto publish
theguideseparately.

tighteningtheregulatoryburden

3.12 As well asmakingtheLaw moreaccessible,it is important to
ensurethatits contentis aseasyaspossibleto complywith.

3.13 Companyregistershavebeenanareawheretheregulatory
burdenhasbeentoo heavy.Thenewrulesstripaway
duplicationandabandontheneedeitherto collectorsupply
informationthat is withoutrealvalue. Ruleson registersare
broughttogetherandmademoreuniform.
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3.14 Theconcentrationon essentialmatterswill makeit easierfor

companiesto complywith theremainingrequirements.

Cateringfor small business

3.15 Numerousrequeststo considertheneedsofsmallbusinessled
theTaskForceto placesmallbusinessstructureshigh in its first
priorities. Thenewprovisionsrespondin positiveand
significantwaysto thenumerousrequestsfor changeto the
Law asit affectssmall companies. 4
• FinancialreportingrequirementsundertheLaw havebeen

reducedfor mostproprietarycompanies,butstrengthened
for companieswhich havea significanteconomicimpact.

• Proprietarycompaniesnowonly needonedirector,so
avoidingtheneedto askfamily membersorfriendsto
assumetheroleandresponsibilitiesofa directorwithout
havinganyrealinvolvementin thecompany’soperations.

• Annualgeneralmeetingsfor proprietarycompaniesare

optional.

Eliminationof irrelevantrequirements

3.16 TheTaskForceconsidered8 registerswhichcompaniesare
currentlyrequiredto keep. In future,companieswill be
requiredto keepregistersof:

• members

• optionholders

• debentureholders.

3.17 Theother5 registerscanbesafelyabandonedwithoutaffecting
therightsof shareholders,creditorsor othersbecausethe
informationwill beavailablefrom theASCandin somecases
theASX (AustralianStockExchangeLimited). TheASC
recordscontaintheessentialinformationin theseregisters,but
areeasierto consultandoffer moreimmediateaccess.

Plaindraftingand improvedlayout 4
3.18 A vital factorin makingthelaw accessibleis theapproachto

draftingandlayout. Thetext in theBill hasbeenwritten in line
with theprinciplesof plain English. Thematerialhasbeen
arrangedin theway thatreaderslook for information. Long,
convolutedsentencesandunfamiliarstructureshavebeen 4
avoided.
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3.19 At thesametime, thematerialis notbrokenup too much.
Disjointedor fracturedprovisionscanbealmostasdifficult to
useasacumbersomeblockof unbrokentext. In theBill, greater
usehasalsobeenmadeof thetechniqueof includingmorethan
onesentencein a subsectionwherethatmakesthesection
easierto follow asa whole.

3.20 Removingverbiageandunnecessaryprocedureshasallowed
thetextto be trimmedsignificantly. Only about2 000words
areusedto coverthebuy-backprovisions(asagainstabout
15000at present).TheTaskForcehassoughtto maketheLaw
morecomprehensible,without sacrificingprecision.

3.21 However,theTaskForcehasnotbeenobsessedwith length.
Sometimes,extratext canbeusefulfor readers.Thesmall
businessguide,which summarisesandprovidessignpoststo
provisionsscatteredall over theLaw, is agoodexampleof
extrapageseasingthereader’stask.

3.22 Lawsareessentiallyreferencebooks: usersarecontinually
dippinginto them. Consequently,theyneedto beableto find
sectionsquickly andto knowwhat topic areatheyarereading.
Thenewpagelayout usedin theBill seeksto respondto these
needsof readers.It departsfrom thetraditionallayoutin
severalways. Sectionandclausenumbersareon thesameline
astheirheadings,the left marginis widerandthenewParts
andDivisions inSchedules1,3andS haveinformativeheaders
oneachpagegiving instantindicatorsofChapter,Partand
Division topics. Thepageshavealsobeengivena moreopen
appearanceto improvereadability. Thisavoidscrampedand
clutteredpagesandmakesthetext easierto use.

3.23 TheBill marksan importantstagein thedevelopmentofan
improvedlayoutfor CommonwealthActs. TheOfficeof
ParliamentaryCounselis exploringthismatterfurther,
includingwith someStateswhich arealsolookingat the layout
usedin their legislation(theNew SouthWalesParliamentary
Counsel’sOffice releasedadiscussionpaperin Junethisyear).
It is hopedthat newlayoutscanbedevelopedfor
CommonwealthandStatelegislationwhich havemuchin
common.

Consultationand testing

‘ 3.24 Theproposalspreparedby theTaskForcein MarchandApril
1994on eachof the3 mainelementsof theBill weredistributed
widely for public comment.Over150submissionswere
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receivedwhich madeit possibleto refinetheproposalsandon
occasionsto removeorreworkitems.

3.25 Equallyimportantwastheclosetestingofthetextatits various
stagesofdevelopmentwith peopledrawnfrom a wide
spectrumof usersof theLaw. In all, 23 testingsessionswere
held. Thetestswereinitially conductedbeforeanywriting
began— to uncoverpointsofdifficulty, confusion,or
misinterpretationin thecurrentlaw.

3.26 Variouswaysof organisingthenewmaterialwereshownto
groupsofusersto selecttheonethat wouldmostnearlymatch
theapproachtheywould takewhenconsultingtheLaw. This
led to thepreparationof apreliminarytext, whichwasitself
testedwith users.A revisedtext, reflectingtheresultsof
testing,formedtheexposuredraftof theBill. Theexposure
draft wasitself retestedwithusers.

3.27 In thetestingsessions,alternativeversionsofparticular
sectionswereput to usersto seewhich onetheyfoundeasierto
understand.Severaltestgroupswerealsoaskedto solve
practicalproblems,to seehow quickly theycouldfind the
answersin thenewtext andwhetherreadingit led themto find
theright answers.Thiswas invaluablein achievinga text that
is readable,comprehensibleand,mostimportantly,useable.

3.28 Seminarson theexposuredraftof theBill wereheld inSdties.
Over100 submissionson theBill werereceivedandanalysed.
Thelargenumberof submissionsreflectedthecontinuing
interestin andsupportfortheprogram. Thesubmissionswere
stronglysupportiveof thegeneraldirectionsin theBill andof
thedegreeof consultationinvolvedin theProgram.They
includedusefulsuggestionsfor changeto thedetailoftheBill,
which havebeentakenup in theBill beingintroducedinto the
Parliament.

1
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Clause-by-clausecommentary

Clause I — Short title etc.

4.1 On commencement,the short title of the Bill will be First
CorporateLaw SimplificationAct 1994.

Clause 2 — Commencement

4.2 TheBill will commenceon theday 6 monthsafterit receives
Royal Assent. The deferredcommencementis necessaryto
allow thebusinesscommunitytimeto preparefor thechanges,
andto allow regulationsto bemadesupportingsomeof the
amendments.However,someorall oftheBill maybe
commencedearly by proclamation.

Clause3 — Share buy-back amendments — SchedulesI
and 2

4.3 Theprovisionsin ScheduleI will replacetheexistingshare
buy-backrulesinDivision 4B of Part2.4of theCorporations
Law. Schedule2 will makea numberof consequential
amendmentsto otherprovisionsof theLaw.

Clause4 — Proprietary companyamendments —

Schedules3 and 4

4.4 Schedule3 insertsthe small businessguideinto Chapter 1 of
theLaw.

4.5 Schedule4 simplifies the provisions in the Law dealing with
proprietary companies.

Clause5 — Company register amendments — Schedules5,
6 and 7

4.6 ScheduleSgatherskey registerprovisionsin theLaw together
in Chapter2, andsimplifies theregisterkeepingrequirements.
Schedules6 and7 will makeanumberof consequential
amendmentsto otherprovisionsof theLaw andtheAustralian
SecuritiesCommissionAct 1989.

Clause6 — Repeals

4.7 TheCloseCorporationsAct 1989hasnotcommenced.It is
affectedbyconstitutionaldifficulties similar to thosefoundto
affect theCorporationsAct 1989 in theHigh Court caseof New
SouthWalesv Commonwealth(1990)169CLR 482. TheClose

9



CorporationsActwasdesignedto enabletheadoptionof simpler
corporaterulesforsmallbusinessbyreducingthefinancialand
otherreportingrequirementsimposedon smallcompanies.
This will insteadbeachievedby theamendmentsto theLaw set
out in Schedules3and4.

4.8 TheCloseCorporationsActwill thereforeberepealed,together
with a numberofassociatedActs.

4

I
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Share buy-backs Schedules1 and 2

Outline

5.1 Division4B ofPart2.4of theCorporationsLaw (sections
206AA — 206VF) setsout theexisting rulesconcerningshare
buy-backs.Schedule1 replacestheexistingDivision 4B of Part
2.4 of theLaw with a newsharebuy-backsDivision
comprisingsections206A — 206K.

5.2 Schedule2 makesa numberofconsequentialandrelated
amendmentsto otherprovisionsin theLaw which concern
sharebuy-backs.Thetableatparagraph5.24indicatesthe
relevantparagraphin thisexplanatorymemorandumforeach
item inSchedule2.

Thenewrules

5.3 Since1989Australiancompanieshavebeenableto buy back
theirown shares.However,few companieshavedoneso
becausetheexistingprovisionsinvolveexpensiveand
unnecessaryproceduralstepsandarecomplicated.

5.4 ThenewDivision 4B ofPart2.4:

• allowsacompanyto buybackits ownshares(otherthan
redeemablepreferenceshares)if it follows theprocedures
it lays down(Schedule1, proposedsection206B)

• makestherulesthesamefor all typesof companies

• makesinnovativeuseof a tableto applythevarious
proceduralsectionsto thedifferenttypesof buy-backs
(Schedule1, proposedsection206C(1)) — in additionto
its operativepurpose,referenceto thetableenableseasy
accessto theapplicablerules

• replacesmandatoryproceduresinvolving auditors,
experts,advertisementsanddeclarations,whicharenot
requiredin mostoverseasjurisdictions,with new
safeguardsfor creditorsandshareholdersthat focuson
continuingcompanysolvency,fairnessamong
shareholdersanddisclosureofall materialinformation.

5.5 ThenewDivision continuesto operateasanexceptionto the
existing prohibitionin section205of theLaw againsta
companyacquiringan interestin its ownshares.A buy-back
notcarriedoutasrequiredby thenewDivisionwill constitutea
breachofsection205 (Schedule2, item 5),butwill notaffect
thevalidity of thebuy-backagreement(Schedule2, item 6).
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Equalaccessscheme

5.6 A buy-backmadeasa partofa schemewhich allowsequal
accesstoall ordinaryshareholders(calledan ‘equalaccess
scheme’)is subjectto lessstringentrulesthana buy-backthat 4
favourssomeshareholdersoverothers(called‘selective’buy-
backs). An equalaccessschememay includesomemarginal
differencesbetweenoffers(Schedule1, proposedsubsections
206C(2)and(3)).

5.7 All ordinaryshareholdersmusthave‘a reasonableopportunity’
to accepttheoffersmadeto themunderanequalaccessscheme
(Schedule1, proposedparagraph206C(2)(c)).This approach
allowscompaniesto devisetheirown timetableto suit their
particularcircumstances,if noshareholdersareunfairly
disadvantaged.It is not necessarythatall shareholdershavean
equalopportunityto considertheoffer, only that theyall have
atleasta reasonableopportunity. If, forexample,thecompany
is awarethat ashareholderwill notbeableto considertheoffer
beforeacertaindate,thenit shouldtakethis intoaccountin
fixing thetimeby which offersmustbeaccepted.

5.8 A companymightnotbeabletobring abuy-backproposal
within therulesfor anequalaccessschemebecause,for
example,it hassomeshareholdersliving in acountrywhich
prohibitsbuy-backoffers. TheASC will beableto exemptthe
companyfrom themorestringentrequirementsfor selective
buy-backs,subjectto conditions (Schedule1, proposed
subsection206E(4fl. An exampleofa possibleconditionwould
be that thecompanycomplieswith the lessstringent,butstill
significant,rulesforanequalaccessscheme.

Selectivebuy-backs

5.9 Selectivebuy-backscanonly proceedif theyareapprovedby
all shareholders,orby a specialresolutionofthecompanyon
whichnovote is castby sellingshareholdersor theirassociates
(Schedule1, proposedsubsection206E(1)).

5.10 Sellingshareholdersandtheirassociatesmaynot votein favour 4
of aspecialresolutionto approveaselectivebuy-back
(Schedule1, proposedparagraph206E(1)(a)).

On-market,employeeand odd lot buy-backs

5.11 A companymayalsobuybacksharesheldby or for thebenefit
of employeesorexecutivedirectorsof thecompanyora related
bodycorporate.However,thebuy-backmustbeundertakenas
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partofascheme(calledan ‘employeesharescheme’)thathas
beenapprovedby thecompanyin generalmeeting. A listed
companymayalsobuybacksharesthat areunmarketable
parcels(calledan‘odd lot’ buy-back)orin theordinarycourse
of tradingon thestockexchange(calledan‘on-market’
buy-back).

Solvency

5.12 Directorswill needto ensurethatasharebuy-backdoesnot
causetheircompanytobecomeinsolvent. If it does,theBill
makesdirectorspersonallyliablefor thecompany’sloss,in the
sameway thattheycanalreadybeliable for allowing the
companyto tradewhile it is insolvent(Schedule2, item11).

5.13 If a buy-backdoescauseacompanytobecomeinsolvent,the
liquidatormaybeableto recovercompensationfrom the
sellingshareholders(existingsection588FF).

5.14 Wherea companyis placedinto liquidation beforethe
companyhasdischargedits obligationsunderthebuy-back
agreement,selling shareholderswill beableto claim in a
windingup (Schedule2, item7). However,theirclaimagainst
thecompanywill rankafterclaimsmadeby othercreditors
(Schedule2, items8 and9). Theliquidatorof acompany
whichhasenteredintoabuy-backagreementwill notbeableto
disclaim theagreement(Schedule2, item10).

5.15 Companieswill continuetobeableto applytheirshare
premiumaccountin providingforconsiderationpayableby a
companyon abuy-backof its shares(Schedule2, item4).

Changesin control

5.16 Toavoidduplicationof regulation,themaintakeoverrulesin
Chapter6 of theLaw will notapplyto abuy-back(Schedule2,
items3 and13). However,if theeffectof thebuy-backon the
controlof thecompanywould beunreasonable,theASC will be
ableto asktheCorporationsandSecuritiesPanelto declarethat
thebuy-backis unacceptable(Schedule2, item 14).

5.17 If anequalaccess,employeeshareschemeoron market
buy-backwould resultin thecompanyhavingboughtback
morethan10 percentof its sharesin the last12 months,the
buy-backmustbeapprovedbyanordinaryresolutionof the
company(Schedule1, proposedsubsection206D(1)). This is
to allowmemberstoconsiderthepotentialimplicationsfor
controlof thecompanyin thecaseof substantialbuy-backs.
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5.18 Substantialshareholderswill notberequiredto updatetheir
substantialshareholdernoticesassharesareboughtbackunder
abuy-backproposal(Schedule2, item3). However,oncethe
buy-backis completeandtheshareshavebeencancelled,then
theusualnotificationrequirementswill revive.

5.19 A buy-backwill bedefinedto bea ‘prescribedoccurrence’.This
means,forexample,thata personmakinga takeover
announcementconcerningacompanywill beableto withdraw
theannouncementif thetargetcompanycarriesout abuy-back 4
(Schedule2, item 12).

Disclosure

5.20 TheASCmustbegivenat least14 businessdays’noticeofany
significantsharebuy-back(Schedule1, proposedsection
206G). Thisenablescreditorsandshareholdersto become
awareof theproposedbuy-back,giving themanopportunity to
try to stop it if, forexample,it might leadto thecompany’s
insolvency(Schedule2, item15).

5.21 Whenevera shareholdermeetingis requiredto approvea
buy-backproposal,thecompanywill haveto giveeach
shareholderastatementsettingoutall theinformationknown
to thecompanythat is materialto thedecisionto approvethe
proposal.However,a companyneednotdiscloseinformation
if it would be unreasonableto requireit to doso,havingregard
to anypreviousdisclosureof theinformationby thecompany
to its shareholders(Schedule1, proposedsubsections206D(2)
and206E(2)). Forexample,acompanywhich hadpreviously
disclosedmaterialinformationin its lastannualreportwould
haveto includetheinformationin its disclosurestatementif its
relevanceto thebuy-backwould not beapparentto
shareholders.

5.22 All documentssentto shareholdersfor themeetingwill haveto
belodgedwith theASC (Schedule1, proposedsubsections
206D(3)and206E(38.

5.23 Whenthecompanymakesan offer fora selectivebuy-backor 4
anoffer underanequalaccessscheme,thecompanywill have
to give theshareholderall informationknownto thecompany
that is materialto thedecisionwhetherto accepttheoffer
(Schedule1, proposedsection206Th. Copiesof theoffer
documentswill haveto belodgedwith theASC(Schedule1,
proposedsection206F).
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5.24 Thefollowing tableindicatestherelevantparagraphin this

explanatorymemorandumfor eachitemin Schedule2.

Item l’ara. Item Para. Item Para.

Itemi — Itemó 5.5 ItemIl 5.12

Item2 — Item7 5.14 Iteml2 5.19

Item3 5.16,5.18 Item8 5.14 Iteml3 5.16

Item4 5.15 Item9 5.14 Iteml4 5.16

Item 5 5.5 Item 10 5.14 Item 15 5.20
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Proprietary companies Schedules3 and 4

Outline

6.1 Thechangesto theCorporationsLaw coveringproprietary

companies are set out in Schedules 3 and 4.

6.2 Schedule3 insertsasmall business guide, which summarises
the rules of key significance for smaller companies and
provides signpoststo the key operative provisions in the Law. 4

6.3 Schedule 4 makes a number of individual amendments to
various provisions spread throughout the Law that flow from
decisions to:

• reduce the minimumnumberof directorsfor proprietary
companiesfrom 2 to 1

• reducetheminimumnumberof membersfor proprietary
companiesfrom2tol

• simplify the process of establishing a proprietary company
by:

— removingrulesthatrequirethearticlesofassociation
ofa proprietarycompanyto containcertain
restrictions

— making it optionalto reserveacompanyname

• replacethedistinctionbetweenexemptandnon-exempt
proprietarycompanieswith a distinctionbetweensmall
andlargeproprietarycompanies

• focusfinancialreportingobligationsonpublic companies
andlargeproprietarycompanies

• removetherequirementthat proprietarycompanieshold

anannualgeneralmeeting.

6.4 Thecommentaryon Schedule4 containscross-referencesto the
variousitems in theSchedule.An indexto thoseitemsappears
in paragraph6.33.

Small business guide - Schedule 3

6.5 A majorinitiative in thedraft legislationis theintroductionin
theLaw of thesmall businessguide(Schedule3).

6.6 Theguidesummarisesthemainprovisionsof theLaw that are 4
likely to be relevantto smallcompanies.Theguidedoesnot,
itself, containoperativeprovisions.
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6.7 Theguideis designedfor thepeoplewho operatesmall
businesses andaimsto helpthemunderstandtheirrightsand
responsibilitiesif they choose to incorporate their businesses. It
givesanoverviewandprovidesshortanswersto basic
questionsabouttheLaw,andthendirectsthereaderto the
relevantpartof theLaw if moredetailis required.

6.8 Theguideis includedin responseto callsthat theLaw should

give specialattentionto theneedsof smallbusinesses.

6.9 Themainareascoveredin theguideare:

• whatincorporationmeans

• thecompanystructurefor smallbusiness

• setting up a new company

• continuingobligationsafterthecompanyis setup

• companydirectorsandcompanysecretaries

• sharesandshareholders

• fundingthecompany’soperations

• returnsto shareholders

• accounts and audit for small proprietary companies

• disagreements within the company

• companiesin trouble.

6.10 Becausethecontentsof theguidecanbeaffectedby changes
outsidetheLaw itself, theguidewill beableto beamendedby
regulationsto reflectchangesin theregulationsor in
instruments issued by the ASCundertheLaw. However,any
changesto theguideresultingfrom changesto theLaw will be
required to be madeby anamendmentto theLaw.

The simplified rulesfor proprietarycompanies- Schedule4

6.11 TheBill streamlinestheregulationof all proprietarycompanies.
Under the new rules, small proprietary companies face a
regulatory burden that is no greater, and in significant respects
less, than the burden currently faced by exempt proprietary
companies.

6.12 The Bill replaces the distinction betweenexemptand
non-exemptproprietarycompanieswith adistinctionbetween
small andlargeproprietarycompanies(Schedule4, items4
and6). Largeproprietarycompaniesarethosewhich meetat
least2 of thefollowing criteria— grossoperatingrevenue($lOm
a year),assets($5m) and numberofemployees(50).
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6.13 TheBill makesanumberofamendmentsto theLaw to take
accountof theremovalof theconceptofanexemptproprietary
company(Schedule4, items33,34,36,38,43,44,45,48,49,59,
60, 61, 62, 63, 78, 79, 80,81and82). Someexamplesof these
changes are:

• theprovisionrelatingto deemedannualgeneralmeetings
of exemptproprietarycompaniesis omitted

• theprovisionallowing exemptproprietarycompaniesto
passa resolutionwithoutholdinganactualmeetingis 4
extendedto all proprietarycompanies

• provisionsapplicableto thequalificationsofauditorsof
exempt proprietary companies are extended to all
proprietary companies.

6.14 The minimum number of members and directors for a
proprietary company will be reduced from 2 to 1 (Schedule 4,
items 7 and 25). The Bill makes a number of amendmentsto
the Law to take accountof thesechanges(Schedule4, items 16,
22, 23,24, 26, 31, 32,37,39,40, 42, 47, 50, 51, 70, 76 and 77).

6.15 Proprietary companies will no longer have to holdanannual
general meeting (Schedule 4, item 35).

6.16 As a result, the requirementfor proprietarycompaniesto lodge
annual returns is no longer be linked to the holding of an
annualgeneralmeeting. Lodgmentwill be requiredforeach
calendaryearbefore31 Januaryin thenextcalendaryear.
However,theASC will beableto extendthis periodandthus
dealwith anytransitionalproblemsforcompanieswhich
would presentlylodgetheiraccountsafterthatdate(Schedule
4, item66).

6.17 In addition,therequirementsfor financialstatementsand
reportsto belaid beforeannualgeneralmeetingsareconfined
to public companies(Schedule4, item56).

6.18 Theremovalof theannualgeneralmeetingrequirementresults
in theneedfora numberof consequentialamendments
(Schedule4, items27, 28,29,30,36,52, 55, 65, 67 and68).

6.19 TheBill insertsanewDivision IA in Part3.6oftheLaw which
setsout theapplicationof theaccountsprovisionsto various
companies(Schedule4, item41).

6.20 Smallproprietarycompanieswill generallynot havetoprepare
annualfinancialstatements,applyaccountingstandardsin the 4
preparationof thestatementsorhavethemauditedunless
requiredto do soby membersholding5%of thesharesor the
ASC (Schedule4, item 41, proposedsection283C).
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Consequentialchangesto takeaccountof thisaremadein the
Bill (Schedule4, items46 and61).

6.21 As a complementto theBill abolishingtheautomatic
compilationof annualaccountsby small proprietary
companies,it is proposedto amendtheCorporations
Regulationsto eliminatetherequirementthatcompanieslodge
key financialdatain theirannualreturns.

‘ 6.22 TheBill requirestheaccountsof largeproprietarycompaniesto
beprepared,auditedandlodgedwith theABC within 4 months
aftertheendof thefinancialyear. TheBill alsosetsout the
deadlinesthatapply for thepreparationof theaccountsof
othercompanies(Schedule4, items41 and5).

6.23 To avoiddisruptingestablishedcommercialarrangements,
thoseexistingexemptproprietarycompanieswhich havetheir
annualaccountsaudited,whicharelargeandwhichelectto
continueoperatingundertheexistingruleswill notneedto
lodgetheiraccountswith theABC (Schedule4, item58).

6.24 TheBill alsosetsout thecircumstancesin whichfinancial
statementsmustbesentto members(Schedule4, items53, 54
and64). Largeproprietarycompaniesarerequiredto do this,
asaresmall proprietarycompanieswhichprepareaccounts
following a requestfrom shareholders,orsmall proprietary
companieswhichareforeigncontrolledandnot coveredby
consolidatedaccounts.

6.25 Lodgmentof accountswith theABC andtheABC’s powerto
requirecompaniesto prepareor lodgeaccountsarealsodealt
with in theBill (Schedule4, items57 and58). Large
proprietarycompaniesandsmallproprietarycompanieswhich
areforeigncontrolledand notcoveredby consolidated
accountsarerequiredto lodgecompanyaccountsandreports
with theABC. TheABC mayaska companyto lodgeaccounts
andmayaska small proprietarycompanyto prepareor lodge
accounts.

6.26 Theamendmentsdealingwith companyaccountswill applyto
eachfinancialyearof acompanythat endson orafterthe
commencementofproposedsection1408 (Schedule4, item83).

6.27 Reservationof companynameswill beoptional(Schedule4,
items10, 11, 12, 13, 69, 71, 72, 73, 74 and75).

6.28 Proprietarycompanieswill beableto choosewhethertohave
restrictionson theright to transfersharesin theirarticles
(Schedule4, items8, 9, 14, 15, 17, 19, 20 and21).
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6.29 The‘offer to thepublic’ testwill beeliminated.Theprohibition
on proprietarycompaniesmakingoffersof securitiesto the
public is replacedbya prohibitionon themdoinganythingthat
would requirethelodgmentofa prospectus.Exceptionswill
beallowedfor offersto shareholdersandemployeesso thatthe
newrulesdo notalterthepresentpositionfor proprietary
companiesin thisrespect.Proprietarycompanieswill also
havethebenefitof thecurrentexemptionsto theprospectus
provisions(Schedule4, items8, 9, 14, 15, 17,19,20and21).

6.30 Currentlytherearecomplexruleswhich canleadto a court
retrospectivelydeeminga companywhich hasbreachedthe
proprietarycompanyprovisionsto havebeena public
companysincea particulardate.TheBill providesa simpler
procedureif aproprietarycompanybreachesthenewrules,by
giving theASC thepowerto orderit to convertto apublic
company.Whereaproprietarycompanydoesnotcomply with
theorder,theASC will beableto determinethatthecompany
is apublic company(Schedule4, item18).

6.31 TheBill containsasavingsprovisiondealingwith existing
companieslimited by bothsharesandguarantee(Schedule4,
item83). Thesecompanieswill beableto remainregisteredas
proprietarycompaniesuntil theyceasetobe limited by shares
andguaranteeor ceaseto beproprietarycompanies.

6.32 TheBill alsoamendsSchedule3 of theLaw to insertnew
penaltiesforacontraventionof proposedsubsection116(2)and
proposed sections 170 and 317 (Schedule 4, item 84).

6.33 The following table indicates the relevantparagraphin this
explanatorymemorandumforeachitemin Schedule4.

Item Pan. Item Para. Item Pan.

Item I Item 9 6.28, 6.29 Item 17 6.28,6.29

Item 2 Item 10 6.27 Item 18 6.30

Item3 Item 11 6.27 Item 19 6.28,6.29 4
Item4 6.12 Item12 6.27 Item20 6.28,6.29

Item5 6.22 Item13 6.27 Item21 6.28,6.29

Item 6 6.12~ Item 14 6.28,6.29 Item22 6.14 4
Item 7 6.14 Item 15 6.28,6.29 Item23 6.14

Item 8 6.28, 6.29 Item 16 6.14 Item24 6.14

20



Item Fara. Item Para. Item Para.

Item 25 6.14 Item 45 6.13,6.20 Item65 6.18

Item 26 6.14 Item 46 6.20 Item66 6.16

Item 27 6.18 Item 47 6.14 Item67 6.18

Item 28 6.18 Item 48 6.13 Item68 6.18

Item 29 6.18 Item 49 6.13 Item69 6.27

Item 30 6.18 Item 50 6.14 Item70 6.14

Item 31 6.14 Item51 6.14 Item71 6.27

Item 32 6.14 Item 52 6.18 Item72 6.27

Item 33 6.13 Item53 6.24 Item73 6.27

Item 34 6.13 Item54 6.24 Item74 6.27

Item 35 6.15 Item55 6.18 Item75 6.27

Item 36 6.13,6.18 Item56 6.17 Item76 6.14

Item 37 6.14 Item57 6.25 Item77 6.14

Item 38 6.13 Item58 6.23,6.25 Item78 6.13

Item 39 6.14 Item59 6.13 Item79 6.13

Item 40 6.14 Item 60 6.13 Item80 6.13

Item 41 6.19, 6.20 Item 61 6.13,6.20 Item81 6.13

6.22 Item62 6.13 Item82 6.13

Item 42 6.14 Item 63 6.13 Item83 6.26,6.31

Item 43 6.13, 6.20 Item 64 6.24 Item84 6.32

Item 44 6.13,6.20
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Company registers Schedules 5, 6 and 7

Outline

7.1 Schedules5,6 and7 containtheamendmentsoncompany

registers.

7.2 Schedule5 bringstogether(in proposednewsections216A—

216K) theruleson theregistersof:

• members

• optionholders

• debentureholders.

7.3 Schedule 6 contains a number of amendments that:

• eliminate the requirements to keeptheregistersof:

— directors,principalexecutiveofficersandsecretaries

— directors’shareholdings

— substantialshareholdersin listed companies

— notices of beneficial ownership in listed companies,

and
— buy-backs

• requiredirectorsof listed companiesto notify therelevant
securitiesexchangeof theirdealingsin thesharesof their
owncompany or a related company

• allowing directorsandsecretariesto havetheir residential
addressesnotpublicly availableon theABC’s databasein
casesinvolving personalsafety

• abolishbranchregistersin Australiafor Australian

companies.

7.4 Schedule7 containsanamendmentto the AustralianSecurities
CommissionAct1989 which is consequential upon allowing
directorsandsecretariesto havetheirresidentialaddressesnot
publicly availableon theABC’s database.

7.5 Thefollowing commentarycontainscross-referencesto the
variousitems in Schedules5 and6. An indexto thoseitems
appearsin paragraph7.32.

Members, option holders and debenture holders

7.6 TheBill insertsanewPart2.5 to dealwith registersof

members,optionholdersanddebentureholders(Schedule5,
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proposedsections216A - 216D)andrepealstheexisting
provisions dealing with these registers(Schedule6, items16,
22, 60). It bringstogetherandmakesuniform thevarious
requirementsfor theseregistersdealingwith location,access,
agents’obligations,courtcorrectionandevidentiaryvalue
(Schedule5, proposedsections216Eto 2161). TheBill also
imposesnewpenaltiesfora failure to comply with the registers
provisions,for example,for a failureto maintainaregisteras
requiredunderproposedsection216B, 216C or216D(Schedule
6, item72).

7.7 Theregisterof optionscurrentlyrecordsinformationabout
grantsofoptions,butdoesnot indicatetheidentityofthe
currentholder of an option. Proposed section 216C requires
companies to maintain a register of option holders, which will
be required to be kept up to date. This registerwill beamore
useful record for thoseinterestedin thecompany(Schedules,
proposed section 216C).

7.8 A number of consequential amendmentsfollow on from the
rearrangementandbringingtogetherof theregisters
provisions. For example, references in the Corporations Law to
theexistingregistersof members,optionsanddebenture
holdersareamendedto reflect thenewsectionswithin thenew
Part2.5 (Schedule6, items7, 8, 9, 15, 19, 21, 47, 51, 62, 63,67
and71).

7.9 Theheadingto Division5 of Part2.4 is amendedto reflect the
factthat theDivision will no longerdealwith theregisterof
members(Schedule6, item13).

7.10 TheLaw will no longerexemptcompaniesgovernedby section
140of theLift InsuranceAct1945 from the obligation to comply
with theLaw’srequirementstomaintainaregisterof members
(Schedule6, item 14).

7.11 Australian company branch registers within Australia are
abolished because they no longer serve a useful purpose
(Schedule 6, item 22). A number of amendments in the Bill
follow as a consequence (Schedule 6, items 1,2, 17, 18, 20, 40,
43, 44, 45, 46,48,49, 50, 52, 61, 64, 65, 68, 69 and 70). Provision
for overseas branch registers will be maintained (Schedule 5,
proposed section 216K).

7.12 The Bill recognises the role of computers in keeping registers by
providing for access by computer where this is agreed and
enabling a personto obtaina copyof a registerin a form
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generatedby thecomputersystemonwhich theregisteris kept
(Schedule5, proposedsection216F).

7.13 Theperiodwithin whichacopyofa registermustbegivento a
personwhorequestsit andpaysanyapplicablefee is reduced 4
to 7 days(Schedules,proposedsection 216F). There is a
penaltyfor failure tocomplywith thisprovision(Schedule6,
item72).

7.14 A personis prohibitedfrom usinginformationin theregisters
of members,optionholdersordebentureholdersto contactor
sendmaterialtoa person.Disclosureof suchinformation,
knowing that theinformationis likely tobeusedto contactor
sendmaterialtoa person,is alsoprohibited. Therulesapply
whethertheuseis for profit orotherwise.Mostsignificantly,
therulesprohibit theuseordisclosureof informationfrom
theseregistersin connectionwith thesaleanduseof
commercial mailing lists (includingwheretheinformationis
combinedwith informationfrom othersources).Therearecivil
andcriminalremediesforbreachesof this rule(Schedule5,
proposedsection216J;Schedule6, item72).

7.15 However,theprohibitiondoesnotoperateif theuseor
disclosureof theinformationis relevantto theholdingof the
securitiesconcerned. It doesnot interferewith theuseof the
informationfor purposessuchascontactingshareholdersin
relationto takeoversorin orderto influencecompany
managementabouttheoperationof thecompany.In addition,
theprohibitiondoesnotoperateif theuseordisclosureof the
informationis approved by the company (Schedules,
proposedsection216J). Shareholdersmaybeexpectedto hold
thecompany’smanagementaccountableforanyapproval
given.

Register of directors, princ~paIexecutive officers and
secretaries

7.16 Companieswill no longerhaveto keepa registerofdirectors,
principalexecutiveofficersandsecretaries(Schedule6, item
35). Informationondirectorsandsecretariesofcompanieswill 4
beavailablethroughtheABC. Consequentialamendmentsin
theBill reflect theabolitionof thisregister(Schedule6, items
41,42).

7.17 Informationaboutdirectorsandsecretarieswill haveto be
lodgedwith theASC,sothatit is publicly available(Schedule
6, item35 and72). TheABC will havethepowerto requirea
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companyto supplyit with informationabouttheofficersof the
company.

7.18 TheABC will alsobeableto certify thata particularpersonwas
an officer of thecompanyat aparticulartime(Schedule6, item
35).

7.19 Thepositionofprincipalexecutiveofficer is not requiredfor
CorporationsLaw purposesandwill no longerberecognised
undertheLaw. A numberof amendmentsin theBill follow as
a consequence(Schedule6, items10,11,12, 29, 30, 32, 33, 34,
35,36, 37and38)

7.20 Thecompanywill berequiredto obtaineachdirector’sand
secretary’ssignedconsenttoactbeforetheappointment,and
will haveto retainthatconsent(Schedule6, items25 and72).

7.21 A directororsecretarywhoresignsorretireswill beableto
notify the ABC of theirresignationor retirement.This will
enabletheASCto correctthepublic record. Thecompanywill
still haveanobligationto notify theABC of theresignationor
retirement(Schedule6, item35).

7.22 Directorsarenot requiredto havetheirresidentialaddress
availableon-linefrom theASCdatabasewheretheirsafetyor
that oftheir family might beatrisk (but theABC will continue
to hold theseaddresses).This facility is basedon thepresent
systemfor theelectoralroll undertheCommonwealthElectoral
Act 1918. Wheredirectorssatisfytherequirementsof thisAct
for removalof theiraddressfrom theelectoralroll, theywill be
ableto inform theABC andprovideanalternativeaddressfor
serviceof legal processtobeshownon ABC records. A similar
procedure will be provided for the ABCto grant an exemption
fordirectorswhoarenot includedon theelectoralroll
(Schedule6, item35). Therearea numberofamendmentsin
theBill whichfollow asaconsequence(Schedule6, items5, 6
and66).

7.23 The Bill also removes the requirement for: -

• directors’consents to be lodgedwith theABC in certain
cases(Schedule6, items23 and24).

• companiesto lodgewith theABC a list of continuing
directors whenprovidingdetailsof a changein directors
(Schedule 6, item 35).
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Register of directors’ shareholdings

7.24 Companieswill no longerhaveto keepthis register(Schedule
6, item26). A numberofamendmentsin theBill follow asa
consequence(Schedule6, items3,4, 27,28,31and39). 4

7.25 Directorsof listed companieswill haveto discloseto theASX
the same information within the sametime frame as they are
currently required to disclose to their companies (Schedule 6,
items 26 and 72). 4

7.26 Initially, directors of listed companies will be required to notify
theASX of theinformationwhich is currently required to be on
the company’s register (Schedule6, item26).

7.27 Under section 776(2B) of the Law, theinformationprovidedto
theASX andreleasedto themarketwill begivento theASC
andaccessibleaspartof theABC records.

Other registers

7.28 Companies will no longer be requiredto keepregistersof:

• substantialshareholders(Schedule6, items53 and54)
• noticesofbeneficialownership(Schedule6, items55, 56,

57,58and59)

• buy-backs.

7.29 Bubstantialshareholderswill still be requiredto lodgenotices

with the company and with the ASX.
7.30 A companywill still be able to send a notice to a person

requiring that they give detailsof theirbeneficialownershipof
the company’s shares.

7.31 Where a buy-back occurs, the sharetransferswill be recorded
in theregisterof members.

7.32 Thefollowing tableindicatestherelevantparagraphin this

explanatorymemorandumfor eachitemin Schedule6.

Item Para. Item Para. Item l’ara.

Item 1 7.11 Item 4 7.24 Item7 7.8

Item2 7.11 Item5 7.22 Item8 7.8 1
Item 3 7.24 Item6 7.22 Item9 7.8

26



Item Para.

Item 10 7.19

ItemIi 7.19

Item 12 7.19

Item 13 7.9

Item 14 7.10

Item 15 7.8

Item 16 7.6

Item 17 7.11

Item 18 7.11

Item 19 7.8

Item20 7.11

Item21 7.8

Item22 7.6, 7.11

Item23 7.23

Item24 7.23

Item25 7.20

Item26 7.24,7.25,

7.26

Item27 7.24

Item28 7.24

Item29 7.19

Item30 7.19

Item31 7.24

Item Para.

Item 32 7,19

Item33 7.19

Item34 7.19

Item35 7.16,7.17

7.18, 7.19,

7.21,7.22,

7.23

Item 36 7.19

Item37 7.19

Item38 7.19

Item39 7.24

Item40 7.11

Item41 7.16

Item42 7.16

Item 43 7.11

Item 44 7.11

Item 45 7.11

Item 46 7.11

Item 47 7.8

Item 48 7.11

Item 49 7.11

Item 50 7.11

Item 51 7.8

Item Para.

Item 52 7.11

Item 53 7.28

Item 54 7.28

Item 55 7.28

Item56 7.28

Item 57 7.28

Item 58 7.28

Item 59 7.28

Item60 7.6

Item61 7.11

Item62 7.8

Item63 7.8

ItemM 7.11

Item 65 7.11

Item 66 7.22

Item67 7.8

Item68 7.11

Item69 7.11

Item70 7.11

Item71 7.8

Item72 7.6,7.13,

7.14, 7.17,

7.20, 7.25
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