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First Corporate Law Simplification Bill

Outline
1.1 ThisBill simplifiestheprovisionsin theCorporationsLaw on:

• sharebuy-backs

• proprietarycompanies

• companyregisters.

1.2 In eacharea,theBill achievessignificantsimplificationof the
text of theLaw. It alsosimplifies the substanceof therules,
eliminatingunnecessaryor redundantregulation.

1.3 This is thefirstBill in theCorporationsLaw Simplification
Program.Backgroundon howtheBill simplifies theLaw is
providedat page4.
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Financial impact statement
2.1 TheBill will financially benefitbusinessby reducingthe

complexityof therulesandsimplifying theirexpression.It will
nothaveanyimpacton Governmentexpenditure.

2.2 Theamendmentsproposedin SchedulesI and2 of theBill
dealingwith sharebuy-backswill easetheregulatoryburden
on companiesundertakingasharebuy-back.Unnecessaryand
costly procedureshavebeeneliminated,suchas theneedto
obtainauditorandotherexpertreports,or to obtaina solvency
declaration.Theruleswill bemoreclearlyexpressed,more
uniform andfewerin number.

2.3 Theamendmentsproposedin Schedules3 and4 concerning
proprietarycompanieswill assistsmallbusinessoperators.
Companieswill beableto be establishedmoreeasilyby
incorporatingwith only I memberandI director. Proprietary
companieswill no longerhaveto holdannualgeneral
meetings.Nor will smallproprietarycompanieshaveto
prepareannualaccounts,unlessrequiredto by theAustralian
SecuritiesCommission(the ASC’) or membersholding5%of
their shares.A guideto the partsof theCorporationsLaw
relevantto smallbusinessis includedin theLaw to assistsmall
businessoperatorsin understandingandactingon their legal
rights andobligations.

2.4 Theamendmentsrelatingto companyregistersproposedin
Schedules5, 6 and7 will benefitbusinessby:

• removingtheneedto retain5 obsoleteor unnecessary
registers,and

• bringingtogetherandsimplifying theremainingrules
concerningcompanyregisters.
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Highlights

Sharebuy-backs

* Unnecessaryproceduresandhurdlesremoved

* Essentialsafeguardsprovidedfor shareholdersand

creditors

* One-stoptableto applyall provisionsrelevantto a

particularbuy-back

Proprietarycompanies

* Singledirectorcompaniesallowed

* Comprehensiveguidefor smallbusiness

* Reducedaccountingandfinancialreporting

* Annualgeneralmeetingoptional

Company registers

* 5 companyregistersabolished

* Uniformrulesin oneplacefor registersof members,
option holdersanddebentureholders

* No unauthoriseduseof registersfor junk mail

Plain Englishdrafting

* Easierto understandprovisionspresentedin improved

layout

* Provisionsorganisedthewayuserswantthem

* Signpoststo relatedareasof theLaw
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How the Law has been simplified

3.1 This Bill simplifies the provisionsof theCorporationsLaw 4
relatingto sharebuy-backs,proprietarycompaniesand
companyregisters,as thefirst stagein theCorporationsLaw
SimplificationProgram.

3.2 In simplifying these3 areasof the Law, theBill will streamline
theLaw, achievegreaterconsistencyandremoveunnecessary 4
complexities.TheBill hasbeenpreparedafterextensive
consultationandtestingwith usersof theLaw. Proposalsfor
changewerepublishedin MarchandApril 1994. A draft Bill
wasexposedfor public commentin July 1994. ThedraftBill
wassubsequentlydiscussedatpublic seminarsheldin
September1994in mostcapitalcities.

The simplification program

3.3 TheGovernmentannouncedin 1993 that it wouldundertakea
programto simplify theLaw. Theaim is to simplify policy and
clarify wordingso thatuserscanunderstandandacton their
rightsandobligationsundertheLaw. In October1993the
AttorneyGeneralappointeda4-personTaskForceto haveday-
to-daycarriageof thesimplificationprogram. It comprisesan
experiencedcommerciallawyer from the privatesector,an
expertin plain language,a seniorlegislativedrafteranda
seniorpolicy adviserfrom theAttorney-General’sDepartment.

3.4 TheTaskForceis assistedin its workby a ConsultativeGroup
of privatesectorrepresentativesof theinvestorandbusiness
communities,includingofficersfrom largecompanies,
representativesof smallbusinessorganisationsandseniorlegal
andaccountingprofessionals.TheTaskForcemeetswith the
ConsultativeGroupaboutoncea month to discussthe
program,to identify prioritiesandto seekthereactionof Group
membersto draftproposals,beforetheyarereleasedto the
publicfor comment.

A Law that works

3.5 A constantcomplaintaboutthecurrentLaw is that companies
cannotusetheLawefficiently becauseof its unnecessarily
complicatedrules. Sometimes,partsof theLaw whichwere
intendedto offer a facility to companiesareseldomused.

3.6 The currentruleson sharebuy-backsarea goodexample.They
runto over40 pagesandaresoelaborateanddemandingthat
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manycompaniesrefrainfrom carryingoutbuy-backsbecause
of the costandtimeinvolved in understandingandcomplying
with therules.

3.7 A muchhigherdegreeof uniformity will be achievedin the
newbuy-backrules. Theyaresetout in thechronologicalorder
thatacompanymustfollow, sothat theLaw canbeused
almostasaproceduralmanual. The relevantprovisionsare
identified in easy-to-followtables,whichcanbeusedas
indexesto therules.

3.8 The89 sectionsin thecurrentlaw will comedown to 11 in the
simplifiedversion.

A more accessibleLaw

3.9 TheLaw needsto bemoreaccessible,particularlyto thosewho
arenot professionallyqualified in law or accountancy.They
shouldbeableto havea graspof thegeneralprinciplesof the
Law andanappreciationof their rightsandresponsibilities.

3.10 Onenotablesteptowardsmaking theLaw moreaccessibleis
thesmallbusinessguidethat formspartof theproprietary
companiesamendments.It offersdirectorsandshareholders
anoverviewof thecentralrulesthataffect themin awaythatis
readily understandable.It is anintroductionratherthana
statementof theLawandit pointsreadersto theoperative
sections.

3.11 Thosewho havebeenaskedto commenton theguidehave
respondedfavourably. Theguidereflectsmanyof theiruseful
suggestionsto improveits scopeandclarity. Professional
advisersinvolvedin thisprocesshavesuggestedthat theguide
could beusedasabridgebetweenclientandadviser,especially
if it werealsopublishedseparately.It is intendedto publish
theguideseparately.

Lightening the regulatory burden

3.12 As well asmakingtheLaw moreaccessible,it is importantto

ensurethatits contentis aseasyaspossibleto complywith.

3.13 Companyregistershavebeenanareawheretheregulatory
burdenhasbeentoo heavy. Thenew rulesstripaway
duplicationandabandontheneedeitherto collector supply
informationthat is without realvalue. Ruleson registersare
broughttogetherandmademoreuniform.
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3.14 Theconcentrationon essentialmatterswill makeit easierfor

companiesto complywith the remainingrequirements.

Catering for small business 4
3.15 Numerousrequeststo considertheneedsof smallbusinessled

theTaskForceto placesmallbusinessstructureshigh in its first
priorities. Thenew provisionsrespondin positiveand
significantwaysto thenumerousrequestsfor changeto the
Law as it affectssmallcompanies. 4
• FinancialreportingrequirementsundertheLaw havebeen

reducedfor mostproprietarycompanies,but strengthened
for companieswhich havea significanteconomicimpact.

• Proprietarycompaniesnowonly needonedirector,so
avoidingtheneedto askfamily membersor friendsto
assumetherole andresponsibilitiesof adirectorwithout
havinganyreal involvementin thecompany’soperations.

• Annualgeneralmeetingsfor proprietarycompaniesare
optional.

Elimination of irrelevant requirements

3.16 TheTaskForceconsidered8 registerswhich companiesare
currentlyrequiredto keep. In future, companieswill be
requiredto keepregistersof:

• members

• option holders

• debentureholders.

3.17 The other5 registerscanbe safelyabandonedwithoutaffecting
therights of shareholders,creditorsor othersbecausethe
informationwill be availablefrom theASC andin somecases
theASX (AustralianStockExchangeLimited). TheASC
recordscontain theessentialinformationin theseregisters,but
areeasierto consultandoffer moreimmediateaccess.

Plain drafting and improved layout

3.18 A vital factorin making thelawaccessibleis theapproachto
draftingandlayout. The text in theBill hasbeenwritten in line
with the principlesof plain English. Thematerialhasbeen
arrangedin the way that readerslook for information. Long,
convolutedsentencesandunfamiliarstructureshavebeen
avoided.
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3.19 At thesametime,thematerialis not brokenup too much.
Disjointedor fracturedprovisionscanbe almostasdifficult to
useasacumbersomeblock of unbrokentext. In theBill, greater
usehasalsobeenmadeof thetechniqueof includingmorethan
onesentencein asubsectionwherethatmakesthesection
easierto follow asa whole.

3.20 Removingverbiageandunnecessaryprocedureshasallowed
thetext to be trimmedsignificantly. Only about2 000words
areusedto coverthebuy-backprovisions(asagainstabout
15 000at present).TheTaskForcehassoughtto maketheLaw
morecomprehensible,withoutsacrificingprecision.

3.21 However,theTaskForcehasnot beenobsessedwith length.
Sometimes,extratext canbe usefulfor readers.The small
businessguide,whichsummarisesandprovidessignpoststo
provisionsscatteredall overtheLaw, is a goodexampleof
extrapageseasingthe reader’stask.

3.22 Lawsareessentiallyreferencebooks: usersarecontinually
dipping into them. Consequently,theyneedto beableto find
sectionsquickly andto know whattopic areatheyarereading.
Thenewpagelayoutusedin theBill seeksto respondto these
needsof readers.It departsfrom the traditionallayoutin
severalways. Sectionandclausenumbersareon thesameline
astheirheadings,theleft marginis wider andthenew Parts
andDivisions in Schedules1, 3 and5 haveinformativeheaders
on eachpagegiving instantindicatorsof Chapter,Partand
Division topics. Thepageshavealsobeengivenamoreopen
appearanceto improvereadability. This avoidscrampedand
clutteredpagesandmakesthetext easierto use.

3.23 The Bill marksanimportantstagein thedevelopmentof an
improvedlayout for CommonwealthActs. TheOffice of
ParliamentaryCounselis exploringthis matterfurther,
includingwith someStateswhicharealsolookingat thelayout
usedin their legislation(theNewSouthWalesParliamentary
Counsel’sOffice releaseda discussionpaperin Junethisyear).
It is hopedthatnewlayoutscanbe developedfor
CommonwealthandStatelegislationwhich havemuchin
common.

Consultation and testing

3.24 The proposalspreparedby theTaskForcein MarchandApril
1994on eachof the 3 mainelementsof theBill weredistributed
widely for publiccomment. Over150 submissionswere
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receivedwhichmadeit possibleto refine theproposalsandon
occasionsto removeor rework items.

3.25 Equally importantwastheclosetestingof the textat its various 4
stagesof developmentwith peopledrawnfrom awide
spectrumof usersof theLaw. In all, 23 testingsessionswere
held. Thetestswereinitially conductedbeforeanywriting
began— to uncoverpointsof difficulty, confusion,or
misinterpretationin thecurrentlaw.

3.26 Variouswaysof organisingthenewmaterialwereshownto
groupsof usersto selecttheonethatwould mostnearlymatch
theapproachtheywould takewhenconsultingtheLaw. This
led to thepreparationof apreliminarytext,whichwasitself
testedwithusers. A revisedtext, reflecting theresultsof
testing,formedtheexposuredraftof theBill. The exposure
draftwas itself retestedwith users.

3.27 In thetestingsessions,alternativeversionsof particular
sectionswereput to usersto seewhichonetheyfoundeasierto
understand.Severaltestgroupswerealsoaskedto solve
practicalproblems,to seehowquickly theycould find the
answersin thenew textandwhetherreadingit led themto find
theright answers.Thiswasinvaluablein achievingatext that
is readable,comprehensibleand,mostimportantly,useable.

3.28 Seminarson theexposuredraftof theBill wereheldin 5 cities.
Over100 submissionson theBill werereceivedandanalysed.
Thelargenumberof submissionsreflectedthecontinuing
interestin andsupportfor theprogram. Thesubmissionswere
stronglysupportiveof thegeneraldirectionsin theBill andof
thedegreeof consultationinvolved in theProgram.They
includedusefulsuggestionsfor changeto thedetail of theBill,
whichhavebeentakenup in theBill beingintroducedinto the
Parliament.

I
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Clause-by-clause commentary

Clause1 — Short title etc.

4.1 On commencement,theshort title of theBill will be First
CorporateLaw SimplificationAct 1995.

Clause2 — Commencement

4.2 The Bill will commenceon theday6 monthsafterit receives
RoyalAssent.Thedeferredcommencementis necessaryto
allow thebusinesscommunitytimeto preparefor thechanges,
andto allow regulationsto be madesupportingsomeof the
amendments.However,someor all of theBill maybe
commencedearlyby proclamation.

Clause 3 — Sharebuy-back amendments — Schedules1
and 2

4.3 Theprovisionsin Schedule1 will replacethe existingshare
buy-backrulesin Division 4B of Part2.4 of theCorporations
Law. Schedule2 will makea numberof consequential
amendmentsto otherprovisionsof the Law.

Clause 4 — Proprietary companyamendments —

Schedules3 and 4

4.4 Schedule3 insertsthe smallbusinessguideinto Chapter1 of
theLaw.

4.5 Schedule4 simplifiesthe provisionsin theLaw dealingwith
proprietarycompanies.

Clause5 — Company register amendments — Schedules5,
6 and 7

4.6 Schedule5 gatherskeyregisterprovisionsin the Law together
in Chapter2, andsimplifies theregisterkeepingrequirements.
Schedules6 and7 will makea numberof consequential
amendmentsto otherprovisionsof theLaw andtheAustralian
SecuritiesCommissionAct1989.

Clause 6 — Repeals

4.7 TheCloseCorporationsAct1989 hasnot commenced.It is
affectedby constitutionaldifficulties similar to thosefound to
affecttheCorporationsAct1989in the High Courtcaseof New
SouthWalesvCommonwealth(1990) 169 CLR 482. The Close
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CorporationsAct wasdesignedto enabletheadoptionof simpler
corporaterulesfor smallbusinessby reducingthefinancialand
otherreportingrequirementsimposedon smallcompanies.
Thiswill insteadbe achievedby theamendmentsto theLaw set 4
out in Schedules3 and4.

4.8 TheCloseCorporationsAct will thereforebe repealed,together
with a numberof associatedActs.

Clause 7 — Commencementof Schedule6 to the 4
Corporations Legislation Amendment Act 1994

4.9 Theamendmentsto the CorporationsLegislationAmendmentAct
1994are technicalamendmentsconcerningthecommencement
of Schedule6 of thatAct. This Scheduleintroducesthe concept
of ‘penaltyunits’ into theCorporationsLaw.

4.10 Undersubsection2(2) of theCorporationsLegislationAmendment
Act 1994,Schedule6 to thatAct is scheduledto commenceafter
all of theotherprovisionsof thatAct havecommenced.
However,Schedule1 of thatAct is yet to commence,asits
commencementdependson certainStatelegislationbeingin
placeprior to commencement.SchedulesI and6 dealwith
unrelatedtopics,andSchedule1 would not beaffectedby the
earlycommencementof Schedule6.

4.11 Clause7 will enableSchedule6of the CorporationsLegislation
AmendmentAct1994 to commenceon the dayon which theFirst
CorporateLaw SimplificationAct1995 receivesRoyal Assent.
This will enablethe effectiveoperationof thoseprovisionsof
theLaw which areexpressedin termsof ‘penaltyunits’,by
ensuringthat theconceptof ‘penaltyunits’ existsin theLaw
whentheFirst CorporateLaw SimplificationAct1995 commences.

I
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Share buy-backs: Schedules 1 and 2

Outline

5.1 Division4B of Part2.4 of theCorporationsLaw (sections
206AA — 206VF) setsout theexistingrulesconcerningshare
buy-backs.ScheduleI replacestheexistingDivision4B of Part
2.4 of theLaw witha newsharebuy-backsDivision
comprisingsections206A — 206K.

5.2 Schedule2 makesa numberof consequentialandrelated
amendmentsto otherprovisionsin theLawwhich concern
sharebuy-backs.Thetableatparagraph5.24indicatesthe
relevantparagraphin thisexplanatorymemorandumfor each
itemin Schedule2.

The new rules

5.3 Since1989Australiancompanieshavebeenableto buyback
theirownshares.However, few companieshavedoneso
becausetheexistingprovisionsinvolve expensiveand
unnecessaryproceduralstepsandarecomplicated.

5.4 The newDivision4B of Part2.4:

• allowsacompanyto buybackits ownshares(otherthan
redeemablepreferenceshares)if it follows theprocedures
it laysdown(Schedule1, proposedsection206B)

• makesthe rulesthe samefor all typesof companies

• makesinnovativeuseof atableto apply thevarious
proceduralsectionsto thedifferenttypesof buy-backs
(Schedule1, proposedsection206C(1)) — in additionto
its operativepurpose,referenceto thetableenableseasy
accessto the applicablerules

• replacesmandatoryproceduresinvolving auditors,
experts,advertisementsanddeclarations,whicharenot
requiredin mostoverseasjurisdictions,with new
safeguardsfor creditorsandshareholdersthatfocuson
continuingcompanysolvency,fairnessamong
shareholdersanddisclosureof all materialinformation.

5.5 The newDivisioncontinuesto operateasanexceptionto the
existingprohibitionin section205of theLaw againsta
companyacquiringaninterestin its ownshares.A buy-back
not carriedout asrequiredby thenewDivisionwill constitutea
breachofsection205 (Schedule2, item 5), but will not affect
thevalidity of thebuy-back agreement (Schedule2, item 6).
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Equal accessscheme

5.6 A buy-backmadeasa part of aschemewhichallowsequal
accessto all ordinaryshareholders(calledan ‘equalaccess 4
scheme’)is subjectto lessstringentrulesthanabuy-backthat
favourssomeshareholdersoverothers(called‘selective’ buy-
backs). An equalaccessschememayincludesomemarginal
differencesbetweenoffers (Schedule1, proposedsubsections
206C(2)and (3)).

5 7 All ordinaryshareholdersmusthaveareasonableopportunity
to accepttheoffersmadeto themunderanequalaccessscheme
(Schedule1, proposedparagraph 206C(2)(c)).This approach
allows companiesto devisetheirowntimetableto suittheir
particularcircumstances,if no shareholdersareunfairly
disadvantaged.It is not necessarythatall shareholdershavean
equalopportunityto considertheoffer, only that theyall have
at leasta reasonableopportunity. If, for example,the company
isawarethatashareholderwill not beableto considertheoffer
beforeacertaindate,thenit shouldtakethis intoaccountin
fixing the timeby whichoffersmustbeaccepted.

5.8 A companymightnot be ableto bringabuy-backproposal
within therulesfor anequalaccessschemebecause,for
example,it hassomeshareholdersliving in acountrywhich
prohibitsbuy-backoffers. TheASC will be ableto exemptthe
companyfrom themorestringentrequirementsfor selective
buy-backs,subjectto conditions (Schedule1, proposed
subsection206E(4)). An exampleof apossibleconditionwould
be thatthecompanycomplieswith thelessstringent,but still
significant,rulesforanequalaccessscheme.

Selectivebuy-backs

5.9 Selectivebuy-backscanonly proceedif theyareapprovedby
all shareholders,orby aspecialresolutionof thecompanyon
whichno voteis castby sellingshareholdersor theirassociates
(Schedule1, proposedsubsection206E(1)).

5.10 Selling shareholdersandtheirassociatesmaynot votein favour
of aspecialresolutionto approveaselectivebuy-back
(Schedule1, proposedparagraph 206E(1)(a)).

On-market, employeeand odd lot buy-backs

5.11 A companymayalsobuybacksharesheldbyor for thebenefit
of employeesor executivedirectorsof thecompanyor arelated 4
body corporate.However,the buy-backmustbe undertakenas
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part of a scheme(called an ‘employeeshare scheme’)that has
beenapprovedby the companyin generalmeeting. A listed
companymayalsobuybacksharesthatareunmarketable
parcels(calledan ‘odd lot’ buy-back)or in theordinarycourse
of trading on the stockexchange(called an ‘on-market’
buy-back).

Solvency

5.12 Directors will needto ensurethata sharebuy-back doesnot
causetheir companyto becomeinsolvent. If it does,theBill
makesdirectors personallyliable for the company’s loss,in the
sameway that theycanalreadybe liable forallowing the
company to trade while it is insolvent (Schedule2, item 11).

5.13 If a buy-back doescausea company to becomeinsolvent,the
liquidatormaybeableto recovercompensationfrom the
sellingshareholders(existingsection588FF).

5.14 Whereacompanyis placedinto liquidationbeforethe
companyhasdischargedits obligationsunderthebuy-back
agreement,selling shareholderswill be able to claim in a
winding up (Schedule2, item 7). However,their claim against
the companywill rank after claims madeby other creditors
(Schedule2, items 8 and 9). The liquidatorof acompany
whichhasenteredinto abuy-backagreementwill not beable to
disclaim theagreement (Schedule2, item 10).

5.15 Companieswill continueto beableto applytheir share
premium accountin providing for considerationpayableby a
companyon abuy-back of its shares (Schedule2, item 4).

Changesin control

5.16 To avoid duplicationof regulation,themain takeoverrulesin
Chapter 6 of the Law will not apply to a buy-back (Schedule2,
items 3 and 13). However, if the effectof the buy-backon the
controlof thecompanywould beunreasonable,theASC will be
ableto asktheCorporationsandSecuritiesPanelto declarethat
the buy-back is unacceptable(Schedule2, item 14).

5.17 If anequalaccess,employeeshareschemeor onmarket
buy-backwould result in thecompanyhavingboughtback
more than 10 percentof its sharesin the last 12 months, the
buy-backmustbeapprovedby anordinaryresolutionof the
company(Schedule1, proposedsubsection206D(1)).This is
to allow membersto considerthe potential implications for
controlof thecompanyin thecaseof substantialbuy-backs.
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5.18 Substantialshareholderswill not berequiredto updatetheir
substantialshareholdernoticesassharesareboughtbackunder
abuy-backproposal(Schedule2, item3). However,oncethe
buy-backis completeandtheshareshavebeencancelled,then
theusualnotificationrequirementswill revive.

5.19 A buy-backwill bedefinedto bea ‘prescribedoccurrence’.This
means,for example,thatapersonmakingatakeover
announcementconcerningacompanywill beableto withdraw
theannouncementif thetargetcompanycarriesoutabuy-back
(Schedule2, item12).

Disclosure

5.20 TheASC mustbegiven atleast14 businessdays’noticeof any
significantsharebuy-back(Schedule1, proposedsection
206G). Thisenablescreditorsandshareholdersto become
awareof theproposedbuy-back,giving themanopportunityto
try to stopit if, for example,it might lead to thecompany’s
insolvency(Schedule2, item 15).

5.21 Wheneverashareholdermeetingis requiredto approvea
buy-backproposal,thecompanywill haveto giveeach
shareholderastatementsettingout all theinformationknown
to thecompanythatis materialto thedecisionto approvethe
proposal.However,acompanyneednot discloseinformation
if it would beunreasonableto requireit to do so,havingregard
to anypreviousdisclosureof theinformationby thecompany
to its shareholders(Schedule1, proposedsubsections206D(2)
and206E(2)). Forexample,acompanywhichhadpreviously
disclosedmaterialinformationin its lastannualreportwould
haveto includetheinformationin its disclosurestatementif its
relevanceto thebuy-backwould not beapparentto
shareholders.

5.22 All documentssentto shareholdersfor themeetingwill haveto
belodgedwith theASC (Schedule1, proposedsubsections
206D(3)and 206E(3)).

5.23 Whenthecompanymakesan offer fora selectivebuy-backor
anoffer underanequalaccessscheme,thecompanywill have
to give theshareholderall informationknownto thecompany
thatis materialto thedecisionwhetherto accepttheoffer
(Schedule1, proposedsection206H). Copiesof theoffer
documentswill haveto belodgedwith theASC (Schedule1,
proposedsection206F).
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5.24 Thefollowing tableindicatestherelevantparagraphin this

explanatorymemorandumfor eachitem inSchedule2.

Item Para. Item Para. Item Para.

Item I — Item 6 5.5 Item 11 5.12

Item 2 — Item 7 5.14 Item 12 5.19

Item 3 5.16, 5.18 Item 8 5.14 Item 13 5.16

Item 4 5.15 Item 9 5.14 Item 14 5.16

Item5 5.5 Item 10 5.14 Item 15 5.20
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Proprietary companies: Schedules 3 and 4

Outline

6.1 Thechangesto theCorporationsLaw coveringproprietary
companiesaresetoutin Schedules3 and4.

6.2 Schedule3 insertsasmallbusinessguide,which summarises
therulesof key significancefor smaller companiesand
providessignpoststo thekeyoperativeprovisionsin theLaw.

6.3 Schedule4 makesanumberof individualamendmentsto
variousprovisionsspreadthroughouttheLaw that flow from
decisionsto:

• reducetheminimumnumberof directorsfor proprietary
companiesfrom 2to I

• reducetheminimumnumberof membersfor proprietary
companiesfrom2 to 1

• simplify the processof establishingaproprietarycompany
by:

— removingrulesthatrequirethearticlesof association
of aproprietarycompanyto containcertain
restrictions

— makingit optionalto reserveacompanyname

• replacethedistinctionbetweenexemptandnon-exempt
proprietarycompanieswithadistinctionbetweensmall
andlargeproprietarycompanies

• focusfinancial reportingobligationson publiccompanies
andlargeproprietarycompanies

• removetherequirementthatproprietarycompanieshold

anannualgeneralmeeting.

6.4 ThecommentaryonSchedule4 containscross-referencesto the
variousitemsin theSchedule.An indexto thoseitemsappears
in paragraph6.33.

Small businessguide - Schedule3

6.5 A majorinitiative in the draft legislationis theintroductionin

theLawof thesmallbusinessguide (Schedule3).
6.6 Theguidesummarisesthe mainprovisionsof theLaw thatare

likely to be relevantto smallcompanies.Theguidedoesnot, 4
itself, containoperativeprovisions.
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6.7. Theguideis designedfor the peoplewhooperatesmall
businessesandaimsto helpthemunderstandtheir rightsand
responsibilitiesif theychooseto incorporatetheirbusinesses.It
givesanoverviewandprovidesshortanswersto basic
questionsabouttheLaw, andthendirectsthe readerto the
relevantpart of theLawif moredetail is required.

6.8 The guideis includedin responseto calls thattheLaw should

givespecialattentionto theneedsof smallbusinesses.

6.9 The mainareascoveredin theguideare:

• whatincorporationmeans

• thecompanystructure,for smallbusiness

• settingup anewcompany

• continuingobligationsafter thecompanyis setup

• companydirectorsandcompanysecretaries

• sharesandshareholders

• fundingthecompany’soperations

• returnsto shareholders

• accounts~andaudit for smallproprietarycompanies

• disagreementswithin the company

• companiesin trouble.

6 10 Becausethecontentsof theguidecanbeaffectedby changes
outsidetheLaw itself, theguidewill be ableto be amendedby
regulationsto reflectchangesin the regulationsor in
instrumentsissuedby theASC undertheLaw. However,any
changesto theguideresultingfrom changesto theLaw will be
requiredto be madeby anamendmentto theLaw.

The simplified rulesfor proprietarycompanies- Schedule4

6.11 TheBill streamlinestheregulationof all proprietarycompanies.
Underthenewrules,smallproprietarycompaniesfacea
regulatoryburdenthat is no greater,andin significantrespects
less,thantheburdencurrentlyfacedby exemptproprietary
companies.

6.12 TheBill replacesthedistinctionbetweenexemptand
non-exemptproprietarycompanieswith adistinctionbetween
smallandlargeproprietarycompanies(Schedule4, items4
and6). Largeproprietarycompaniesarethosewhichmeetat
least2 of thefollowing criteria — grossoperatingrevenue($lOm
a year),assets($5m)andnumberof employees(50).

17



6.13 TheBill makesa numberof amendmentsto theLawto take
accountof theremovalof theconceptof anexemptproprietary
company(Schedule4, items33, 34,36, 38, 43,44, 45,48, 49, 59,
60, 61, 62,63, 78, 79,80, 81 and82). Someexamplesof these 4
changesare:

• theprovisionrelatingto deemedannualgeneralmeetings
of exemptproprietarycompaniesis omitted

• theprovisionallowing exemptproprietarycompaniesto
passa resolutionwithoutholdinganactualmeetingis 4
extendedto all proprietarycompanies

• provisionsapplicableto the qualificationsof auditorsof
exemptproprietarycompaniesareextendedto all
proprietarycompanies.

6.14 Theminimumnumberof membersanddirectorsfor a
proprietarycompanywill be reducedfrom 2 to I (Schedule4,
items 7 and 25). The Bill makesa number of amendmentsto
the Lawto takeaccountof thesechanges(Schedule4, items 16,
22, 23, 24,26, 31, 32,37, 39,40, 42, 47,50, 51, 70,76 and77).

6.15 Proprietarycompanieswill no longerhaveto hold anannual
generalmeeting(Schedule4, item35).

6.16 As aresult,the requirementfor proprietarycompaniesto lodge
annualreturnsis no longerbe linked to the holdingof an
annualgeneralmeeting.Lodgmentwill be requiredfor each
calendaryearbefore31 Januaryin thenextcalendaryear.
However,theASC will be ableto extendthisperiodandthus
dealwith anytransitionalproblemsfor companieswhich
would presentlylodgetheiraccountsafterthatdate(Schedule
4, item 66).

6.17 In addition,the requirementsfor financialstatementsand
reportsto be laid beforeannualgeneralmeetingsareconfined
to public companies(Schedule4, item56).

6.18 The removalof theannualgeneralmeetingrequirementresults
in the needfor a numberof consequentialamendments
(Schedule4, items 27, 28, 29,30, 36,52, 55, 65,67 and68).

6.19 TheBill insertsanew DivisionIA in Part3.6of theLaw which
setsout theapplicationof theaccountsprovisionsto various
companies(Schedule4, item41).

6.20 Smallproprietarycompanieswill generallynot haveto prepare
annualfinancialstatements,applyaccountingstandardsin the
preparationof thestatementsor havethemauditedunless
requiredto do soby membersholding5% of the sharesor the
ASC (Schedule4, item 41,proposedsection283C).
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Consequentialchangesto takeaccountof thisaremadein the
Bill (Schedule4, items 46 and 61).

6.21 As a complementto the Bill abolishingtheautomatic
compilationof annualaccountsby smallproprietary
companies,it is proposedto amendtheCorporations
Regulationsto eliminatethe requirementthat companieslodge
key financialdatain theirannualreturns.

6.22 TheBill requirestheaccountsof largeproprietarycompaniesto
be prepared,auditedandlodgedwith theASC within 4 months
aftertheendof thefinancialyear. TheBill alsosetsout the
deadlinesthatapplyfor the preparationof theaccountsof
othercompanies(Schedule4, items41 and5).

6.23 To avoid disruptingestablishedcommercialarrangements,
thoseexistingexemptproprietarycompanieswhich havetheir
annualaccountsaudited,whicharelargeandwhichelectto
continueoperatingunderthe existingruleswill notneedto
lodgetheiraccountswith theASC (Schedule4, item58).

6.24 TheBill alsosetsout thecircumstancesin which financial
statementsmustbe sentto members(Schedule4, items53,54
and64). Largeproprietarycompaniesarerequiredto do this,
asaresmallproprietarycompanieswhich prepareaccounts
followinga requestfrom shareholders,or smallproprietary
companieswhichareforeigncontrolledandnot coveredby
consolidatedaccounts.

6.25 Lodgmentof accountswith theASCandtheASC’s powerto
requirecompaniesto prepareor lodgeaccountsarealsodealt
with in theBill (Schedule4, items 57 and 58). Large
proprietarycompaniesandsmallproprietarycompanieswhich
areforeigncontrolledandnot coveredby consolidated
accountsarerequiredto lodgecompanyaccountsandreports
with theASC. TheASC mayaska companyto lodgeaccounts
andmayaska smallproprietarycompanyto prepareor lodge
accounts.

6.26 Theamendmentsdealingwith companyaccountswill apply to
eachfinancialyearof a companythatendson or afterthe
commencementof proposedsection1408 (Schedule4, item 83).

6.27 Reservationof companynameswill be optional (Schedule4,
items 10, 11,12, 13, 69,71, 72,73, 74 and 75).

6.28 Proprietarycompanieswill beableto choosewhetherto have
restrictionson the right to transfersharesin theirarticles
(Schedule4, items 8, 9, 14, 15,17, 19,20 and 21).
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6.29 The‘offer to thepublic’ testwill be eliminated. Theprohibition
on proprietarycompaniesmakingoffers of securitiesto the
publicis replacedby a prohibitionon themdoinganythingthat
would requirethelodgmentof aprospectus.Exceptionswill
be allowedfor offers to shareholdersandemployeessothatthe
newrulesdo not alter the presentpositionfor proprietary
companiesin thisrespect.Proprietarycompanieswill also
havethebenefitof thecurrentexemptionsto theprospectus
provisions(Schedule4, items8, 9, 14, 15, 17, 19,20 and21).

6.30 Currentlytherearecomplexruleswhichcanleadto a court
retrospectivelydeeminga companywhich hasbreachedthe
proprietarycompanyprovisionsto havebeena public
companysinceaparticulardate. The Bill providesa simpler
procedureif aproprietarycompanybreachesthe newrules,by
giving theASCthepowerto orderit to convertto a public
company. Wherea proprietarycompanydoesnot complywith
theorder,the ASC will be ableto determinethatthecompany
is apublic company(Schedule4, item18).

6.31 TheBill containsa savingsprovisiondealingwith existing
companieslimited by bothsharesandguarantee(Schedule4,
item83). Thesecompanieswill be able to remainregisteredas
proprietarycompaniesuntil theyceaseto be limited by shares
andguaranteeor ceaseto beproprietarycompanies.

6.32 The Bill alsoamendsSchedule3 of the Law to insertnew
penaltiesfor acontraventionof proposedsubsection116(2)and
proposedsections170 and317 (Schedule4, item 84).

6.33 The following tableindicatestherelevantparagraphin this
explanatorymemorandumfor eachitemin Schedule4.

Item Para. Item Para. Item Para.

Item I Item 9 6.28,6.29 Item 17 6.28, 6.29

Item 2 Item 10 6.27 Item 18 6.30

Item 3 Item 11 6.27 Item 19 6.28,6.29

Item 4 6.12 Item 12 6.27 Item 20 6.28,6.29

Item 5 6.22 Item 13 6.27 Item 21 6.28,6.29

Item 6 6.12 Item 14 6.28,6.29 Item 22 6.14

Item 7 6.14 Item 15 6.28,6.29 Item 23 6.14

Item 8 6.28, 6.29 Item 16 6.14 Item 24 6.14
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Item Para.

‘ Item 25 6.14

Item 26 6.14

Item27 6.18

Item 28 6.18

Item 29 6.18

Item 30 6.18

Item 31 6.14

Item 32 6.14

Item 33 6.13

Item 34 6.13

Item 35 6.15

Item 36 6.13,6.18

Item 37 6.14

Item38 6.13

Item39 6.14

Item 40 6.14

Item41 6.19, 6.20

6.22

Item 42 6.14

Item 43 6.13, 6.20

Item 44 6.13,6.20

Item Para.

Item 45 6.13,6.20

Item 46 6.20

Item 47 6.14

Item 48 6.13

Item 49 6.13

Item 50 6.14

Item 51 6.14

Item52 6.18

Item 53 6.24

Item 54 6.24

Item 55 6.18

Item 56 6.17

Item 57 6.25

Item 58 6.23,6.25

Item 59 6.13

Item 60 6.13

Item 61 6.13,6.20

Item 62 6.13

Item 63 6.13

Item 64 6.24

Item Para.

Item 65 6.18

Item 66 6.16

Item 67 6.18

Item 68 6.18

Item 69 6.27

Item 70 6.14

Item 71 6.27

Item 72 6.27

Item 73 6.27

Item 74 6.27

Item 75 6.27

Item 76 6.14

Item 77 6.14

Item 78 6.13

Item 79 6.13

Item 80 6.13

Item 81 6.13

Item 82 6.13

Item 83 6.26,6.31

Item 84 6.32
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Company registers: Schedules 5, 6 and 7

Outline

7.1 Schedules5, 6 and7containthe amendmentson company

registers.
7.2 Schedule5bringstogether(in proposednewsections216A —

216K) theruleson theregistersof: 4
• members

• option holders

• debentureholders.

7.3 Schedule6 containsa numberof amendmentsthat:

• eliminatetherequirementsto keepthe registersof:

— directors,principalexecutiveofficersandsecretaries

— directors’shareholdings

— substantialshareholdersin listedcompanies

— noticesof beneficialownershipin listedcompanies,
and

— buy-backs

• requiredirectorsof listedcompaniesto notify the relevant
securitiesexchangeof theirdealingsin thesharesof their
owncompanyor arelatedcompany

• allowingdirectorsandsecretariesto havetheir residential
addressesnot publicly availableon theASC’sdatabasein
casesinvolving personalsafety

• abolishbranchregistersin Australiafor Australian

companies.

7.4 Schedule7 containsanamendmentto the AustralianSecurities
CommissionAct 1989 whichis consequentialuponallowing
directorsandsecretariesto havetheir residentialaddressesnot
publicly availableon theASC’s database.

7.5 The following commentarycontainscross-referencesto the
variousitemsin Schedules5 and6. An indexto theitemsin
Schedule6 appearsin paragraph7.35.

Members, option holders and debentureholders

7.6 The Bill insertsa newPart2.5 to dealwith registersof 4
members,optionholdersanddebentureholders(Schedule5,
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proposedsections216A - 216D) andrepealstheexisting
provisionsdealingwith theseregisters(Schedule6, items16,
22, 60). It bringstogetherandmakesuniform thevarious
requirementsfor theseregistersdealingwith location,access,
agents’obligations,courtcorrectionandevidentiaryvalue
(Schedule5, proposedsections216Eto 216!). TheBill also
imposesnewpenaltiesfora failureto complywith theregisters
provisions,for example,for afailure to maintaina registeras
requiredunderproposedsection216B,216Cor 216D(Schedule
6, item72).

7.7 Theregisterof optionscurrentlyrecordsinformationabout
grantsof options,but doesnot indicatethe identityof the
currentholderof anoption. Proposedsection216Crequires
companiesto maintainaregisterof option holders,whichwill
be requiredto bekeptup to date. Thisregisterwill beamore
usefulrecordfor thoseinterestedin thecompany(Schedule5,
proposedsection216C).

7.8 Proposedsection2I6Fdealswith accessto andcopyingof
informationcontainedin companyregisters.This section
providesfor publicaccessto theseregistersandfor the
provisionof copiesof theseregistersto membersof thepublic
(Schedule5, proposedsection216F).

7.9 Proposedsubsection216F(6)will givetheASCadiscretionto
exemptacompanyfrom therequirementsin proposed
subsections216F(1)— (3) to allowaccessto its registerof
debentureholdersandto providecopiesof thatregister. The
ASC’s powerwill onlyextendto thedetailsof debenture
holderswhosedebenturesarenot convertibleinto sharesor
optionsoverunissuedshares.The limitationof theASC’s
powerin thiswaywill meanthatwherethedebentureis of a
kind thatcould beusedto affectthecontrol of thecompany,the
detailsof thedebentureholderwill not beableto bewithheld
from thepublic register(Schedule5, proposedsection216F).

7.10 TheASC’s discretionarypowerin thisareahasbeenincluded
in theBill in light of a recommendationof theParliamentary
JointCommitteeon CorporationsandSecuritiesina reporton
theFirst CorporateLaw SimplificationBill dated2 March 1995.

7.11 A numberof consequentialamendmentsfollow on from the
rearrangementandbringingtogetherof theregisters
provisions. Forexample,referencesin theCorporationsLaw to
theexistingregistersof members,optionsanddebenture
holdersareamendedto reflectthe newsectionswithin thenew
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Part 2.5 (Schedule6, items 7, 8, 9, 15,19, 21, 47,51, 62, 63, 67
and 71).

7.12 Theheadingto Division5 of Part2.4is amendedto reflect the 4
fact thattheDivisionwill no longerdealwith the registerof
members(Schedule6, item13).

7.13 TheLaw will no longerexemptcompaniesgovernedby section
140 of the Life InsuranceAct1945from theobligationto comply
with theLaw’s requirementsto maintainaregisterof members 4
(Schedule6, item 14).

7.14 Australiancompanybranchregisterswithin Australiaare
abolishedbecausetheyno longerservea usefulpurpose
(Schedule6, item22). A numberof amendmentsin theBill
follow asaconsequence(Schedule6, items1, 2, 17, 18, 20,40,
43, 44,45, 46, 48,49, 50, 52, 61,64,65, 68,69 and70). Provision
for overseasbranchregisterswill be maintained(Schedule5,
proposedsection216K).

7.15 TheBill recognisestherole of computersin keepingregistersby
providingfor accessby computerwherethis is agreedand
enablingapersonto obtainacopyof aregisterin aform
generatedby thecomputersystemon which theregisteris kept
(Schedule5, proposedsection216F).

7.16 Theperiodwithin whichacopyof aregistermustbe given to a
personwho requestsit andpaysanyapplicablefeeis reduced
to 7 days(Schedule5, proposedsection216F). Thereis a
penaltyfor failure to complywith this provision(Schedule6,
item72).

7.17 A personis prohibitedfrom usinginformationin theregisters
of members,option holdersor debentureholdersto contactor
sendmaterialto aperson.Disclosureof suchinformation,
knowingthat theinformationis likely to be usedto contactor
sendmaterialto aperson,is alsoprohibited.The rulesapply
whethertheuseis for profit or otherwise. Mostsignificantly,
therulesprohibittheuseor disclosureof informationfrom
theseregistersin connectionwith thesaleanduseof
commercialmailing lists(includingwheretheinformationis
combinedwith informationfrom othersources).Therearecivil
andcriminal remediesfor breachesof thisrule (Schedule5,
proposedsection216J; Schedule6, item 72).

7.18 However,theprohibitiondoesnot operateif theuseor
disclosureof the informationis relevantto theholdingof the
securitiesconcerned.It doesnot interferewith the useof the
informationfor purposessuchascontactingshareholdersin
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relationto takeoversor in orderto influencecompany
managementabouttheoperationof thecompany. In addition,
theprohibitiondoesnot operateif theuseor disclosureof the
informationis approvedby the company(Schedule5,
proposedsection216J). Shareholdersmaybe expectedto hold
thecompany’smanagementaccountablefor anyapproval
given.

Register of directors, principal executiveofficers and
secretaries

7.19 Companieswill no longerhaveto keepa registerof directors,
principal executiveofficersandsecretaries(Schedule6, item
35). Informationon directorsandsecretariesof companieswill
beavailablethroughthe ASC. Consequentialamendmentsin
the Bill reflect the abolition of this register (Schedule6, items
41, 42).

7.20 Informationaboutdirectorsandsecretarieswill haveto be
lodgedwith theASC,so thatit ispublicly available(Schedule
6, item35 and72). TheASC will havethe powerto requirea
companyto supplyit with informationabouttheofficers of the
company.

7.21 TheASC will alsobeableto certify thata particularpersonwas
anofficer of the companyata particulartime (Schedule6, item
35).

7.22 Thepositionof principal executiveofficer is not requiredfor
CorporationsLaw purposesandwill no longerbe recognised
underthe Law. A numberof amendmentsin theBill follow as
aconsequence(Schedule6, items10, 11,12, 29, 30,32, 33, 34,
35, 36,37 and38)

7.23 Thecompanywill be requiredto obtaineachdirector’sand
secretary’ssignedconsentto actbeforethe appointment,and
will haveto retainthatconsent(Schedule6, items25 and72).

7.24 A directoror secretarywhoresignsor retireswill beableto
notify theASC of their resignationor retirement.This will
enabletheASC to correctthe publicrecord. Thecompanywill
still haveanobligationto notify theASC of theresignationor
retirement(Schedule6, item35).

7.25 Directorsarenot requiredto havetheir residentialaddress
availableon-linefrom theASC databasewheretheir safetyor
thatof their family mightbe atrisk (but theASC will continue
to hold theseaddresses).This facility is basedon thepresent
systemfor theelectoralroll undertheCommonwealthElectoral
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Act 1918. Wheredirectorssatisfytherequirementsof this Act
for removalof theiraddressfrom the electoralroll, theywill be
ableto inform the ASC andprovideanalternativeaddressfor
serviceof legalprocessto be shownon ASC records.A similar
procedurewill be providedfor theASC to grantanexemption
for directorswho arenot includedon theelectoralroll
(Schedule6, item 35). There area number of amendmentsin
theBill whichfollow asa consequence(Schedule6, items 5, 6
and 66). 4

7.26 TheBill alsoremovestherequirementfor:

• directors’consentsto be lodgedwith the ASC in certain
cases(Schedule6, items 23 and 24).

• companiesto lodgewith theASC a list of continuing
directorswhenprovidingdetailsof achangein directors
(Schedule6, item 35).

Register of directors’ shareholdings

7.27 Companieswill no longerhaveto keepthisregister(Schedule
6, item 26). A numberof amendmentsin theBill follow asa
consequence(Schedule6, items3, 4, 27, 28,31 and39).

7.28 Directorsof listedcompanieswill haveto discloseto theASX
thesameinformationwithin thesametimeframeas theyare
currentlyrequiredto discloseto their companies(Schedule6,
items 26 and 72).

7.29 Initially, directorsof listedcompanieswill be requiredto notify
theASX of theinformationwhich is currentlyrequiredto be on
thecompany’sregister(Schedule6, item26).

7.30 Undersection776(2B)of the Law, theinformationprovidedto
theASX andreleasedto themarketwill begiven to theASC
andaccessibleaspartof theASC records.

Other registers

7.31 Companieswill no longerberequiredto keepregistersof:

• substantialshareholders(Schedule6, items53 and54)

• noticesof beneficialownership(Schedule6, items 55,56,
57,58 and 59)

• buy-backs.

7.32 Substantialshareholderswill still berequiredto lodgenotices 4
with thecompanyandwith theASX.
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7.33 A companywill still beableto senda noticeto a person
requiringthattheygivedetailsof theirbeneficialownershipof
thecompany’sshares.

7.34 Whereabuy-backoccurs,thesharetransferswill berecorded
in the registerof members.

7.35 Thefollowing tableindicatestherelevantparagraphin this
explanatorymemorandumfor eachitem in Schedule6.

Item Para. Item Para. Item Para.

Item 1 7.14 Item 21 7.11 Item 37 7.22

Item 2 7.14 Item 22 7.6, 7.14 Item 38 7.22

Item3 7.27 Item 23 7.26 Item 39 7.27

Item 4 7.27 Item 24 7.26 Item 40 7.14

Item 5 7.25 Item 25 7.23 Item 41 7.19

Item 6 7.25 Item 26 7.27,7.28, Item 42 7.19

Item7 7.11 7.29 Item 43 7.14

Item 8 7.11 Item 27 7.27 Item44 7.14

Item 9 7.11 Item 28 7.27 Item 45 7.14

Item 10 7.22 Item 29 7.22 Item 46 7.14

Item 11 7.22 Item 30 7.22 Item 47 7.11

Item 12 7.22 Item 31 7.27 Item 48 7.14

Item 13 7.12 Item 32 7.22 Item 49 7.14

Item 14 7.13 Item 33 7.22 Item 50 7.14

Iteml5 7.11 Item34 7.22 Item5I 7.11

Item 16 7.6 Item 35 7.19,7.20 Item 52 7.14

Item 17 7.14 7.21, 7.22, Item 53 7.31

Item 18 7.14 7.24, 7.25, Item 54 7.31

Item 19 7.11 7.26 Item 55 7.31

Item 20 7.14 Item 36 7.22 Item 56 7.31
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Item Para. Item Para. Item Para.

Item 57 7.31 Item 63 7.11 Item 69 7.14

Item 58 7.31 Item 64 7.14 Item 70 7.14

Item 59 7.31 Item 65 7.14 Item 71 7.11

Item 60 7.6 Item 66 7.25 Item72 7.6, 7.16,

Item 61 7.14 Item 67 7.11 7.17,7.20,

Item 62 7.11 Item 68 7.14 7.23, 7.28
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