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FAMILY LAW REFORM(CONSEQUENTIALAMENDMENTS) BILL 1995

GENERALOUTLINE

1. This Bill makesamendmentsto anumberof CommonwealthActsasa
consequenceof theenactmentof theFamilyLazyReformBill 1994. TheFamily
Law ReformBill 1994makessubstantialchangesto the Family Law Act 1975,in
particular,it repealsandsubstitutesPartVII which establishesthe
relationshipsbetweenchildrenandtheir parents.It seeksto changethe
approachtakenby parentstowardstheir childrenandemphasisestheconcept
of parentalresponsibilityfor the care,welfareanddevelopmentof their
children ratherthanthecurrentconceptsof guardianship,custodyandaccess
whicharetypified by notions of ownershipof children. The newapproach
alsoestablishedrights in childrenfor their careanddevelopmentwhich are
consistentwith theprinciplesof theUN Conventionon the Rightsof the
Child. Thenew Partalsoplacesagreateremphasison thenonlitigious
resolutionof issuesaffectingchildrenby facilitating thedevelopmentof
parentingplanswith theuseof courtparentingordersasasecondary
approach.

2. A numberof Actsadministeredby otherportfolioshaveastheir
foundationor asapartof their foundationtheoutmodedconceptswhich
needto bereplaced.TheFamily LawReform(ConsequentialAmendments)Bill
1995gives effect to thechangesin terminologyin otherCommonwealth
legislation. It will bring otherCommonwealthlegislation,suchasthe Social
SecurityAct 1991 andthePassportsAct1938 in line with the reformsand
facilitate theoperationof theassociatedlegislationapplyingthenew
concepts.

3. Thechangesbeingeffectedby this Bill donotchangethesubstanceor
applicationof thoseotherActs.

4. The Bill will amend-

(i) the Australian CitizenshipAct 1948 to bring the terminologyof that
Act in line with thenew conceptsby changingthe definition of the
word “responsibleparent” for thepurposesof thatAct to include
peoplewho haveaparentingagreementor parentingordersunder
thenew system.

(ii) theChild SupportAssessmentAct1988 to replacetheword
‘custodian”andits variantswith theword “carer” andits variants,
andtheword “access’with theword “contact”. Theseamendments
will maintainconsistencyandavoidpotentialconfusionin the
operationof the Child Support(Assessment)Act1989,sothe “eligible



custodian”entitled to child supportbecomesthe “eligible carer”
entitledto child support.

(iii) the Child Support(RegistrationandCollection) Act 1988 to omit the
words“non-custodial”,includeparentingplans in thedefinition of a
maintenanceagreement,andsubstituterenumberedsections.

(iv) the ChildcareRebateAct1993 to bring the conceptsandterminology
relatedto thedefinitionsof “parent” and“dependentchild” into
line with thenewconceptsandterminologyin theFamily Law Act
1975.

(v) theCommonzoealthLegalAid Act1977to removereferencesto
repealedandomittedprovisions.

(vi) theJurisdictionof Courts(Cross-Vesting)Act1987 to makereferenceto
whatwill be theequivalentsectionasaconsequenceof the
renumberingeffectedby theFamily LazyReformAct1995.

(vii) theMarriageAct1961 to ensureterminologyin thatAct is consistent
with theFamily LazyAct 1975.

(viii) the Migration Act 1958 to changethedefinition of theresponsible
parentfor thepurposesof thatAct to bring it into linewith thenew
conceptsandterminologyin theFamily LazyAct 1975.

(ix) the PassportsAct1938 to maintainconsistencyin terminologyand
avoidpotentialconfusionin theoperationof the PassportsAct1938,
whichmakessubstantialreferenceto thecurrentPartVII of the
Family LawAct1975. In particular,section5(5) of thePassportsAct
1938 refersto theregistrationof overseasorderswithin themeaning
of section68 of PartVII of theFamily LawAct1975. Also sections
7A(2)(c)(ii)(B) of thePassportsAct 1938 rely uponthe terms
“custody”, “guardianship”and“access”as definedin the former
legislation.

(x) theSocialSecurityAct1991 to makeit consistentwith the new
conceptsthatarebeingintroducedinto theFamily LazyAct1975.
Theamendmentsomit referencesto “rights” and“control” and
replacethem,asappropriate,with referencesto thenew conceptof
parentalresponsibilityfor achild’sdayto daycare,welfareand
developmentandto newtypesof parentingordersthatmaybe
madeundertheAct.

theprovisionsof theSocialSecurityAct 1991 which areamended
includesubsection5(2) whichdealswith thedefinitionof a
dependentchild whois under16 yearsof age,andsubsection250(1)
in relationto a soleparentpensionchild.
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The amendmentsarenot intendedin anyway, to resultin any
changesto thequalificationfor,orentitlementto , anysocial
securitypayments.

(xi) correctvarioustechnicalanddraftingmattersincludingthe
consequencesof thealterednumberingof partsof theFamily Law
Act1975.

(xii) theEvidenceAct1995 to apply thatAct to appealsto the Family
Courtof Australiafrom acourtof summaryjurisdictionexercising
jurisdiction undertheFamily LawAct 1975.

FINANCIAL IMPACT STATEMENT

5. The proposedamendmentswill not haveanysignificantfinancial
impact.
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NOTESON CLAUSES

ClauseI - Shorttitle

6. This clauseprovidesfor theAct to becitedas the Family LawReform

(ConsequentialAmendments)Act1995.

Clause2-Commencement

7. Threesectionsof theFamily LazyReformAct 1995commenceon theday
onwhichthatAct receivesRoyalAssent.Thebalanceofthat Act
commencesonaday,or days,to be fixed by Proclamation,or if not
Proclaimed,attheexpiryof 12 monthsafterProclamation.This clause
links thecommencementof thevariousclausesin this Bill with the
commencementof relevantprovisionsin theFamily LawReformAct1995.

Clause3-Amendmentof Acts

8. Clause3 is a technicalamendmentwhichclarifies that theActsreferred
to in theSchedulesareamendedonly in accordancewith theapplicable
items in theSchedules.

SCHEDULE - AMENDMENT OFACTS

Part1 -Amendmentof theAustralianCitizenshipAct1948

9. Item1 of theScheduleomits from subsection5(1)of theAustralian
CitizenshipAct 1948thedefinitionof responsibleparentin subsection5(1)
andsubstitutesanew definitionby referenceto the conceptssetout in
new subsection5(2).

10. Item2 insertsnewsubsections5(2) and5(2A). Newsubsection5(2)
definesthemeaningof responsibleparentfor thepurposesof theAct.
Thenewdefinitionhasregardto thenewconceptsundertheFamily Law
Act for establishingtherelationshipbetweenchildrenandtheirparents.
Newsubsection5(2A) ensuresthat termsusedareconsistentwith the
like termsin the Family LazyAct 1975.

Part 2 - AmendmentoftheChild Support(Assessment)Act1989

11. Item3 replacesareferenceto section60B of theFamily Law Act 1975 in
paragraph(b) of thedefinitionof parentin theChild Support
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(Assessment)Act 1989with section60H, theequivalentsectionon the
commencementof theFamily Law ReformAct 1995.

12. Item4 omits“accessto” andreplacesit with “contactwith” in section5 of
theChild Support(Assessment)Act 1989. Effectively theprovisionsof the
Child Support(Assessment)Act 1989remainthesame,but thesechanges
reflecttheterminologyintroducedby theamendmentsto theFamilyLaw
Act1975.

13. Item5 omits from section5 thedefinitionsof “custodianentitledto child
support”,“eligible custodian”,“major access”“sharedcustodychild” and
“substantialaccess”.

14. Item6 inserts in section5 definitionsof“carer entitledto child support”,
“eligible carer”, “major contact”,“sharedcarechild” and“substantial
contact”. Thenewdefinitionsreinserttheprovisionsof thedefinitions
omittedby Item5 takingaccountof thenewterminologyof theFamily
LawAct1975.

15. Item7 omits from paragraph8(3)(c) thedefinition of“major accessto”
andreplacesit with adefinitionof “major contactwith”.

16. Item8 omits from paragraph8(3)(d)thedefinition of “substantialaccess
to” andreplacesit with adefinition of “substantialcontactwith”.

17. Item9 omits from subsection22(1) thereferenceto “in thecustodyof, or
undertheguardianship,careandcontrolorsupervisionof” andreplaces
it with “underthecare(howeverdescribed)of’.

18. Item10 omits from subsection25(2) thereferenceto “joint custodians”
andreplacesit with a referenceto “joint carers”.

19. Item11 omits from subsection25(4) thereferenceto “in thecustodyof,or
undertheguardianship,careandcontrolorsupervisionof’ andreplaces
it with “underthecare(howeverdescribed)of’.

20. Item12 omits from paragraph31(1)(a)thereferenceto “custodian
entitledto child support”andreplacesit with ‘carerentitledto child
support”.

21. Item13 makesa draftingchangeto paragraph31(I)(b)by omitting “liable
parent”andreplacesit with ‘liable parent’.

22. Item14 omits from theheadingin SubdivisionD of Division 2 of Part5
thereferenceto “Custodial” andreplacesit with “Carer”.

23. Item15 omits from section43 thereferenceto “entitled custodian”and
replacesit with “entitled carer”.
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24. Item16 omits from paragraph48(b)thereferenceto “Custodial”and
replacesit with “Carer”.

25. Item17 omits from paragraph48(da) thereference“to whom theparent
hassubstantialaccess”andreplacesit with “with whom theparenthas
substantialcontact”.

26. Item18 omits from paragraph48(e) thereference“to whoma parenthas
majoraccess”andreplacesit with “with whoma parenthasmajor
contact”.

27. Item19 omits from paragraph48(e)thereference“to whoma parenthas
substantialaccess”andreplacesit with ‘with whoma parenthas
substantialcontact”.

28. Item20 omits from theheadingto SubdivisionG of Division 2 ofPart5
thereferenceto “custodians”and replacesit with “carers”.

29. Item21 substitutesnewparagraph54(1)(b)in identicaltermsotherthan
with changedreferencesfrom “custodian”to “carer”, “custodians”to
“carers”, “custodian’s” to “carer’s” and“access”to “contact”wherever
thosetermsareused.

30. Item22 addsanoteto section81 to theeffectthat aparentingplanmade
undertheFamilyLazyAct1975 maybea child supportagreement.

31. Item23 omits “child agreement”andreplacesit with “parentingplan” in
paragraph84(7)(a).

32. Item24 omits“custodianentitled to child support” andreplacesit with
“carerentitledto child support” in paragraph93(I)(d).

33. Item25 omits from paragraph93(I)(e) thereferenceto “liable parent”
andmakesa draftingchangeto replaceit with ‘liable parent’.

34. Item26 omits from subparagraph117(2)(a)(iv)thereferenceto “accessto”
andreplacesit with “contactwith”.

35. Item27 omits from subparagraph117(2)(b)(i)(A)the referenceto “access
to” andreplacesit with “contactwith”.

36. Item28 omits from subparagraph117(3)thereferenceto “accessto” and
replacesit with “contactwith”.

37. Item29 omits from theheadingto Division 5 of Part7 thereferenceto
“custodian” andreplacesit with “carer”.

38. Item30 replacesa referenceto sub-section64A(9) of theFamily Law Act
1975 in sub-section150(9)of theChild Support(Assessment)Act 1989with

6



areferenceto sub-section67M(6), theequivalentsectionon the
commencementoftheFamily LazyReform Act1995.

39. Item31 omitsreferencesto “custodian”andreplacesit with referenceto
“carer” in a largenumberof provisionsof theChild Support(Assessment)
Act1989.

40. Item32 omits referencesto “custodians”andreplacesit with references
to “carers” in a numberof provisionsof theChild Support(Assessment)Act
1989.

41. Item33 omits referencesto “custodian’s”andreplacesit with references
to “carer’s” ina numberof provisionsof theChild Support(Assessment)
Act1989.

42. Item34 omits“custody”andreplacesit with “care” in a numberof
provisionsof theChild Support(Assessment)Act1989.

Part3 Amendmentof theChildSupport~RegistrationandCollection)Act
1988

43. Item35 omits from paragraph3(1)(b)theterm“non-custodial”sothat it
removestheconceptof custodyfrom theobjectsof child support
liability for themaintenanceof children.

44. Item36 addsto thedefinitionof amaintenanceagreementin subsection
4(1)anoteto the foot of thatdefinition whichrecognisesthataparenting
planundertheFamily LawAct 1975 cansatisfythatdefinition.

45. Item 37 replacesareferenceto sub-section64A(9) of theFamily LawAct
1975 in sub-section16(9)of the Child Support(RegistrationandCollection)
Act1988with sub-section67M(6), theequivalentsectionon the
commencementof theFamily LawReformAct 1995.

46. Item38 replacesa referenceto section66K of theFamily LawAct 1975in
sub-paragraph19(2)(b)(iv) of theChild Support(Registrationand Collection)
Act 1988with section66Q, theequivalentsectionon thecommencement
of theFamily LazyReformAct 1995.
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Part4 - AmendmentsoftheChildcareRebateAct1993

47. Item39 amendsparagraph10(a),which is partofthedefinitionof a
parentfor thepurposesof theAct, by replacingtheconceptof careand
controlof thechild with theconceptof legal responsibilityfor day-to-day
care,welfareanddevelopment.

48. Item40 amendsparagraph10(b),which is thepartof thedefinitionofa
parentfor thepurposesof theAct, by removingreferenceto controlover
achild.

49. Item41 amendsparagraph11(1)(a),which is partof thedefinitionof a
dependentchild for thepurposesof theAct, by replacingtheconceptof
careandcontrolof thechild with theconceptof legal responsibilityfor
dayto daycare,welfareanddevelopment.

50. Item42 amendssubparagraph11(1)(b)(ii),which is partof thedefinition
ofa dependentchild for thepurposesof theAct, by removingreference
to controloverachild.

Part5 - AmendmentoftheCommonwealthLegal Aid Act 1977

51. Item43 omits thewords“section8 of theInterim ForcesBenefitsAct
1947andsubsections117(3)& (4) of theFamily LazyAct1975” from sub-
section32 (3) of the CommonwealthLegalAidAct1977. The InterimnForces
BenefitsAct 1947hasbeenrepealedandsubsections117 (3) & (4) of the
FamnilyLaw Act1975havebeenomittedby the FamnilyLawReformBill
1994.

Part 6 - Amendmentofthe lurisdictionof Courts (Cross-Vesting)Art 1 9R7

52. Item 44 replacesthereferenceto section6OAA in subsection3(1)
(paragraph(ab) of thedefinition of ‘specialfederalmatter’)of the
JurisdictionofCourts (Cross-Vesting)Act1987 with 60G. theequivalent
sectionon thecommencementof theFamnily LawReformAct 1995.
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Part 7- Amendmentofthe MarriageAct 1961

53. Items45 -48amendtheMarriage Act1961 to ensuretheterminologyin
that Act is consistentwith theFamnily LazyAct 1975.

54. In particular;

• thereferenceto “marriagecounsellingorganisation”in subsection
9D(1) is substitutedby “approvedcounsellingorganisation”.

• attheendof subsection9D(2) thefollowing is added“These
conditionscountasconditionsof theorganisation’sapprovalfor
thepurposesof section13D of theFamily lazyAct 1975”.

• thereferenceto “marriagecounsellor” in subsection16(2A) is
substitutedby “family andchild counsellor”.

• thereferenceto “marriagecounsellor” in subsection16(7) is
substitutedby “family andchild counsellor”.

Part 8 - Amendmentof theMigration Act1958

55. Item49 of Part8 of theScheduleamendssection192 of theMigration Act
1958by insertinga newsubsection(8) which definesthemeaningof the
term“guardian”in paragraph192(7)(b)to includea personwho hasa
specificissuesorder,within themeaningof theFamilyLawAct 1975,in
relationto thedetaineeunderwhich thepersonis responsiblefor the
detainee’slong-termcare,welfareanddevelopment.

Part 9 - Amendmentsof PassportsAct1938

56. Item50 amendssubsection5(5) of thePassportsAct 1938 byomitting the
phrase“custodyorderwithin themeaningof PartVII” andsubstituting
“child orderasdefinedin section70F” to reflect thechangein
terminologyin theFamnily LazyReformBill 1995.

57. Item51 substitutesin section5(5) thereferenceto section“68” with a
referenceto section“70G”.
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58. Item52 omits in paragraph7A(2)(a) thephrase“is entitledto custody,
guardianshipof, oraccessto,” andsubstitutes“hascaringresponsibility
(asdefinedin subsection(8)) for”. Thepurposeof thissubstitutionis to
eradicatefrom thePassportsAct1938referenceto thetermscustody,
guardianshipandaccessto a minor,andreplacethosetermswith the
notionof caringresponsibilityfor aminorwhich is introducedby the
amendmentsto theFamily LazyAct 1975.

59. Item53 amendstheterminologyin subparagraph7(2)(c)(ii)(B) to
providethatbeforeaminor canbe issuedwith apassportit will be
necessaryto first obtaintheconsentof thosepersonswith thecaring
responsibilityfor thechild, orestablishgoodreasonsfor theabsenceof
theirconsent.Effectively theprocessesunderthePassportsAct1938will
remainthesame,but thePassportsAct 1938 will reflecttheterminology
introducedby theamendmentsto theFamnily LazyAct1975.

60. Item54amendssection7A by insertinganewsubsection8 which
containsabroaddefinition of personswho havecaringresponsibilityof
thechild asincluding:

• a personwhois aparentof a minorwherethereareno otherorders
held in relationto that child;

• a personwhohasa residenceorderin relationto theminor;

• a personwhohasa specificissuesorderin relationto theminor;

• a personwhohasa contactorderin relationto theminor;or

• a personwhois entitled to custody,guardianshipof, oraccessto,
theminorundera law of theCommonwealthorof aStateorTerritory.

61. TheItemalsoinsertsa newsubsection9 whichensuresthat theterms
usedin section7A of thePassportsAct 1938areconsistentwith the like
termsin theFamily LawAct 1975. Theabovelist of personswith caring
responsibilityin relationto aminordoesnot, however,expandthe
existingpracticesof thePassportsAct 1938. Theamendmentsonly reflect
thechangesto terminologyin theFamnilyLazyAct 1975introducedby the
FamilyLazyReformnBill 1995. It setsout thecategoriesof personswith
caringresponsibilityin orderto avoidany confusion.

Part 10 -Amendmentofthe SocialSecurityAct 1992

62. Items55 - 65 makeamendmentsto subsections5(2) and250(1)of the
Social SecurityAct 1991 to achieveconsistencywith thenewconceptsthat
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arebeingintroducedinto PartVII of theFamily LawAct1975by the
Family LawReformnBill 1994. It omitsreferencesto “rights” and“control”
andreplacethem,asappropriate,with referencesto thenewconceptof
legal responsibilityfor achild’s dayto daycare,welfareand
developmentandto a newtypeof orderthatmaybemadeunderthe
Act.

63. Theprovisionsof theSocialSecurityAct 1991 thatareamendeddealwith
thedefinition ofa dependentchild who is agedunder16(subsection5(2))
andwith thedefinition of aSPP(soleparentpension)child (subsection
250(1)).

64. Theamendmentsarenot intended,in anyway, to resultin anychanges
to thequalificationfor, or entitlementto, any socialsecuritypayments.

SCHEDULE 2- AMENDMENT OF THE EVIDENCE ACT

65. ItemI amendstheEvidenceAct 1995. Thisamendmentprovidesfor the
EvidenceAct 1995 to applythat Act to appealsto theFamily Courtof
Australiafroma courtof summaryjurisdictionof a StateorTerritory
exercisingjurisdictionundertheFamily Law Act. Suchappealsare
heardde novo.
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