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AMENDMENTS OF THE FAMILY LAW REFORMBILL 1994

GENERAL OUTLINE

The amendmentsproposedby the Governmentwill amendthe Family Law
ReformBiil1994, The purposeof the amendmentsis to:

amendtheobjectsto Part111 - PrimaryDisputeResolution- to ensurethat
theencouragementto usenon-litigiousdisputeresolutionmechanismsis
balancedby a recognitionthatthesemechanismsare not appropriatein all
circumstances,andthatwheretheyareused,properregard mustbe paidto
the protectionof thesafetyof theparties;

extendthe ability to advertise,in aRegistryof the Family Court, the range
of servicesthat family andchild counsellorsandcounsellingorganisations,
family andchild mediatorsandmediationorganisations,andapproved
arbitratorsoperatingunderthe Act will provide;

amendthe objectsto PartVII - Childrento makeexplicit in thoseobjects
that the child’s right of contactwith parentsandotherpeoplesignificant
to the care,welfareanddevelopmentof thechild is not unqualified but is
subjectto thatcontactbeingin thebestinterestsof the child;

providethatthe bestinterestsof thechild arethe paramountconsideration
for the courtin making aparentingorder,whetherthe order is madewith
or without the consentof the parties. Wherethe orderis madeby consent,
the court will havea discretionasto the regard it will haveto thelisted
factorswhich are to be takeninto accountin determiningthe bestinterests
of the child;

give explicit recognitionthat considerationof the child’s background,
whendeterminingthe child’sbestinterests,includesconsiderationof any
needto maintaina connectionwith the lifestyle, cultureandtraditionsof
the Aboriginal or TorresStrait Islanderpeoples;

replacetheterm “special purposeorder” whereveroccurringwith
“specific issuesorder”. Theseparentingordersdealwith anyaspectof
parentalresponsibilityotherthanwith whom the child is to live, contact
the child is to havewith a parentor otherpersonsignificant to the care,
welfareanddevelopmentof the child, or the maintenanceof the child. The
amendmentremovesanypossibleimplication that theseordersare
availableonly in specialor unusualcircumstances;

clarify that, in consideringwhetherto grantleavefor thecommencement
of adoptionproceedingsin aStateor TerritoryCourt by a parentand/or
the parent’sspouseor defactopartner,the Family Courtmustconsiderthe
bestinterestsof the child havingregardto the effect of adoptionin‘ severingthe legal tie with the otherparent. The provisionsby which
parentalresponsibilityandanyparentingordersareseveredarealso
clarified;



bring the provisionin relationto variation of a maintenanceorder in line
with the Child Support(Assessment)Act 1989,to includea changein
circumstancesof the personreceivingpaymentunderthe orderas a matter
whichmayjustify a variation of a maintenanceorder. Currently theCourt
mayvary amaintenanceorderin certaincircumstances,including a change
in circumstancesof thechild, or theliable person,butnot of the person
receivingpaymentunderthe order;

makeminor amendmentsto the presumptionsof parentageto implementa
decisionof the StandingCommitteeof AttorneysGeneralto enactuniform
parentagepresumptionsacrossall Australianjurisdictions. These
provisionsreplacereferencesto a 10 month period with referencesto 44
weeks,andto removethe artificial thresholdof a6 month period of
cohabitation,;

strengthenthe requirementupon the Family Court to makeorderswhich
areconsistentwith anyfamily violenceorders,while ensuringthat the
terms of its ordersdo notexposepeopleto family violence;

providethat, in proceedingsin relationto contraventionof a residence
order,a contactorderor a specific issuesorder,theexistenceof a
reasonableexcusefor breachof the order is a defence,with the onusof
establishingthatdefence,on the balanceof probabilities,on the
defendant;

providefor the making of regulationsin relationto parentagetesting
wherean allegedparentis living overseas;

correctvarioustechnicalanddraftingmatters.

FINANCIAL IMPACT STATEMENT

The amendments to the Bill contain no financial impact.

1

I



NOTESON AMENDMENTS AND NEW CLAUSES

AMENDMENT I

1 Theamendmentomitsthe referenceto NewZealandfrom thedefinitionof
‘prescribed overseas jurisdiction’ in subsection 4(1) of the Principal Act. This will
allow NewZealandto be prescribedby Regulationandlisted in Schedulesto the
Family Law Regulations along with other prescribed overseas jurisdictions.

AMENDMENTS 2-4

2 These are the first of a number of amendments which replace the term “special
purposeorder” with “specific issuesorder” as announcedin theGovernmentResponse
to theSecondReportof the SenateLegal andConstitutionalLegislationCommitteeon
the Family Law ReformBill 1994 andthe ExposureFamily Law ReformBill (No 2)
1994. The use of the amended term will clarify thatthe purposeof theseordersis to
dealwith any aspectof parentalresponsibility,otherthanthe child’s residence,contact
with parentsand otherpeople,andmaintenance,andensuresthatthereis no inference
thattheseordersmayonly be obtainedin specialor unusualcircumstances.

AMENDMENT 5

3 The amendmentto the objectsof Part111 “Primary DisputeResolution”
implementstheGovernment’sacceptanceof recommendation2 of theSecondReport
of the SenateLegalandConstitutionalLegislationCommitteeon the Bill. The
amendmentaddsaproviso to theencouragementof the useof primarydispute
resolutionmechanisms,to emphasisethatdecisionsabouttheuseof thesemechanisms
must reflectan awarenessthat theyarenot appropriatein all cases,andthat where
theyareusedregardmustbepaidto the needfor properprotectionfor individuals.

AMENDMENTS 6-7

4 The amendmentsomit clause23, which insertednewsection l9JA into the Act,
to allow, subject to any regulations, an approved mediation organisation to advertise in
a Registry of the Family Court, and replaces it with new section 1 9P which is
repositioned.The new sectionextends,subjectto anyregulations,thepermissionto
advertiseto family andchild counsellorsandcounsellingorganisations,family and
child mediatorsandmediationorganisations,andapprovedarbitratorsunderthe
Family Law Act.

AMENDMENTS 8-9

5 Theseamendmentsalsoreplacethe term “specialpurposeorder” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.

AMENDMENT 10

‘ 6 This amendment implements the Government’s acceptance of recommendation 3
of the SecondReportof the SenateLegalandConstitutionalLegislationCommitteeon
the Bill. Theamendmentto proposedparagraph608(2)(b)addsa provisoto makeit
explicit in the Objectsof PartVII - Children that children’sright of contactwith their
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parents andotherpeoplesignificantto their care,welfareanddevelopmentis not

unqualified,butis subjectto theparamountcyof thechild’s bestinterests.

AMENDMENTS ii - 15

7 Theseamendmentsalsoreplacethe term“specialpurposeorder” with specific
issuesorder” as explainedin respectof amendments2 - 4 above.

AMENDMENT 16

8 New section6OG of the Bill as introducedreinsertsexistingsection6OAA of the
Family Law Act, providingthat the Family Court maygrantleavefor proceedingsto
becommencedfor the adoptionof achild by a prescribedadoptingparent,whichis
definedin new subsection60D(1)as a parentand/orthe parent’sspouseor de facto
partner.The amendmentprovidesa new headingfor the section,to clarify that the
Courtdoesnot permitadoption,which is amatterwithin Statejurisdiction,but rather
maygive leavefor adoptionproceedingsto be commenced.The significanceof this is
that, if leaveis givenby the Court for the commencementof adoptionproceedings,the
subsequentStatecourt orderof theadoptionseversthe legal relationshipbetweenthe
child andtheotherparent.

9 New subsection60G(2)providesguidanceto the Court as to the matterswhich it
is to considerwhenconsideringwhetherto grantleavefor adoptionproceedings.The
subsectionprovidesthat theCourtmustconsiderwhethergrantingleavewouldbe in
thechild’s bestinterests,havingregardto the severanceof parentalresponsibility
effectedby the Act.

AMENDMENT 17

10 The amendmentinsertsanew section61Einto Division 2 of PartVII, which
dealswith parentalresponsibility. Thenew sectionprovidesthataperson’sparental
responsibilityfor achild ceasesupon the adoptionof achild, unlessthe adoptionis by
aparentand/orthe parent’sspouseorde factopartnerandleavefor the adoption
proceedingswasnot given by the Court. Thenew sectionreinsertsthe effectof
subsection63F(4)of the Act, which providesfor thecessationof rights of
guardianship,custodyor access,upon adoption,unlessthe adoptionis by a parent
and/orthe parent’sspouseor de factopartnerandthe Courtdid not give leavefor the
adoptionproceedingsto becommenced.

AMENDMENT 18

11 A new section63CA is insertedwhich providesthata parentingplan maynot be
variedbut maybe revokedby afurtheragreement.The purposeof the new section
63CA is to ensurethat thereremainsin existenceonly onedocumentwhich would 4
constituteaparentingplan. Accordingly, newsubsection63CA(1)providesthatan
agreementis not effectiveto vary aparentingplanregardlessof the form of the
agreementandhow it is expressed.ln addition,anagreementwhich purportsto vary a
parentingplancannotbe registeredunderproposedsection63D (which providesfor
registrationof parentingplansin the courtto makethem haveeffectas if theywere
ordersof the court). 4
12 Newsubsection63CA(2) allowsaparentingplanto berevokedby agreementin
writing betweenthe partiesto theplan. This allows theparentingplanto be revoked
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in full so thatif a newparentingplan is to be madeit replacesthe formerparenting
planin its entirety. This preservesthe intentof havingonly onedocumentwhich can
purportto be aparentingplan.

13 By newsubsection63CA(3),anyagreementwhich revokesaregistered
parentingplanmaybe registered,subjectto therulesof court, underproposedsection
63D. The agreementdoesnot haveeffect to revokethe registeredplanuntil the
agreementis registered.

AMENDMENTS 19-20
14 Theseamendmentsalsoreplacethe term “specialpurposeorder” with “specific

issuesorder” as explainedin respectof amendnients2 - 4 above.

AMENDMENT 21

15 Proposedsection63E is amendedby theomissionof paragraph(c) of thenoteat
the end of subsection (3) and substitutes new paragraphs (c) and (d).

16 Proposedsection63Eprovides,in generalterms,for theeffectof registrationof a
parenLingplanthatcontainschild welfareprovisions. Subsection(3) providesthatthe
child welfareprovisionshaveeffectas if theywerearesidenceorder if the provisions
dealwith a personor personswith whom thechild is to live, a contactorderto the
extentthattheprovisionsof aparentingplandealwith contact,or (asamendedby
amendment19)a specificissuesorder to the extentthat the provisionsof the parenting
plandealwith anyotheraspectof parentalresponsibility.

17 The noteatthe endof proposedsubsection(3) setsout provisionsof theBill
which mayapply becausethe child welfareprovisionsof a parentingplanare
registeredandhaveeffectas if theywereordersof thecourt. The amendmentaddsto
the notea referenceto proposedsubsection65D(2)which providesfor thedischarge,
variation,suspensionandrevival of parentingordersotherthanchild maintenance
orders.

AMENDMENT22

18 The amendmentinsertsanew subsection(3A) into proposedsection63E,
deemingthepanicsto aregisteredparentingplanwhichhaseffectas if it werea court
order to bepartiesto the proceedingsin which the orderwasmade. Thiswill ensure
thatthe full rangeof provisionsdealing with theobligationscreatedby, andthe
enforcementof, court ordersappliesto theregisteredplan. Proposedsection6SZB,
for example,preventsa party to the proceedingsin which aresidenceorder,acontact‘ orderor a careorderweremadefrom takingor sendingthe child concernedout of
Australiaexceptwith the written consentof eachpersonin whosefavour theorder
wasmade,or in accordancewith an orderof thecourt. This amendmenthasthe effect
of applyingthatprohibition to the partiesto aparentingplan.

AMENDMENT 23

19 Proposedsection63Fdealswith the effectof child maintenanceprovisionsof a
parentingplan. Thenoteatthe endof proposedsubsection(2) refersto other
provisionswhichare relevantto certainchild maintenanceprovisionshavingeffectas
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if theywerea courtorder. The amendmentaddsareferenceto proposedsection66S,
which providesfor the discharge,variation,suspensionandrevival of child
maintenanceorders.

AMENDMENT 24

20 The amendmentomitsthe words“and only if” from proposedsubsection630(1),
which dealswith thesettingasideof aregisteredparentingplan. Togetherwith
amendment26, this will providethecourt with an expandedrangeof circumstancesin
which it can set asideor otherwiseaffectaregisteredparentingplan.

AMENDMENT 25

21 The amendmentmakesaminordraftingchangeto proposedsubsection63G(2),
to clarify thatproceedingsarebroughtundersubsection630(2), on groundsstatedin
theparagraphsof the subsection.

AMENDMENT26

22 Theamendmentaddstwo new subsectionsto proposedsection63G. Proposed
subsection63G(3)setsout otherprovisionswhich allow for thesettingasideor
affecting of parentingplans:

• Proposedsubsection63E(2): The variation of child welfare
provisionsin aparentingplan;

• Proposedsubsection65D(2): Themaking of aparentingorder that
discharges,varies,suspendsor revivesprovisionsof aparentingplan;
and

• Proposedsection66S: Thedischarge,variation,suspensionor revival
of provisionsof the parentingplanthathaveeffectas if theywerea
child maintenanceorder.

23 Proposedsubsection63G(4)providesthatacourt mustnot setaside,discharge,
vary,suspendor revivethe wholeor partof aparentingplanexceptas providedin
subsection63G(1),or one of theprovisionsreferredtoin subsection(3).

AMENDMENTS27-30

24 Theseamendmentsalsoreplacethe term “specialpurposeorder” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.

AMENDMENT 31

25 The amendmentaddsanew subsection(2) to proposedsection65D,which
allowsthe court, subjectto the provisionsof the Division, includingthe paramountcy
of the bestinterestsof thechild, to makesuchparentingorderas it thinksproper.
Proposednew subsection65D(2)makesit clearthatacourt maymakea parenting
orderthatdischarges,varies,suspendsor revivessomeor all of an earlier parenting
order,andis notrequiredto remakeaparentingorderin its entirety.
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AMENDMENT32

26 The amendmentremovestheexclusionof consentordersfrom the requirementin
proposedsection65Ethatthecourt, in decidingwhetherto makeaparentingorder,
mustregardthe bestinterestsof thechild as the paramountconsideration.

AMENDMENT 33

27 Proposedsection6SFrequiresthecourt not to makeaparentingorderotherthan
an interim orconsentorderunlessthe partieshaveattendedacounsellingconference,
or thecourt is satisfiedthat thereis an urgentneedfor theorder,or someother
circumstancethatmakesit appropriateto makethe orderwithout the partieshaving
attendedcounselling,or it is not practicablefor thepartiesto attendcounselling. The
amendmentmakesaminordraftingchange,substituting“the” for “a” in the reference
in proposedparagraph63F(2)(b)to theconferencereferredto in subsection63F(2)(a).

AMENDMENT 34

28 The amendmentmakesit explicit thatan exampleof a circumstancein which it
isappropriateto makeaparentingorderwithout thepartieshavingattendeda
counselling conference is in situationsof family violence.

AMENDMENT 35

29 The amendmentalsoreplacesthe term“specialpurposeorder” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.

AMENDMENT36

30 The amendmentinsertsproposedsection6SHA into Division 6- Parenting
ordersotherthanchild maintenanceorders. Theproposednew sectionreplaces
proposedsection70Q,andprovidesthatthe effectof any parentingordersunderthe
Act ceasesupon the adoptionof thechild, unlessthe adoptionis by a parentand/orthe
parent’sspouseor de factopartnerandthecourt hasnot given leavefor theadoption
proceedings to be commenced. The provision has been moved into Division 6 so that
the effectof adoptionupon parentingordersis statedwithin that Division.

AMENDMENT 37

31 Theamendmentremovesthe exclusionof consentordersfrom the requirementin
proposedsubsection65K(2) that the court,in decidingwhetherto makean orderfor
supervisionor assistancein relationto compliancewith a parentingorder by a family
andchild counselloror welfareofficer, mustregardthe bestinterestsof the child as
theparamountconsideration.

AMENDMENT 38-40

32 Theamendmentsalsoreplacethe term“specialpurposeorder” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.
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AMENDMENT 41

33 Proposedsection66S providespowerfor the court to modify child maintenance
orders(StageI of the Child SupportScheme).The amendmentreplacesproposed
subsection66S(1)with a new subsectionto provideathresholdfor theapplicationof
this provision. That thresholdis wherethereis in forcean orderproviding for
maintenancefor the child thatis madeby acourt or is registeredin acourtunderthe
rulesof courtandapersonappliesto thecourt for an orderunderthissection. This
makesit clearthat it is not necessaryfor theproceedingsto beproceedingsfor achild
maintenanceorder,but canbe proceedingsfor thevariationof an existingchild
maintenanceorder.

AMENDMENT 42

34 The amendmentinsertsanew subparagraph66S(3)(a)(iia),sothatthe court may
vary amaintenanceorderwherethecircumstancesof the personentitled to receive
paymentunderthe orderhavechangedso as to justify thevariation. This brings the
circumstancesin which amaintenanceordermaybe varied in line with thosein
subsection129(3)of theChildSupport(Assessment)Act 1989.

AMENDMENT 43
35 Theamendmentalsoreplacestheterm “specialpurposeorder” with “specific

issuesorder” asexplainedin respectof amendments2 - 4 above.

AMENDMENT 44

36 Theamendmentremovestheexclusionof consentordersfrom the requirementin
proposedsection67L that thecourt, indecidingwhetherto makea locationorder,
must regardthe bestinterestsof the child as theparamountconsideration.

AMENDMENT 45

37 Proposedsection67N dealswith Commonwealthinformationorders. The
amendmentexpandsthe applicationof subsection67N(8)sothat, at thetime of
providinginformationaboutthe whereaboutsof achild, aGovernmentDepartmentor
instrumentalityis requiredto provideinformationcontainedin its recordsaboutactual
or threatenedviolenceto thechild concerned,to a parentor anotherpersonwith whom
thechild is living.

AMENDMENT 46-48

38 Theseamendmentsalsoreplacethe term“specialpurposeorder” with “specific

issuesorder” asexplainedin respectof amendments2 - 4 above.

AMENDMENTS 49-50

39 Theseamendmentsremovethe exclusionof consentordersfrom the requirement 4
in proposedsection67V andproposedsubsection67ZC(2)thatthecourt,in deciding
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whethertomakearecoveryorder,or an orderrelatingto the welfareof the child must

regardthebestinterestsof the child as theparamountconsideration.

AMENDMENT 51

40 The amendmentalsoreplacesthe term“specialpurposeorder” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.

AMENDMENT 52

41 The amendmentaddsto the circumstancesprovidedin proposedsubsection
68C(l) in which thepolice mayarrestapersonwithout warrant,to allow for arrest
withoutwarrantwherean injunctionfor the personalprotectionof apersonhasbeen
breachedby harassingor molestingtheprotectedperson.

AMENDMENT 53

42 The amendmentaddsanew subsection(IA) to proposedsection68C- Powersof
Arrest. The newsubsectionmakesit clear thatan injunctiongrantedunderproposed
section68B is an injunction for personalprotectiononly if it is expressedto be so.
This addressesthe concernthatpolicemaybe requiredto interpretinjunctionswhere
thetermsof theinjunction arenot entirely clear.

43 Thisamendmentensuresthatwhena courtissuesan injunction for personal
protection,it is expressedto be suchan injunctionandthereforeprovidesgreater
certaintyto thepoliceas to their authorityto arrestwithout warrant.

AMENDMENT 54

~44 The amendmentmakesaminor draftingcorrectionto replacethe referenceto
Division in proposedsubsection68E(l) with “Subdivision”. The effect of this
amendmentis thatSubdivisionB - Determiningthe bestinterestsof achild . of
Division 10 appliesto anyproceedingsunderPartVII in which the bestinterestsof the
child are theparamountconsideration.

AMENDMENT 55

45 Theamendmentinsertsa referenceto proposednew subsection60G(2),which is
insertedby amendment16, into sub section68R(2),andreplacesthe referenceto
Divisionwith “Subdivision”. Theeffect of this amendmentis thatSubdivisionB -

Determiningthe bestinterestsof a child - of Division 10 appliesto proceedingsin
whichthe Court is requiredto considerthe bestinterestsof thechild.

AMENDMENT 56

46 The amendmentprovidesthatthe requirementin subsection68F(l) thatthe
Courtconsiderthe matterssetout in subsection68F(2)in determiningthe best‘ interestsof thechild is subjectto proposedsubsection68F(3),to be insertedby
amendment59.
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AMENDMENT 57

47 Proposedsubsection68F(2)setsout mattersto be takeninto accountby the
Court whenit is determiningthe bestinterestsof thechild. Theamendmentmakesit
explicit thatthe referencein paragraph68F(2)(e)to backgroundincludesany needto
maintainaconnectionwith thelifestyle, cultureor traditionsof Aboriginal peoplesor
TonesStrait Islanders,This will requirethe Court,whereit is relevant,to consider
whetherthereis any suchconnection,andwhetherthereis aneedto maintain it, as
oneof the factorsto beconsideredin determiningthe bestinterestsof thechild.

AMENDMENT 58

48 Proposedparagraph68F(2)(f)dealswith the needto protectthechild from
physicalorpsychologicalharmcausedby beingsubjectedor exposedto abuse,ill-
treatment,violenceor otherbehaviour. Subparagraph68F(2Xf)(ii) is amendedto
removethe requirementthat the child be physicallypresentwhile athird personis
subjectedorexposedto suchbehaviour.

AMENDMENT 59

49 The amendmentinsertstwo newsubsectionsinto proposedsection68F. New
subsection68F(3)complementsthe removalof theexclusionof consentordersfrom
thereferencestothe bestinterestsof the child beingthe paramountconsideration.The
new subsectionprovidesthe courtwith adiscretion,in the caseof consentorders,so
thatit may,but is not requiredto, considerall the matterssetout in subsection68F(2).
As consentordersaremadeon the basisof agreementbetweenthe parents,the new
subsectionprovidesabalancewhich allowsconsiderationof all relevantmattersby
theCourt in determiningthe bestinterestsof thechild, while ensuringthat the Court is
not requiredto undertakeextensiveenquirieswhereit is satisfiedon the material
beforeit thatthe orderssoughtto be madeby consentare in the child’s bestinterests.

50 New subsection68F(4)providesa definition of Aboriginal peoples,andof
TonesStrait Islanders,for the purposeof the referenceto them includedby
amendment 57.

AMENDMENT 60

51 Thisamendmentimplementsthe Government’sacceptanceof recommendation4
of the SecondReportof the SenateLegalandConstitutionalLegislationCommittee
thatproposedsecEion 68K be redraftedto expressin positivetermsthat thecourt, in
makingan order,musthaveregardto safeguardsto avoidexposureto family violence.
Thenew sectionstrengthensthe requirementupon the Family Court to makeorders
which areconsistentwith anyfamily violenceorders,while ensuringthat the termsof
its orders do not exposepeopleto family violence.

52 Newsubsection 68K(2) makes it explicit that the court, in ensuring that there is
not an unacceptablerisk of family violence,mayinclude in the ordersafeguards(for
examplerequirementsfor supervisionof handoverandcontactvisits)to protectthose
affectedby the order. I
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AMENDMENT 61

53 The amendment also replaces the term “special purpose order” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.

AMENDMENT 62

54 The amendmentinsertsinto the noteto section68N,which refersto other
sections which deal with family violence and family violence orders, a reference to
paragraph65F(2)(b),as aresultof the referenceto circumstancesof family violence
insertedinto thatparagraphby amendment34.

AMENDMENTS 63-64

55 Theseamendmentsalsoreplacethe term“specialpurposeorder” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.

AMENDMENT65

56 Proposedsection69D allows for the institutionon behalfof thechild of
maintenanceproceedingsby personsholding or actingin specifiedoffices. The
amendmentis consequentialupon the amendmentto proposedsection66S which
makesit clearthat the proceedingsmaybe with respectto the maintenanceof achild
ratherthanproceedingsfor achild maintenanceorder. The amendmentmakesit clear
that an authorisedauthorityor personwill be ableto enforcean existingmaintenance
orderon behalfof achild.

AMENDMENT 66

57 This amendment replacesproposedDivision 12, SubdivisionD - Presumptions
of parentagewith anew SubdivisionD. Theamendmentsimplementdecisionsof the
StandingCommitteeof AttorneysGeneralto enactuniform presumptionsof parentage
in State,TerritoryandCommonwealthlegislation, to providefor greaterconsistency
acrossjurisdictionsandto avoid forum shopping.

58 Proposedsection69Pcontinuestheexistingpresumptionsarisingfrom marriage,
with certainminoramendments.The new subsection69P(I) providesthatwherea
child is bornto awoman while sheis married,the child is presumedto be a child of
thewomanandher husband.

59 New subsection69P(2)providesthatwhereachild is born to awomanwithin 44
weeksafter amarriage,to which the woman is aparty, is terminatedby deathor a‘ purportedmarriageto whichthe womanis a party is annulled,thechild is presumedto
be achild of themarriage.The period of 44 weekshasbeensubstitutedfor the period
of 10 months(which is approximately43 weeks).

60 Newsubsection69P(3)dealswith the situationwherecohabitationis resumed
temporarilyafterseparation.It providesthat wherethepartiesto amarriagehave
separatedandhaveresumedcohabitationon oneoccasion,separatingagainwithin 3
monthsandthenliving separatelyandapart,anda child is born to the womanwithin



44 weeksafterthe periodof cohabitation,but after the dissolutionof the marriage,the
child is presumedto be achild of the womanandherhusband.

61 Proposedsection69Qpresumesachild born to a womanto be thechild of aman
with whom thewomancohabitedat any time during theperiod between44 weeksand
20 weeksbeforethebirth. The new sectionwill attributeparentageon the basisof
biological requirementsratherthanthe durationof therelationshipbetweenthemother
andtheputativefather,with thepresumptionarisingfrom cohabitationduring the time
when conceptionis mostlikely to occur.

62 Proposedsection69Rcontinuesthe existingpresumptionarisingfrom the entry
of a person’snameas a parentof achild in aregisterof births or parentage
informationkeptunderthe law of the Commonwealth,a State,aTerritory or a
prescribedoverseasjurisdiction. Thereareno overseasjurisdictionscurrently
prescribed.

63 Proposedsection69S dealswith presumptionsarisingfrom findingsmadeby
courtsof the Commonwealth,a Stateor Territoryor a prescribedoverseasjurisdiction.
Proposedsubsection69S(l)providesfor aconclusivepresumptionarisingfrom an
finding of acourtthatapersonis aparentof a particularchild, or a finding thatcould
not havebeenmadeunlessthepersonwas aparentof aparticularchild, if made
during thatperson’slifetime. Thepresumptionarisesonly if the finding hasnot been
altered,set asideorreversed.This provisionis designedto preventforum shopping,
as thecourtwhich dealtwith the issueis the appropriateonein which suchafinding
shouldbe reconsidered,if appropriate.

64 Proposedsubsection69S(2)providesfor a rebuttablepresumptionbasedon an
expressfinding of acourt thatapersonwas a parentof a particularchild,or a finding
thatcouldnot havebeenmadeunlessthe personwasaparentof the particularchild,
madeafterthat person’sdeath. The presumptionarisesonly if the finding hasnot
beenaltered,set asideor reversed.

65 Proposedsection69Tcontinuesthe existingpresumptionwherebyif, undera law
of the Commonwealth,a law of aStateor a Territoryor aprescribedoverseas
jurisdiction,amanhasexecutedan instrumentacknowledgingthathe is the fatherof a
child, the manis presumedto be the fatherof thechild, providedthe instrumenthas
not beenannulledor otherwiseset aside.

66 Proposedsection69U allows for therebuttalof a presumptionon the balanceof
probabilities. Where2 or morepresumptionsarisein anyproceedings,andarenot
rebutted,proposedsubsection69U(2)providesthatthe presumptionthat appearsto the
courtto be the moreor mostlikely prevails. Proposedsubsection69U(3)excludesa
presumptionarisingundersubsection695(1),whichprovidesfor aconclusive
presumptionarisingfrom afindingofacourtduringa person’slifetime, from the
operationof section69U.

AMENDMENTS 67-68

67 Theseamendmentsalsoreplacethe term “specialpurposeorder” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.

4
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AMENDMENT 69

68 The amendmentinsertsnew section69ZDA in proposedSubdivisionE of
Division 12. The new sectionprovidesfor regulationsto be madeproviding for
parentagetestingfor thepurposesof Australia’sobligationsunderreciprocal
maintenancearrangementswith certainoverseascountriesor underthe multilateral
UnitedNationsConventionon the RecoveryAbroadof Maintenance.

69 Regulationscould bemadeundertheprovision to enableanAustraliancourt
maymakean orderrequiringparentagetestingproceduresto becarriedout atthe
requestof a courtor authorityin a foreigncountryor theSecretaryof the Attorney-
General’s Department or a person authorised by the Secretary. The regulations will
alsobeable to makeprovisionfor thecarryingout of parentagetestingproceduresand
the preparationof a report in relationto informationobtainedas aresultof those
proceduresandfor the admissibilityin legalproceedingsin Australiaof areport
resultingfrom aparentagetestingprocedurereceivedfrom an authorityin a foreign
country.

AMENDMENTS 70-72

70 Theseamendmentsalsoreplacethe term “specialpurposeorder” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.

AMENDMENT 73

71 Theamendmentomits proposedsection70Q,whichhasbeenreplacedby
proposedsection6SHA (seeamendment36).

AMENDMENTS74-80

72 Theseamendmentsalsoreplacethe term “specialpurposeorder” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.

AMENDMENT 81

73 Section 112AD providesfor thecourt to takeactionas it thinksappropriate
whereit is satisfiedthatapersonhas,withoutreasonableexcuse,contravenedan order
undertheFamily Law Act. The amendmentimplementsthe Government’sacceptance
of recommendation48 of theJoint SelectCommitteeon CertainAspectsof the
OperationandInterpretationof theFamily Law Act, andprovidesthat, in proceedings
relatingto non-compliancewith aresidenceorder,acontactorderor a specific issues
order,proofof reasonableexcuseis adefence,with the onusof establishingsuch
reasonable excuse on the balanceof probabilitiesbeingwith the defendant.

AMENDMENTS 82-83

74 Theseamendmentsalsoreplacethe term“specialpurposeorder” with “specific
issuesorder” as explainedin respectof amendments2 - 4 above.
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AMENDMENT 84-86

75 Theamendmentsinserta new clause6A into Schedule2. The new clause
providesthat the parentagepresumptionscontainedin Division 7 of PartVII of the
Family Law Act beforeenactmentof theFamily Law ReformBill 1994continueto
apply in proceedingscommencedbeforethe commencementof the amendmentsto
PartVII containedin thisBill. Thisensuresthatthe applicablepresumptions,and
thereforeissuesrelatingto whetheror notevidenceof parentageis necessary,do not
changewhile the proceedingsareunderway.Subelause7(1)andthe tableattheend
of clause7 arealsoamendedto giveeffect to this transitionalprovision.

NOTESRELATING TO SECTIONHEADINGS

76 The notesset out amendmentsto sectionheadingswhich are requiredas a
consequence of the preceeding amendments.
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