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FINANCIAL MANAGEMENT AN]) ACCOUNTABILITY BILL 1994

OUTLINE

This Bill isoneof apackageofthree(theothertwo beingtheCommonwealth
AuthoritiesandCompaniesBill 1994andtheAuditor-GeneralBill 1994)that areintendedto
replacetheAuditAct1901.

2 This Bill is concernedwith the regulatory/accounting/accountabilityframeworkfor
dealingwithandmanagingthemoneyandpropertyof the Commonwealth. Its scopecovers
theunderlyingprinciplesthat areto governtheactivitiesof personsin organisationsthat,
financially, areagentsof theCommonwealth- that is, Departments;thoseStatutory
Authoritieswhoseenablinglegislationdoesnot givethemlegal ownershipof moneyor
propertyseparatelyfromtheCommonwealth;andanybody,organisationorgroupof persons
prescribedasanAgency on thebasisof its dealingwith andmanagingpublic moneyor public
propertyon behalfof theCommonwealth.

3 In particular,thisBill specifiesthoseresponsibilitiesandpowersof theFinance
Minister, thatunderpin,andgivecontextandmeaningto, thetraditional role of custodianof
the‘TreasuryoftheCommonwealth’referredto in section83 of theConstitution;aswell as
thoseresponsibilitiesandpowersof personswhoare theChiefExecutivesof Agenciesand,as
such,responsibleandaccountablefor muchof theday-to-daymanagementperformanceof
theComxnonwealtWsfinancial affairs.

4 Thefundamentalprinciplesof financial control containedin theAuditAct /901 have
beenincorporatedinto thisBill. Whereverpossible,theyhavebeensimplifiedandclarified;
andappliedin waysthatsupportnot only themorerecentreformsin public sectorfinancial
management,but also,relevantchangesin emphasisthathavebeenoccurringovermany
years.

S TheBill proposesa significantrevision tothe Commonwealth’sFundAccounting
structure.Themostobviouschangeis in the replacementof the(largelymisnamed)Trust
Fundwith twonew purpose-basedFunds- theReservedMoneyFundandtheCommercial
ActivitiesFund. Thepurposeswhichthesetwo Fundsareintendedtoaccommodate,and
whichhave,upuntil now, representedthe greatbulk of thebalanceof theTrust Fund,actually
involve receiptsandpaymentsthattheCommonwealthtransactson its ownaccount,rather
thanbeingmoneythat is held ‘in trust’ foranyotherperson. Moreover,theprovisionsof the
AuditAct1901 for theestablishmentof Trust Accounts,within which thosetransactions 4
occur, involve theappropriationof moneyforpurposesthat, to alargeextent,Parliamenthas
not hadtheopportunityto sanctionbeforethe event. Theyaretheonly form of appropriation
wheresuchpre-sanctioningby Parliamentdoesnot occur. Accordingly, thisBill, in proposing
the establishmentof thetwo newFundsto replacethe TrustFund, includesprovisionsthat
giveParliamenttheopportunityto disallow proposalsby the FinanceMinisterto establish
componentsoftheFunds- with theMinister’s determinationsfor receiptsinto andpayments
out ofsuchcomponentsbeingof no effect until the period of disallowancehaspassed.



2

FINANCIAL IMPACE STATEMENT

6 The Bill containsa numberof provisionsthatareexpressedtobespecialor standing
appropriations.However,thesearegenerallyof a‘machinery’naturewhereby,for example,
moneyis authorisedto bedebitedandcreditedbetweenFunds,asrequired,and, in that
respect,aremerelymademorevisible andclearerthanthe currentarrangements,without
addingto Commonwealthrevenuesoroutlays. Certainotherspecialappropriationsthatare
currentlyin theAudi/Act1901 (eg,for reftindsof money)aretobereplacedby provisionsin
theproposedlaw but, again,withoutadditionalfinancial impact.

7 ThisBill is intendedtoimprovethequalityand clarityofunderstandingof the
Commonwealth’sfinancialmanagementframeworkandto sharpenaccountabilityfor financial
managementperformance.These,in turn, areexpectedto translateinto moreefficient,
effectiveandethicaluseoftheCommonwealth’sresources.
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NOTES ON CLAUSES

PART I - PRELIMINARY (
ClauseI - Shoruitle
Clause2 - Commencement
Clause3 - ThisActbindsthe Crown
Clause4 - ThisAct extendsto thingsoutsideof Australia

Clausesin this Part arelargelyself-explanatory.In relationto clause4, it reversesthe
rule of constructionin section21(b)of theActsInterpretationAct 1901becauseofthe need
to coverthe activitiesofCommonwealthofficials andagenciesoperatingoverseas.

PART 2- GENERALDEFIN~DNS

Clause5 - Generaldefinitions

2. The scopeandintent of therangeof definitionsarelargelyself-explanatory,butthe
following pointsshouldbenoted:

thereferenceto ‘any otherlaw” in the definitionof “appropriation”is intendedto
covertheConstitution;
thedefinition of”bnnk” includesbankingbusinessconductedoutsideAustraliato
makeit clearthatagreementsunderclause8 to openofficial bankaccountscanbe
enteredinto overseaswith overseasbanks;
thedefinition of “Chief Executive”recognisesthat someprescribedAgencies(eg,
theAustralianNationalAudit Office, Office ofParliamentaryCounseletc.)will have
a“Secretary”asdefinedin thePublicServiceAct 1922. TheprescribedAgency
regulationswill usuallyidentify that samepersonasthe “Chief Executive”(but could
identify anotherpersonif thatwereappropriate).Acting appointeesarealsoto be
coveredin the prescribedAgencyregulations;
foraccountingandreportingpurposes,“public money” includesmoneyin abank
account;

Clause6 - Notional paymentsandreceiptshy Agencies

3. Thisclauserelatesto inter andintra-Agencytransactionswherethepaymentsand
receiptsareeffectedby accountingentriesin the financialrecordsoftheCommonwealth,
(ratherthanasgenuineoutflowsandinflows of cash)becauseboth‘parties’ to thetransactions
are, financially, agentsofthesameentity - theCommonwealth. An illustrationofthis might be
theDepartmentofFinance’s‘remitting’ to theAustralianTaxationOffice theamounts
deductedasemployeePAYE tax instalments;theappropriationitemscoveringsuchpayments
areableto be debitedandthe relevantTaxationReceipts(PAYE) revenueitem credited,
withoutalterationtothebalanceof theConsolidatedRevenueFund.

Clause7 - Effect of maximumpenaltyat foot of sectionor s,ih’zection

4. Thisclauseis self-explanatory.
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PARTS- COLLECTION. CUSTODY ETC. OF PUBLIC MONEY

Clause8 - Agreementswith banksaboutreceipt.transmissionetc.ofpublic money

5. This clausedrawstogethertheeffectsof thecurrentprovisionsin theAudit Act 1901
containedin sections18 (Minister’s authorityto arrangeoverdrafts)and20 (Minister’s

~ authorityto enteragreementswithbanksfor the conductof thebankingbusinessof the
‘ Commonwealth)of thatAct. Sub-clause(3) - prohibitinganagreementwithabankthat

providesfor overdraftdrawingsby the Commonwealthuniessprovidingforeachdrawingto
berepaidwithin 30 days- hasno equivalentin thecurrentlaw. Its inclusionis intendedto
limit andclarify thescopeof overdraftuseby theCommonwealthin ensuringthat suchuse is
confinedto thoseoverdraftsthat arisemerelyascoincidentalconsequencesof the localised
day-to-dayconductofthe Commonwealth’sbankingbusinessand/orcashmanagement
arrangements,ratherthanas borrowings- namely,advancespaidto the Commonwealthto
financeits operationsthat involve acredit to theConsolidatedRevenueFund. Suchfinancing
is dealtwith in clauses38 and39(1).

Clause9 - Official bankaccounts
Clause10 - Publicmoneymustbepromptlybankedetc.
Clause11 - Publicmoneynot to be paidinto non-officialaccount
Clause12 - FinanceMinister’s authorityneededfor arrangementsfor receiptetc. of public

moneyby outsiders
Cbtuse13 - Moneynot to bewithdrawnfrom official accountwithoutauthority

6, Theestablishmentof anetwork of official bankaccounts,openedundertheexclusive
authorityof theFinanceMinister andto whichall moneyreceivedby theCommonwealthmust
be promptlybanked,is oneof thefUndamentaldisciplinesunderpinningtheconductofthe
Commonwealth’sfinancial affairs. TheExecutiveGovernment’scapacityto implementits
revenueandspendingpoliciescrucially dependson the integrity of its cashflows andits ability
to properlyidentify,measureandaccountfor suchreceiptsandpayments.Accordingly, in
keepingwith the significanceof thatprinciple, thisgroupof provisionscontalnrelevant
powers,obligationsandpenalties:

theFinanceMinister is obliged to openandmaintainatleastoneofficial bankaccount
andisgiventheexclusivepowerto establisha networkof othersandto issueOrdersfor
dealingwithdepositsandwithdrawalsofpublic money;
anofficial or Minister is liableto a penaltyfor falling to dealpromptlyandproperly with
receiptsof public money;
apenaltyis imposedon anofficial or Minister whodepositspublic moneyinto other
thananofficial bankaccount;
apenaltyis imposedon anofficial or Minister whoagreesor arrangeswithout proper
authorityforanon-Commonwealthpersonto receiveorhavecustodyof public money;
and
an official whowithdrawsmoneyfrom anofficial accountwithoutproperauthorityis
liable to apenalty.
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Clause14 - Misapplicationor improperuseof public money

7. This clausefor theimpositionof acriminal penaltyis basedon theexisting (
section64(1 )(a) oftheAuditAct 1901so faras it relatesto public money.

ClauseIS - Liability for lossof public money

8. This clause foracivil remedyagainstanofficial or Ministerfor a lossofpublic
moneythat wasin their nominalcustodyatthetimeof theloss;or whichlosstheycausedor
contributedto by their behaviour,is asimplified alternativeto therelevantproceduresset out
in section7OAB oftheAuditAct 1901. Theprovisionin sub-clause(4) is intendedto avoid
thepotentialfor a personwho is consideredto be liable to putthemselves‘out of reach’of
liability by resigningetc.

9. It shouldbe notedthat thisclauserelatesonly to circumstancesof physicalloss of
public money; “loss” doesnot includetheCommonwealth’sdeciding,or beingcompelled,to
payout moneyin responseto somematter.

Clause16 - SpecialInstructionsby FinanceMinister abouthandlingetc of cpeci2l piuhlic
money

10. Theterm “specialpublic money” is intendedto applyto moneywhichthe
Commonwealthis holdingin atrusteecapacity. Theprovisionsfor dealingwith suchmoney,
the authorityof theFinanceMinister to issue“SpecialInstructions”in thatregard,thestatus
of thetermsof the trustoversuchSpecialInstructionsandthe penaltyprovisionfor
contraveningSpecialInstructionsderivefrom theprovisionsof section25 of theAuditAct
1901.

PART 4- FLJNI) ACCOUNTING, APPROPRIATIONS AND PAYMENTS

Division I - Fundaccounting

Clause17 - Accountingclassificationsof public money

11. Thestructureof theaccountingclassificationsestablishedby thisclauseis intendedto
ensurethat all moneyin theCommonwealth’spossessionor controlcanbe categorised.
Sub-clause(2) is intendedto referto thestatusof moneybefore it isable to beaccountedfor 4
asreceiptsto the ConsolidatedRevenueFund(CRF). Sub-clause(3) is intendedto refer to
moneythathasbeendrawndown againstanappropriation,but is still in theCommonwealth’s
possessionor control - typically comprising,forexample,thebalances(representing
unpresentedcheques)held in DrawingAccounts;or amountsheld asapprovedcashadvances
by Agenciesforcertainpurposes(changefloats,pettycashetc.).
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Clause18 - Publicmoneymustinitially becreditedto the ConsolidatedRevenueFund

12. This clausereflectsthetermsof section81 oftheConstitution. Theexclusionof
certaintrusteemoneyfrom this requfrementis in keepingwith the intent of section81. In
relationto short-termoverdraftdrawings,it is neithersensiblenorpracticableto attemptto
accountfor themasreceiptsof public money.

Clause19 - TheLoanFund

13. ThisclausereplacestheLoanFundestablishedby section55 of theAuditAct1901, A
transitionalprovisionwill transferthebalanceof theold LoanFundinto thenewLoanFund.
TheFinanceMinister will beobliged to direct thatborrowedmoneycreditedto theCRF be
transferredinto the LoanFund. Theexceptionapplicableto creditcardcashadvancesis to
reflectthe impracticabilityof seekingto coordinateanaccounting,in this manner,for small,
occasionalandtemporaryamountsof decentralisedborrowingsthatcreditcardcashadvances
represent.

Clause20 - TheReservedMoneyFund
Clause21 - TheCommercialActivitiesFup4
Clause22 - Disallowanceof determinationsdealingwith Fundcomponents

14. Theseclauseswill establishtheReservedMoneyFund(RI’~4F)andthe Commercial
Activities Fund(CAY) andsetout certainprinciplesfor their operation. Together,they
replacetheTrustFundthatwasestablishedby section60 oftheAuditAct 1901 and
arrangementsfor Trust Accountsauthorisedby section62A of that Act.

15. Eachof thesenewFundswill becomprisedof ‘components’with eachcomponent
beingcreditedwith receiptsanddebitedwith paymentsrelatedto the specificpurposesfor
whichthatcomponentwasestablished.For theRMF, componentsmay, in someinstances,be
establishedby Acts that identify their purposesandrequireparticularkindsof Commonwealth
receiptsto betransferredto them andparticularkinds of paymentsto bemadefrom them. In
theremalninginstances,in thecaseoftheRMF, andin all casesin respectof theCAP,
componentswouldbe establishedby FinanceMinister’s determinations.Sub-clauses20(6)
and21(5)createspecialappropriationprovisionsto authorisethenecessarypaymentsout of
theCRF or LoanFundandinto theRMF andCAP, andout ofthe RMF andCAY.

‘ 16. Havingregardto thefact that componentsestablished/variedby theFinanceMinister’s
determinationwill activatesuchappropriationsfor spendingpurposesthat may not previously
havebeenscrutiisedandsanctionedby Parliament,the determinationsfor theestablishment
orvariation (butnot revocation)of suchcomponentsareto bedisallowableinstrumentsof a
kind thatdo not takeeffect until the period for disallowancehaspassed.Conversely,
componentsoftheRMF establishedby otherActs (andwhichhave, therefore,beensanctioned‘ beforethe eventby Parliament)will not berequiredto undergofUrther scrutinyby Parliament
throughthe disallowanceproceduresreferredto in clause22.

17. A transitionalrule will providefor a “grandfather”arrangement,wherebythe balances
of existingTrustAccountsandHeadsof theTrustFundwouldbetransferredto components
oftheRMF andCAF withoutapplicationof the disallowanceprocedures- providedthat their
existingspendingpurposes,as directedby theMinister forFinanceundertheAuditAct 1901,
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or asestablishedunderotherActs, arenotbroadenedin theprocess.(Wereanysuch
broadeningto occur, theextentof thebroadeningwould becountedasavariationfor the
purposesof this proposedAct andthedisallowableinstrument provisionswould beapplied.)

Clause23 - Set-offsignoredforFundaccountingpurpnse.c

18. Thisclauseis intendedto setout moreclearly thearrangementsdescribedin section

2AAoftheAuditAct1901. 4
Clause24 - FinanceMinister mustkeepaccountsandrecordsnfFiind tnrnsactions.

19. Thisclauseis basedon section40 of theAuditAct 1901,but is narrowerin scope,
beingconfinedto thosematters(Fundtransactions)forwhichtheFinanceMinister is in a
positionto control - and,hence,behelddirectlyaccountablefor.

Clause25 - Referencesin otherActs etc.to paymentsinto or nut o~Funds

20. Thepurposeofthis clauseis to removeanydoubt on thequestionthat theusein other
legislationoftheterms“pay into” and“payout of’ in relationto thetransactionsof aFund,
areto beconstruedasamountsbeingcreditedanddebitedto thatparticularFund- in keeping
with theconceptthataFundis anaccountingclassificationof public money.

Diyision 2 - DrawinQRights

Clause26 - Drawingrights requiredfor paymentetc of public money

Clause27 - Issueof drawingrights

21. Thesystemof drawingrightsproposedto beestablishedundertheseclausesis
intendedto giveoperationalsubstanceto section83 of theConstitution(“No moneyshallbe
drawnfrom theTreasuryof theCommonwealthexceptunderappropriationmadeby law”).
The FinanceMinister, havingcomprehensivepowers,responsibilitiesandaccountability
obligationsin relationto theCommonwealth’scashholdings(undertheAudit Act 1901, as
well undertheproposedarrangementsprovidedfor in thisBill), is therefore,effectively,the
custodianof that “Treasury” onbehalfof theExecutiveGovernmentin its stewardshipto the
Parliamentandthepeople.Drawingrights - issuedby theFinanceMinister - areintendedto be
thekeymeansin fUlfilling thatcustodialrole.

22. Clause26, supportedby apenaltyandreflectingtheeffect of section34 of theAudit 1
Act 1901,prohibitsanofficial or Minister from (intentionallyor recklessly- seeclause7)
disregardingthetermsof avalid drawingright. Thesignificanceof this clauselies in thefact
thatvalid drawingrightsissuedby theFinanceMinister arethosethat areconsistentwith the
termsof alaw for theappropriationof money. Consequently,if anofficial or Minister actsin
away that improperlyexceedsthe authorityconferredby avalid drawingright, the integrity of
theappropriationlaws, themselves,will havealsobeenundermined.

23. Clause27 setsout theproposedpowersandresponsibilitiesin relationto drawing
rights, If thetermsof alaw for theappropriationof money- Ic, from a specifiedFund andfor
aspecifiedpurpose- aresuchasto compeltheExecutiveGovernmentto spend(eg, a
particularamount,or in responseto particularconditions),theFinanceMinisteris obliged to
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issuedrawingrights to enablethe termsof that appropriation law to be complied with,
Correspondingly,theofficial orMinister towhomthedrawingrightsareissuedmustexercise
them in conformitywith that law. 11 however,the termsof alawfor theappropriationof
money merelypermit (ratherthancompel)theExecutiveGovernmentto spend,thisclause
intendsthat no legal constraints apply to the FinanceMiniste?s issuing(in partor in lull),
revoking, amendingor, indeed, placing conditions on, drawing rights- apart from the
necessitythat such a drawing right may not authorise the application of public money
(including a debit from a Fund) in a way that is not authorisedby theappropriation.

Division 3- Anpropriations

Clsiiise 25 - Appropriation for repayments requiredor permitted by law

24. The intention ofthis clauseis to establisha specialappropriation of the relevant Funds
asa generalprovision for making repaymentsof money previouslyreceivedbut that is
subsequentlyfound to be required or permittedby law to be refundable. “Law’ is intended to
include thecommonlaw. Thisclauseparallels the effectsof sections37A, 57(3)and 62A(7)
of theAuditAct1901.

(lrn,ce 29 - Uncommitted advanceslapseat the endof appropriationperiod

25. The purposeofthe clauseis to supporttheintegrity of theappropriationprocessand
theaccountability ofAgenciesto the ExecutiveGovernmentandParliamentfor their
expenditures. It seeksto deterAgenciesfrom unnecessarilyholding asDrawn Moneyany
amount that hasbeendrawn againsta time-limited appropriation at the time the appropriation
lapses. Such practices,where they occur, fiustrate the basisofboth theappropriation and
expenditure estimatesprocesses.To illustrate the point using program grantsasan example,
expenditure showing against the appropriation in the yearof draw down is overstatedto the
extentofthe draw down that hasnot beenapplied to grants within the period of the
appropriation’s authorisation; andtheamountsof money actually spent in the nextyear will, by
the samemargin,exceedwhat Parliamentandthe ExecutiveGovernment think is being spent
on such grantsusing the current (second)year’s appropriation level asa basis.

26, The effect ofthis clausewould be to render anyunapproved ‘advances’being held by
Agenciesin such circumstancesto betreated asReceivedMoney requiring payment into the
CRFuponlapsing ofthe relevant appropriation. The clausewould not apply to amountsheld
in official bankaccountsin respectof unpresentedchequeissues,or to money held as
approved advances,for purposesprescribed by the regulations.

Clrnice 10 - Appropriation to be re-instated for amountsre-credited to Fund

27. The intention ofthis clauseis to provide for the re-crediting of an amountto a Fund
but notsoasto re-activate an appropriation that has lapsed. That is, if art amountpaidout of
the CRFagainstan item in an annual Appropriation Act in one year, is re-credited to the CRF
in thenextyear, it cannot be made available for re-issueagainstan Appropriation Act item of
the samedescription in that nextyearbecausethe previousyear’s appropriation againstwhich‘ it wasoriginally drawn has lapsed. Such limitations would notapply to re-instatementsof
amounts to componentsin the ReservedMoneyFund or the Commercial Activities Fund if
thosecomponentsare still current at the time of re-crediting.
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Clause31 - Agreementsfor “net appropriations!

28. Thepurposeof theclauseis tofacilitateadministrationofcertainkindsof 4
arrangementscoveredin AppropriationActs. It seeksto permit suchagreements(betweenthe
FinanceMinisterandotherMinisters)that underpinthoseappropriationarrangements,to
“outlive” thetimeframesofthesuccessiveAppropriationActs inwhich thearrangementsare
specified. At present,agreementsare,asa matterofform (basedon legaladviceto that
effect),executedfor eachnewAppropriationandSupplyAct - eventhoughthecontentof the
agreementmaybeidenticalwith its predecessor.Notethatfor Agenciesfur which the
FinanceMinister is responsible,it is intendedthat theagreementsbeexecutedbetweenthe
FinanceMinisterand ChiefExecutivesofthoseAgencies.

Clause32 - Adjustmentofappropriationson changeofAgency #rnrtnflg

29. Thisclauseseeksto facilitatetheorderlyfinancingoffunctionsthat aretransferred
betweenAgencies(eg,asa result ofchangesto theAdministrativeArrangementsOrdersor, in
thecaseof theParliamentaryDepartments,in accordancewith recommendationsofthe
PresidingOfficers). Theclausederivesfrom, but is a simplificationof; section35A ofthe
AuditAct 1901. It proposesthattheFinanceMinisterbeempoweredtogive directionsfor the
transferfrom thelosingto thegainingAgencyofpartor all of theavailableappropriations
necessarilyrequiredfor theperformanceof theparticularfunction. It isoftenimpracticable,
until sometimeafter the changeof function hasactuallybeeneffected,to identil3’ theprecise
amountof theavailableappropriationthat isto bethesubjectof thetransferdirection,
Directions,however,maynotbemadeto haveretrospectiveeffect. Accordingly, this clause
allowsfor morethanonedirectionto bemade(eg,to includeanearly,interimresponse).
Whateverthetiming ofthedirection(s),however,nothingin this clauseprecludesanAgency
beingrequiredunderotherprovisionsproposedby this Bill to report in its Financial
Statementstheactualfinancialeffectsoflosing/gainingthefunction inquestionfrom thedate
it occurred.

Division 4 - Miscellanenus

Clause33 - Minister mayauproveactofgracepsyments
Clause34-Minister maywaivedehtsetc
Clause35 - FinanceMinistermay approvepaymentspendingprobateetc.

30. Theseclausesderivefrom existingpowersof theFinanceMinister to befoundin the
AuditAct /901- section34A(actof gracepayments);sub-section70C(2)(waivers);and
section3Th (paymentspendingprobate). In translatingthemto thisBill, certainchangeshave
beenmadeto improvetheir functionality,butwithoutanymaterialbroadeningof theunique
natureofthepowerstheyconfer.

31. Foractofgracepayments,it is proposedthat thepowerbeconferredon theFinance
Minister inhis/herown right sothatif it weretobedelegatedtoan official, theMinistercould
imposelegal limits andissuebindingdirectionson its use.As currently providedin theAudit
Act 190/, theMinister is “anauthorisedperson”with thepowerto appointofficersas
“authorisedperson?sothat,at law, theyhaveco-equalpower. Also, thedescriptionofthe
kindsof paymentsthat may beapprovedisto beclarified to permit indeterminateamounts,but
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which canbe calculated(eg, theClassB pensionrateasvariedfrom timeto timeaslongas

therecipientcontinuesto satisf~jthebasictestsfor that pension).Forbothactof grace
‘ paymentsandwaiverapprovals,thethresholdamountbeyondwhichthe FinanceMinistermay

notapprovea proposalwithout first consideringa reportonthe matterftirnishedby a
committeeof seniorofficials hasbeenincreasedfrom $50,000to $100,000to takeaccountof
pricemovementsthathaveoccurredsincethe formeramountwassetsome9 yearsago. It
shouldbe notedthat, in keepingwith the natureof thepower,act of gracepaynientsare
reservedfor specialcases- theyhavenotbeenappliedasanalternativeto otherlegalremedies
norto establishdefactopaymentschemes.

32. Forwaiversetc.,therearethreeproposedchanges(in additionto theincreased
thresholdamountreferredto above).First, sub-clause34(l)(d) - a powerto deferthetimefor
paymentof an amountowingto theCommonwealth- is new, but is entirelyin contextasa
concessionto a debtor(which is theconceptualthrustof thewaiveretc.provisions).
Secondly,it is proposedthatwaiversbeableto bemadeconditionallyin the limited
circumstancethatwaivercouldbe appliedto the balanceof a debtif apersonagreedto make
a partpayment. Thirdly, this clauseis intendedto makeit clearthat,in expressingwaiver to
beapplicableto “an amountowing to the Commonwealth”,it includesamountsthatare
owing, evenif notyet payable.

33. In thematterof paymentspendingprobate,theonly changeproposedis for the
deletionof theprescribedlimits imposedby regulationsundertheAudit Act 1901 - andwhich,
in practice,havebeenfoundto servelittle useful purpose.

Clause36 - Ministersmay approverewardsto informants

34. Thisclausehasno equivalentin theAudit Act 1901,but sections105A and106 of the
PostalServices Act 1975 authorisethe paymentof rewardsfor informationas aresult of
which theCommission“learnsthe identityof’ a personwho hasstolen,damagedetc.
Commissionproperty.

35. it is opento theExecutiveGovernmentto payrewardsto anypersonfor anymatter-
eitherthroughtheact of gracemechanismor via appropriationsthatcoverthepurposeof the
reward. Theintentionof this clauseis to establisha specialappropriationthatwould
accommodaterewardpaymentsof a particularkind - thosefor fUrnishing informationthat led
to a personbeingchargedwithan offenceagainsttheCommonwealthinvolving actual

~ financiallossor detrimentto theCommonwealth.Whetherthe informantwould receivea
~ rewardwould dependon a convergenceofthreefactors:whetherthepersonchargedis

convicted;whethertheCommonwealthrecoversanyof theproceedsoftheoffence;and
whethertherelevantMinisterauthorisesa paymentin all thecircumstances.in anyevent,the
Ministermaynotauthorisearewardfrom the specialappropriationof anamountequalto
morethan 50%ofwhattheCommonwealthhadrecoveredasproceeds.

36. Sub-clause(2) refersto theperson’sprovidinginformationthat “led to the convicted
personbeingchargedwith theoffence”. This is intendedto excludepaymentof rewardsto
personswho contributedto the conviction(eg,by giving evidence)but did nothingto
contributeto thediscoveryetc.oftheoffence. This clauseis intendedto serveasa deterrent
to thosewho would commitsuchoffencesagainsttheCommonwealthin thattheywould be
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keenlyaware that an incentiveexistedfor their confidantesto inform theCommonwealth
whereto investigate.

Clause37 - PresidingOfficers mayapproveexpenditure

37. The inherentsourceofpowerforMinistersto approveproposalsto spendpublic
money,in relationto the administrationof their Departments,comesfrom sections64 and61
of theConstitution. Thereis no inherentConstitutionalpoweravailableto thePresiding 4
Officers for their administrationof thePariiamentaryDepartments.To overcomethis
deficiency,FinanceRegulations44CundertheAudit Act 1901 wasissuedempoweringthe
PresidingOfficersto approvespendingproposalsandto authoriseofficials in their
ParliamentaryDepartmentsto do so on their behalf

38. Thepurposeof theclauseis not to changetheeffect of FinanceRegulation44C, but
to elevatethat powerfor thePresidingOfficersto theprincipalAct, ratherthanhaveit remain
in subsidiarylegislation.

PARTS- BORROWING AND INVESTMENT

Clause38 - Unauthorisedborrowingagreementsareinvalid

Clause39 - FinanceMinister mayborrow for shortperiod.s

39. Thepurposeof theseclausesis to ensurecontinuedParliamentarycontrolover
Commonwealthborrowings. While the clausehasno directequivalentin theAuditAct 1901,
sections55 and57 of that Act togetherproducethe sameeffect - moneysraisedby way of
loanon the public creditof theCommonwealthbeingrequiredto be accountedfor into the
Loan Fundandaprohibitionon spendingfrom thatFundexceptundertheauthorityof anAct.
However,section55 specificallyexcludedfrom crediting totheLoan Fundmoneyraisedas
advancesmadeby banksundertheFinanceMinister’s authority to enterinto agreementswith
banksfor thegeneralconductof thebankingbusinessof theCommonwealth.

40. Theseclauses- andthoseprovisionsatclause8 (overdraftson official bankaccounts)
- seekto makeaclearerdistinctionbetweenbankoverdraftsthat ariseco-incidentallyto the
conductof theCommonwealth’sbankingbusiness;andborrowingsthatarearrangedfor the
purposeof financingthemaintenanceof Fundbalances.Thatdistinctionis still real enough,
eventhoughoneform of borrowingsmayinvolve abankadvancingmoneyto the
Commonwealth,with thebank recordingthoseadvancesagainstan “Overdraft” or “Loan”
accountopenedby the Commonwealthfor thepurpose. The testis whetherthereis money
receivedby theCommonwealththatwouldbecreditedto theCRY (and Loan Fund).

41. Sub-clause39 (1) seeksto authorisetheFinanceMinister to borrowmoney,but with
thenatureof the borrowingbeingexpresslylimited to advancesof moneyto the
Commonwealthfroma bankandwhichareto be repaidby the Commonwealthwithin 90 days.
Thepurposeofthis poweris to enabletheMinister to moreeffectivelyfulfil hisresponsibilities
for theCommonwealth’sday-to-dayFundmanagement.It shouldbenotedthatauthorityto
borrowdoesnot equateto authorityto spend:spendingmayonly occurunderan
appropriationof aFundas authotisedby Parliament.However,sinceaborrowingunderthis
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clausewould resultin acreditto the LoanFund(via theCRF),clause28 wouldprovidethe
appropriationfor repaymentof moneyborrowed.

42. Clause39(2) is intendedto permit theFinanceMinisterto enter into certainkindsof
creditarrangementsfor the purchaseof goodsandserviceswith theregulationsprescribing
thekindsof arrangements.Theseareto bethosewhichprovide“third party” financingto the
supplierof goodsandservicespurchasedby the Commonwealth,undercredit arrangements
thatthe Commonwealthhaswith the“third party”. Examplesincludecreditcard and
Cabchargetransactions.Sucharrangementsare,of course,a commonmethodofpaymentin
commercialdealingsand, in practicalterms,do not giveriseto moneybeingraisedor received
by theCommonwealth.Thearrangementshavethetypical characteristicsof beingshort-term,
in accordancewith thecredit provider’s billing cycle. Thesub-clausereflectsthisby limiting
sucharrangementsto thoseunderwhichtheConirnonwealthmustpaytheaccountwithin 60
days.

Clause40 - FinanceMinistermay investpublicmona

43. Thisclauseseeksto continuetheFinanceMinister’s powerto investpublic money.
Theexistingprovisionsof theAuditAct 1901providefor theinvestmentofthebalancesof the
TrustFund(section62B) andtheinvestmentof moneyoftheCommonwealth’smain bank
account(section2IA). Thedefinitionof”authorisedinvestment”in sub-clause(8)accords
with the provisionsof section62B of thatAct, but areslightly morerestrictive. Section62B’s
catchallallowsinvestmentin “any otherform of investmentapprovedby theMinister”,
whereasthisclausestates“any otherform prescribedby theregulations’.

44. The clausetakesaccountof thechangedfocuson theFundaccountingstructureand
theneedto providefor thenecessarystandingappropriationsto permit paymentsandreceipts
out ofandinto thoseFunds. In relationto sub-clause(3), anygain from theinvestmentof the
balanceof a componentoftheRMFor CAF wouldbedealtwithin accordancewith the
FinanceMinister’sdeterminationfor theestablishmentofthat component. In relationto
sub-clause(4), theprovisionsseekto preservethe financial integrity ofthebalancesof Drawn
Money,so that it will not incur anydeficiency.

PART 6- CONTROLAND MANAGEMENT OFPUBLIC PROPERTY

Clause41 - Custodyetc. of securities
~ Clause42 - Misapplicationor improperuseofpublic property

45. Both clauseshaveequivalentsin theAuditAct 1901,exceptthat thecustodyof
securitiesprovisionin thatAct doesnot haveapenaltyattached.Giventhepotentialfor loss
to theCommonwealth,if thecustodyof securitieswasmishandled,apenaltyhasbeen
incorporated.Clause42 parallelsclause14 of thisBill.

Clause43 - Liability for lossetc. of public property

46. This clauseis synchronouswith clause15 (Liability for loss etc.of public money).
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Clause44 - GifTsof publicproperty

47. The inclusionoftheclauseis to put beyonddoubtthe basison whichthe 4
Commonwealthmaygiveaway its property. No equivalentprovisionexistsin theAuditAct
1901,althoughit haslongbeeninterpretedthattheFinanceMinister’s actofgraceandwaiver
powersunderthatAct servedto maketheMinister thesourceof authorityto approvegiftsof
stores.FinanceDirection 26Freflectedthisview andtheclauseisbasedon thatFinance
Direction. Thepenaltyprovisionhasbeenincludedto complementclause42.

PART 7- SPECIALRESPONSIBILITIESOF CHiEFEXECUTWES

Clause45 - Promotingefficient, effective andethical useofCommonwealthresources

48. Section2AB of theAuditAct 1901requiresSecretariesof Departmentsto make
“appropriatearrangementsfor implementingtheprovisionsofthis Act, theregulationsandany
directions”- butis silent onthe questionofmanaging.Recognitionof theneedto manageto
achievequalitativeoutcomeshasunderpinnedmanyofthe public sectorreformsof recent
yearsandwill continueto beafeatureoffuture managementfocus. Thisclauseseeksto
reflectandreinforcethatfocuswithin the ambitof Commonwealthfinancial management.

Clause46-Fraudcontrol plan
Clause47 - Audit committee

49. Both clauseshaveno equivalentin the existinglaw, butare consideredto beof
sufficientfundamentalsignificanceto warrantinclusionin theBill.

Clause48 - Recoveryof debts

50. Section70Cof theAuditAct 1901 containsa headof statutorypowerfor theFinance
Minister to write-off lossesanddebtsthatareunableto berecovered.No equivalent
provisionhasbeenincludedin thisBill on thegroundsthatwriting-off is, andshouldbeseen
as,management’saccountingresponseto afactual situation,ratherthantheexerciseof a
discretionarypower. (Thatis, if the personwith astatutorypowerto write offaloss declined
to do so, thelosswould still exist.) Nevertheless,havingregardto theclauserelatingto the
FinanceMinister’s powerto grantconcessionsto debtors(seeclause34), it is complementary
to that powerto includeapositiveprovisionthat requiresrecoverabledebtsto be pursued.
Theintentionunderlyingsub-clause(2) is to speci&whichdebtsoftheCommonwealththata
ChiefExecutiveis held responsibleforpursuing. It placesno personalliability on aChief
Executivefor suchdebts.

Clause49 - Accountsandrecords

51. Sub-clause(I) is self-explanatory,Sub-clause(2)is basedon FinanceRegulation I
l27A andis consideredto beof sufficientsignificancein relationto theprocessesof financial
accountabilityto theExecutiveGovernmentto warrantits elevationto theAct.
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se 50 - Annualfinancial statements

I The requirementto prepareannualfinancialstatementsontheactivitiesof anAgency
.fibmit themfor audit to theAuditor-Generalis abasicaccountabilityrequirementon
f Executives. Section50 oftheAuditAct 1901containsasimilar requirementtothe
~e,exceptthat section50refersexpresslyto Fundtransactions.Thisclause,in proposing
theform ofAgencyfinancialstatementsshouldderivefromFinanceMinister’sOrders,
•d allowthe reportingrequirementstobeupdatedin thelight of changingaccounting
‘ydsandfinancialreportingpractices,particularlyin thecontextof agenciesmovingto
tI-basedfinancialreporting. Moreover,theclauseshouldenabletheform ofthefinancial
mentsto beupdatedmoreeasilyandin amoretimely manner. Theopportunityfor
amentaryscrutinywill occur,astheFinanceMinister’s Ordersareproposedto be issued
sallowableinstruments.

se51 - Additional financialstatementsandinformation

ThisclauseforAgencyfinancialstatementsandotherfinancialinformationto be
shedmorefrequentlythanannually,ifrequiredby theFinanceMinister, parallelsthe
rementsin theprivatecorporatesectorfor morefrequentreporting.

se52 - Reportingrequirementsonchangeof Agencyfunctions

The intentionof thisclauseis to ensurethat, notwithstandingchangesthatmayoccur
eenAgencies’functions,all activitiesarereportedon in annualfinancialstatements.

e53 - ChiefExecutive’sinstructions
~e54 - ChiefExecutivemaydelegatepowers

The powerof a ChiefExecutiveofan Agencytoissueinstructionsto officials in that
icy parallelssection72 of theAuditAct 1901 andFinanceRegulation127A(2). Allowing
efExecutivetodelegatehis/herpowersor fUnctionsto officials whowould undertakethe
concernedis anormal administrativearrangement.However,this Act alsoallows
elegationof anypowersor fUnctionsoftheFinanceMinister thathavebeendelegatedto
thiefExecutive,unlesstheMinister imposesa conditionthat restrictsorprohibitssuch
lelegation.This is intendedto achievea majorstrengtheningofaccountability.Chief
utivesarebetterplacedthantheFinanceMinister, in relationto delegatesin agencies,to
ge,to monitorandtocontrol theactivitiesof thoseofficials whoperformthetasks. It is
agedthattheChiefExecutiveswould be heldaccountableby theFinanceMinister in that
ct.

8- REPQRTINGAND AUDIT

- Prepn~tinn~nd ptihlicationof monthiystatementofFund transactions

This clauseis basedon section49 oftheAuditAct 1901,but without therequirement
tatementto be in theform prescribedby theregulations.Sincetheprimaryreasonfor
thly statementis to provideaccountabilityby Governmentfor perthrmanceagainstits

.et, it is sensibleto link thetwo.
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Clause56 - Preparationofannualstatementsby FinanceMinister
Clause57 - Audit ofFinanceMinister’s annualfinancial statements

57. Bothclausesderivefrom sectionsSCAB and51 of theAudit Act 1901. The proj
requirementfor theform ofthe statementsandtheaudit certificationto bein accordanc
theregulations,ratherthanspecifiedin thisBill, allowstheinformation in thestatementr
updatedin thelight of developmentsin financialreporting.

Clause58 - Audit of annualfinancialstatementsof Agency 1
58. This clauseprescribestheform of thecertificateto begivenby theAuditor-Gen
for annualfinancialstatementspreparedby agencies.

PART 9- MISCELLANEOUS

Clause59 - Modification of Act for intelligenceorsecurityagency

59 This clauserecognisesthe fact that, for certainaspectsof theoperationsofthes
organisations,it may neitherbe practicablenor desirable(from anoperationalviewpoint
proceduresincludedin therangeof requirementsof theordinaryfinancial regulatory
frameworkapplicableto CommonwealthAgenciesto beappliedto thoseoperationsoft
securityorganisations.This clauseallowstheflexibility neededtoensurethatsuchnece
‘exemptions~to therule canbeeffectedaccordingtolaw andwith theknowledgeandsa
oftheParliament. Section70DoftheAuditAct 190?providedfor “ExemptAccounts”
arrangementsfor thesecurityorganisations.

Clause60 - AdvisoryCommitteesfor reportingon largewaiversetc.

60. Thisclausereflectstheexistinglaw in sections34A and70C(2)of theAuditAct
with theexceptionthatthe Committeewould, in thenormalcourse,includetheChief
ExecutiveoftheAgencyinvolved in thematter,ratherthanthe Secretary,Departmentc
AdministrativeServices.

Clause61 - Misuseof Commonwealthcreditcard

61. Thisclauseis basedon sectionMA of theAuditAct 1901,but extendedto cove
useof a creditcardnumber,aswell asto the carditself. Sub-clause(2) is to respondto
presentpracticalproblemofwhere,forexample,apersonundertakingofficial travel rut
entitledto usetheCommonwealthcredit cardto payfor hotel accommodation,but isni
entitledto usethecardtopayfor telephonecalls etc,that maybeincludedon thesaij
account. Byallowinga“controlled” extensionof credit carduse, it opensup thesco$
greaterutility andbenefitto theCommonwealthin relationto cashmanagement.

I
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Clause62 - Official mustnot thlsifv accountsetc.

62, This clauseis self-explanatory;theextentofthe penaltyprovisionis areflectionof the
potentialsignificancethat suchanoffencecouldhavefor theintegrity ofCommonwealth
operations.

Clause63 - FinanceMinister maydelegatepowers

63. Thisclauseis self-explanatory. It shouldbenotedthat clause54 - delegationby Chief
Executive- is intendedto permitaChiefExecutiveto delegateapowerdelegatedto that
ChiefExecutiveby theFinanceMinister - unlesstheMinister directs(underthisclause)that it
is not to be sub-delegated.

Clause64 - FinanceMinister’sOrders

64. FinanceMinister’s Ordersareto replaceFinanceDirectionsandbeaffordedahigher
statusin beingmadesubjectto thedisallowanceprovisionsof section46Aof theActs
InterpretationAct 1901.

Clause65 - Guidelinesby Ministers

65. Thisclauseis basedon section73 of theAuditAct 1901,but without theformalityof
havingsuchguidelinesmadedisallowableinstruments,asatpresent. Thereasonfor this
changeis in the light of experience,includingthatthe provisionis little usedandthatcontrol
by Parliamentcanbeeffectively exercisedattheregulationmakingstage.

Clause66 - Regulations

66 This clauseis self-explanatory.
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