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hIGHER EDUCATIONFUNDING (STUDENT ORGANISATIONS)
AMZNDMIENT BILL 1994

OfltINE

The HigherEducationFundingAct 1988 makesprovision for grants of financial
assistanceto highereducationinstitutionsandother bathesfor higher educationpurposes,
establishesthe HigherEducation Contribution Scheme(HECS) andthe OpenLearning
DeferredPayment Scheme(OLDPS) and makesprovision for the repayment ofmonies
lent by the Commonwealthto studentsunder thoseSchemes.

ThisBill amendsthe Higher EducationFundingAct 1988to makeprovision for grants to
student organisationsfor financial support in circumstanceswherea Statetakesaction
which affects theability of institutionsto receivefinancial assistancefor a student
organisation,or which placesalimitation on the purposesto which the student
organisationmayapply thosefunds.

PURPOSE

The purpose of thisBill is to amend the Higher EducationFundingAct 1988 in
accordancewith Commonwealth Governmentresponsibilitiesin respectof providing
benefits to studentswithin Australianhighereducationinstitutions.

The Bill provides for the continuedsupportof existingstudentserviceswithin Australian
highereducationinstitutionsthrough an amendmentto the Act which will allow the
Commonwealthto makepaymentsto studentorganisationsdirectly andrecover funds
from the States’generalrevenue assistanceif necessary.The Bill will also allow the
Commonwealthto makepaymentsto studentorganisationsdirectly for certainpermitted
purposes. The recovery of fundswill be possibleunder the provision containedin Section
15 of the StatesGrants(GeneralPurpose)Bill 1994. This mechanismensuresthat there
will be no additional budgetary implications.

Theprovisions contained in the Bill will ovenidethe provisionsof anyStatelaw or any
other action the Statemay take to the contrary.

Theamendment isa direct result of the TertiasyEducation(Amendment)Act 1994(the
Act) passedby the VictorianGovernment and the actions ofthe TasmanianState
Governmenttowards the University ofTasmania. I
The Victorian Act purports to abolish compulsory student unionism while protecting the
provision of specifiedservicesto students. Whilethe provisionsof thisAct werebeing
debated in the LegislativeAssemblyamendmentswere made, after considerablepressure
from the AustralianVice-Chancellor’s Committeeand the National Union of Studentsto
increasethe rangeof servicesfundedfrom non-academicfees. While the Victorian
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Ministermayaddto thelist of approvedservicesby regulationthereis adangerthatthe
list specifiedby regulationwill limit the servicesandamenitiesavailableto students.

For example,anumberof activitiesandservicessuchas studentnewspapers,student
advocacyandgenerallyactivitiesof arepresentationalnaturewill not be providedfor.
TheVictorianAct alsoplacesrestrictionson theuseof profitsfrom activities fundedfrom
the compulsorynon-academicfees.

Whilst the VictorianGovernmenthaslegislatedagainststudentorganisations,the
TasmanianGovernmenthasusedthe VictorianAct as aprecedentto exertpressureon the
University of Tasmaniato conformto StateGovernmentdemands.TheUniversityof
Tasmaniahasagreedto amendthe UniversityOrdinancesrelatingto the paymentanduse
of feesfor studentassociationmembershipattheUniversity. AU studentswill continueto
paya compulsorystudentassociationfeebut anystudentwhoobjectsto their hindsbeing
directedto the StudentRepresentativeCouncil(SRC) will havetheir fee dedicatedto the
provisionof studentservices.

Traditionallytherole of the SRChasbeenimportantin meetinga rangeof non-academic
needsof studentson campus. TheCommonwealthGovernmentwill challengethe State
Governmentsto protectthe rights of students.

Actions takenby theTasmanianandVictorian Governmentshavethe potentialto affect
the cultureandquality of servicesandamenitiesatUniversities. Their interventionis a
directattackon the autonomyof highereducationinstitutions. Institutionsandstudent
organisationsshouldjointly be ableto makedecisionsabouttheimposition,collectionand
useof feesfor theprovisionof servicesandamenities,independentof government
interference.

By restrictingstudents’expressionof viewson publicissuestheVictorianGovernmenthas
cynicallyflouted theInternationalinstrumentsandprincipleswhichit hadoriginally
claimedto be thebasisof its legislativeaction. Making the expenditureof feescollected
by the institution dependentupon StateGovernments’viewsof whatis ‘appropriate’
effectively amountsto thechokingof opendebateof Governmentpolicies astheyaffect
theinstitution andthestudentbody.

Thevalueandneedfor compulsorystudentunionismhasbeenendorsedby the Australian
Vice-Chancellors’CommitteeandstudentorganisationsaroundAustralia. This principle is‘ in accordancewith the InternationalCovenantonCivil andPolitical Rights(ICCPR),
Article 22 concerningfreedomof association.Furthermore,most if not all institutions
haveallowedfor conscientiousobjectionto themembershipof studentorganisationin
their statutes.

The VictorianAct prohibitstheacceptanceby universitiesof financialassistancefrom the
Commonwealthfor astudentorganisationasa resultof the Statepreventingor hindering
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theimposition or collectionoffees, aprovisioncurrentlycontainedwithin section25A of
theAct.

This amendmentto theHigher Education Funding Act 1988will allow the
Commonwealthto makepaymentsdirectly to studentorganisationsfor thepurposeof
enablingthoseorganisationsto continueto provide “benefits” to studentsandmaintain
fundingsupportat aviable level.

TheCommonwealth,throughthis amendment,will ensurethatinstitutionsmaintalnan
environmentthatfostersthenecessarycultureandatmospherefor studentsto exchange
ideas,hold andexpressopinionsin a freeandunimpededmanner.



4

FINANCIAL IMPACT

As therecoveryof anyfundsdeterminedto bepayableby theMinisterdirectly to the
studentorganisationwill berecoveredfrom theState’sgeneralrevenueassistanceunder
section15 of theStatesGrants (GeneralPurposes)Act1994andin any subsequentStates
Grants(GeneralPurposes)legislation,therewill beno additionalbudgetaryimplications
arisingout ofthe measure.
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NOTESONCLAUSES

ClauseI - ShortTitle

Clause1(1) setsout the short title of the proposedamendingAct.

Clause1(2) providesthatin theamendingAct “PrincipalAct” meanstheHigher

EducationFundingAct1988,
Clause 2 - Commencement

Clause2 providesthattheamendingAct is to commenceon 31 December1994.

Clause3 - Grantsto supportstudentorganisations- paymentsto institutions

Section25A(1)of theHigher EducationFundingAct 1988 (the Act) providesthatif; in
respectof ayear,theMinister is satisfiedthat aStatehastaken,or refusedor failed to
reverse,actionhavingthe effect,directly or indirectly, of preventingor hindering:

(a) theimposition,by thegoverningbody of aninstitution,of feesfor an
organisationthatrepresentstheinterestsgenerallyof studentsatthe
institution; or

(b) thecollectionof thefeesso imposed;

thereis payableto thatinstitution in respectofthatyearfor thatorganisationsuchan
amountby way of financial assistanceastheMinisterdeterminesto be appropriate.

Clause3 amendssection25Ato makeit clearthatthe Minister,oncehe or sheis satisfied
thata Statehastaken,or refusedor failed to reverse,actionhavingthe effect, directlyor
indirectly, of preventingor hinderingthe impositionby an institutionof feesfor astudent
organisationor thecollectionof thosefees,hasadiscretionin relationto whetherhe or
sheproceedsto makeadeterminationthat anamountof financialassistanceis payableto
aninstitution.

Clause4 - Insertionof section

Clause4 insertsanew section25B beforesection26 of thePrincipalAct. 4

Newsubsection258(1)will allow theCommonwealthto makepaymentsto student
organisationsdirectly. Newsubsection258(1)providesthatif; in respectof ayear, the
Minister is satisfiedthata Statehastaken,or refusedor failed to reverse,actionhavingthe
effect,directly or indirectly, of preventingor hindering: 4
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(a) theacceptanceby an institution, or paymentby aninstitutionto astudent
organisation.,of suchamountof financial assistanceastheMinister
determines,or proposesto determineundersection25A(I); or

(b) theapplicationfor oneor morepermittedpurposes,by theinstitution or
studentorganisationof feesimposed,or imposedandcollected,on behalf
of astudentorganisation;

theMinister may authorisepaymentto the studentorganisationin respectof thatyearof
suchanamount,by way offinancial assistance,astheMinisterdeterminesto be
appropriate.

New subsection258(6)defines“permitted purposes”and“studentorganisation’ for the
purposesof section258. ‘Permittedpurposes”means:

(a) the purposesof providingbenefitsto studentwithin themeaningof
paragraph5 l(xxiiiA) of theConstitution;or

(b) purposesthat otherwisefUrther the objectsof a studentorganisation.

“Studentorganisation”meansan organisationthatrepresentstheinterestsgenerallyof

studentsatan institutionandthatis:

(a) a financialcorporationor tradingcorporationwithin themeaningof
paragraph51(n)of the Constitution;or

(b) an incorporatedbodyor anunincorporatedbodyof any otherkind.

Newsubsection258(2)providesthatthetotal amountdeterminedby theMinisterunder

newsection258(1) for paymentto the studentorganisationmustnot exceed:
(a) wheretheState hasplacedalimitation on the acceptanceby an institution

or paymentby aninstitutionto a studentorganisationof an amountof
financialassistancesuchthat paragraph258(1)(a) applies- an amountthat
theMinister determineswould havebeenimposed,or imposedand
collected,by thatinstitutionfor thestudentorganisationin respectof that
yearbut for theState’sactionor omission;or

(b) wheretheStatehasplacedalimitation on thepurposesto whichthe
institutionor thestudentorganisationmay put the feesimposed,or
imposedor collectedon behalfof astudentorganisationsuchthat
paragraph25B(1)(b)applies- anamountthattheMinister determines
wouldhavebeenavailablefor applicationby the institutionor the student
organisationin respectofthe permittedpurposesin respectof thatyearbut
for the Stat&sactionor omission.
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Newsubsection253(3)andsubsection253(4) imposesconditionson thereceiptby a
studentorganisationoffUnding undersection253. Thestudentorganisationmust:

• usethefinancial assistancefor the permittedpurposesreferredto in new
subsection 253(6); and

• giveto theMinister, not laterthan30 Junenextfollowing thatyear,a
statement by a qualified auditor, in an appropriate form, certifyingthatthe 4
financial assistancewasusedin accordancewith thepermittedpurposesset
out in new subsection25B(3)(a)of theAct

Newsubsection258(5)emphasisesthatsection258 haseffectdespitethe provisionsof
any law, whether written or unwritten,of a State to the contrary.

Consequentialamendmentswill be included in the States Grants (General Purposes) Bill
1994 to adjusttheamountof financial assistanceprovidedto a State to reflect any
amountpaidby theCommonwealthdirectly to studentorganisationsundersection25A or
newsection258 of thisAct.
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