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HOUSING LOANS INSURANCE CORPORATION (TRANSFER OFASSETSAND
ABOLITION) BILL 1995

GENERAL OUTLINE

The purposeof this bill is to facilitate therestructureof theHousingLoansInsuranceCorporation
(HLIC) which will takethefollowing form:

theHLIC will bereconstitutedasa newGovermnent-ownedcompanyestablishedunderthe
CorporationsLaw andsubjectto regulationby theInsuranceandSuperannuationCommission

USC).As ispresentlythecase,thenewcompany’snon-borrowingliabilities will be
Governmentguaranteed;

• thenewcompanywill befully capitalisedin line with therequirementsof theISC;

• theHLIC’s existingportfolio of insurancepolicies(the‘old book’) will, atthetimeof its
restructure,becometheresponsibilityof theCommonwealthin exchangefor which the
Commonwealthwill receivetheHLIC’s capitalandreserves;and

• thenewHLIC company(the Company)will becontractedby theCommonwealthto manage
therun-offoftheold book. Claimsarising fromtheold bookwill bemetfrom futurebudget
outlays,

Theprovisionsof theBill coverthefollowing aspectsof the restructure:

• thetransferof fundsnecessaryto capitalisetheCompanyto a levelconsistentwith the
requirementsof theISC;

• thetransferof the ‘old book’ andtheCorporation’snetcapitalandfinancialreservesto the
Commonwealth;

• theappropriationof thenecessaryfundsto meetclaimsarisingfrom the‘old book’;

• the transferof staffandtheir conditionsof employment;and

• thewindingup of theCorporationandtherepealof existinglegislation.

HousinaLoansInsuranceAct 1965

This Act providedfor theestablishmentandongoingoperationof theHLIC. Sinceits inception,t
1965Act hasbeenamendedon a numberof occasionsto reflectchangedcircumstances.TheBill
will repealthe 1965Act.

Hniicziny I .o~ncInciir~neeCornoration(Saleof Assetsand Abolition) Act 1990

This Act, asthetitle suggests,providedauthorityfor theCommonwealthto effectthe,now defunc
saleof theHLIC franchiseto aprivateorganisation.Theprovisionscontainedwithin thelegislatio
wereprimarily aimedatfacilitatingthat salesprocess.This Act, whichis now redundant,will also be
repealedby theBill.
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FINANCIAL IMPACT STATEMENT

Theestimatedfinancialimplicationsof theproposal,assetout in theBudget,areasfollows:

- An estimatednegativeoutlayto thebudgetof approximately$100million in 1995-96,
reflectingthereturnto theCommonwealthof theHLIC’s capitalandfinancialreservesafter
allowancefor thecapitalisationcostsof thenewHLIC. (Theactualcontributionto the 1995-
96 Budgetwill dependon,amongotherthings,theHLICs levelof capitalandreservesat the
timetherestructuringis effected.)

- Expectedoutlaysin futureyearsare- 1996-97:$20m.; 1997-98:$15m.;and1998-99:$8m.
Theseoutlaysarelargely relatedto costsassociatedwith themanagementof the ‘old book’ on
behalfof theCommonwealth.

TERMS USED IN THE NOTES ON CLAUSES

Thedefinitionof termsusedin theExplanatoryMemorandumareconsistentwith thoseusedin the
Bifi.

assets meansanylegalor equitableestateor interest(whetherpresentor futureandwhethervested
orcontingent)in realorpersonalpropertyof anydescriptionand,subjectto paragraph6(c) of the
Bill, includesanyrights,powers,privilegesandimmunities(whetheractual,contingentor
prospective,whetherstatutoryor otherwiseandwhereverarising).

authorisedpersonmeans:

(a) theMinister;or

(b) a personwho is authorisedby theMinister, by writing, to actundertheprovisionin
which theexpressionis used.

Companymeansthecompanyincorporated,or to beincorporated,by or on behalfof the
CommonwealthundertheCorporationsLaw of theAustralianCapitalTerritory by thename
HousingLoansInsuranceCorporationLimited.

contractof insurancemeansacontractof insuranceundertheHousingLoansInsuranceAct and
includessucha contractthatis of a kindknownas acovernote.

orporationmeanstheHousingLoansInsuranceCorporationestablishedby theHousingLoans
uranceAct.

CSBActmeansthe Crimes(SuperannuationBenefits)Act 1989.

DPPAct meanstheDirector ofPublic ProsecutionsAct 1983.

emPtmattermeans:

(a) theoperationof clause7 of the Bill; or

(b) giving effectto clause7.
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HousingLoansInsuranceActmeanstheHousingLoansInsuranceAct 1965.

instrument includesa documentandan oralagreement.

InsuranceAccountmeanstheaccountrequiredby subclause10(3)of theBill.

liabilities meansall liabilities, dutiesandobligations(whetheractual,contingentorprospective,and
whereverarising). .,
Long ServiceLeaveActmeanstheLongServiceLeave(CommonwealthEmployees)Act1976asin
forceimmediatelybeforethe transferday.

managementagreementmeans:

(a) theagreementreferredto in subclause10(1)of theBill; or

(b) if thatagreementis variedby anotheragreement- thatagreementassovaried.

managementperiodmeanstheperiodin which theCompanyis, underthemanagementagreement
orunderanyvariationof thatagreement,to managethepre-transfercontractson behalfof the
Commonwealth.

MaternityLeaveActmeanstheMaternityLeave(CommonwealthEmployees)Act 1973.

pre-transfercontractmeansa contractof insurancethatis in force.

share, in relationto theCompany,meansa shareor stockin thecapitalof theCompany.

SRCActmeansthe Safely,RehabilitationandCompensationAct 1988.

transferdaymeansa dayfixed by theMinisterby noticepublishedin theGazette.

transferredemployeemeansapersonwho underclause14, is takento have been engaged as an
employee by the Company.

I
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NOTES ON CLAUSES

PART 1 - PRELIMINARY

Clause1. - Short title

,elf-exPlanatorY.

Clause2. - Commencement

Thisclauseprovidesfor all partsof theAct, exceptPart6, whichcoverstheabolitionof theprincipal
legislation,to commencewhentheAct receivesRoyalAssent. Part6 will takeeffectfroma dateto
beproclaimed.Theproclamationwill bemadeafterthetransferdate,butno laterthansix months
afterthatdate. Thedifferenttreatmentaccordedto Part6 recognisesthat thecontinuedlegal
existenceof theCorporationis dependenton theHousingLoansInsuranceAct1965remainingin
force. Thepreparationof reportsetcassociatedwith thewind-up of theCorporationcannotbe
finaliseduntil it ceasesoperationsandits assetsandliabilities are transferred.

Clause3. - Definitions

Thesameasin “TermsUsedin theNoteson Clauses”above.

Clause4. - Act bindstheCrown

Withoutsucha specificprovision, theAct would notnormallybindtheCommonwealth,a State
Governmentor theGovernmentsof theAustralianCapitalTerritory or theNorthernTerritory.

PART 2 - THE COMPANY

Clause5. - Shares in the Company

Clause5 provides that any shares issued to the Commonwealth or its nomineeare takento befully
paidup. This will ensurethatnofurtheramountsarepayablein respectof thesharesby the
Commonwealthorby anyonewho buysthesharesfrom theCommonwealth.

Clause6. - The Comnanvis not theCrown

Thisclauseis intendedto emphasisethat theCompanywill notbeanentityoperatingasanagenton
halfof theCrownand,assuch,will notenjoyanybenefitsor privilegesthat suchstatuswould

ormally beexpectedto involve.

Clause7. - Transferof the Corooration’s assetsnnd li~hiIiti~s

Clause7 providesfor theTreasurerto directthetransferof theassetsandliabilities of the
Corporationto eithertheCompanyor to theCommonwealth,as appropriate.In essence,the

ompanywill receivesufficientcapitalto complywith the requirementsof theInsuranceand
SuperannuationCommission(ISC),aswell asfundsto coverprovisionsfor suchmattersaslong
serviceleaveetc. It will alsoreceivethosenon-financialassetsandliabilities necessaryfor the
continuationof themortgageinsurancebusiness.
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Theinsurancecontractsin existenceatthetransferdatewill betransferredto theCommonwealth
along with thebalanceof theCorporation’scapitalandreserves.

CI~useR. - C~rfnininstruments and oral aareementsto continuein force

Clause8 ensuresthatwhentheCorporationis namedin aninstrument,itspositionis effectively
substitutedfor by eithertheCommonwealthor theCompany,consistentwith thetransfer
arrangementssetout in Clause7.

Clause 9. - Pending Droceedinys

Thisclausemakesa similarprovisionfor substitutionoftheCommonwealthfor theCorporationin
anylegalproceedingsthatmaybepending.

PART3 - MANAGEMENT OFPRE-TRANSFER CONTRACTS

Clause10. - Agreementbetw~çnthe Commonwealthand the Companyfor the management

af nr~4r~nsfpr rnntr~ets~nd establishmentof InsuranceAccount

Subclause (1) allows for the Commonwealth to enter into an agreement with the Company to
manageall pre-transferinsurancecontractson behalfof theCommonwealthfora periodto be
determinedin thatagreement.

Subclause(2) providesfor thecompanyto havecustodyof all documentationassociatedwith these
insurancecontracts,butallows theTreasurerto nominatepeoplewho might begivenaccessto that
documentation.

Subclause(3) requiresthe Companyto maintaina bankaccountto receiveGovernmentfundsand
againstwhich to makepaymentsasclaimsetc areapproved.Thisaccountis designedto separate
paymentsassociatedwith pre-transfercontractsfrom thosearisingfromtheCompany’sown
operations.

Subclause(4) providestheCompanywith accessto theCorporation’srecordsthatarein thecustody
of theAustralianArchivesto enableit to carry out thetaskof managingthepre-transfercontracts.

Clause11. - Guaranteeby Commonwealth

Clause11, which reaffirmsthat all pre-transfer contracts enjoya Commonwealthguarantee,is
designedto removeanyuncertaintythat mightbecreatedby the repeal of the Housing Loans
InsuranceAct. TheguaranteecoveringtheCorporation’sexistingcontractualarrangementsis
providedfor in Section30 of thatAct.

Clause12. - Paymentinto InsuranceAccount

Subclause(1) providesthat the Commonwealthwill ensurethatadequatefundsareavailablein the
InsuranceAccountthroughoutthemanagementperiodtomeetpaymentsexpectedto be madein
settlementof claimsarisingunderpre-transfercontracts.

Subclause(2) providesfor a standingappropriationof fundsto meettherequirementsarising from
theprevioussubclause.
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•ause 13. - Paymentoutof InsuranceAccount

Thisclauseestablishesthebroadparametersfor theuseof theInsuranceAccount,in particular,that
it canonly be used for thepurposeof making apaymentarisingfrom apre-transfercontract.

PART 4 - TRANSFER AND RIGHTS OF EMPLOYEES

Division 1 - Transfer of employeesfrom Corporation to Company

Clause14. - Transfer to Comvanv of emnloyee.cof the Corpora tion

Subclause(1) providesfor all employeesof theCorporationpriorto thetransitionto beemployedby
the Company on thesametermsandconditionson which theywereemployed immediately before
the transition. In particular,contractsof employmentandperiodsof employmentof staffmembers
of the Company are notbrokenby theoperationof theAct, andaccruedbenefitsarenotaffected.

Subclause (2) emphasises the continuity of service to removeanydoubtthat mightexist.

Subclause(3) statesthatemployeeswill beunableto usethecircumstancesof transferringto the
Company to trigger a right to receive any payment or benefit on thebasisthat theyareno longer
employed by the Corporation.

Subclause(4) statesthatanauditorof theCorporationdoesnotautomaticallybecomeanauditorof
the Company.

Clause15. - Variations of terms and conditions of employment

Thisclauseconfirmsthat termsandconditionsof eachstaffmember’semploymentafterthetransfer
may bevariedin thesamewayascould bedoneimmediatelybeforethe transfer.

Division 2 - Transitional and savingprovisions in relationto longserviceleave

Clause16. - Internretatior~

Subclause(1) statesthat,unlessotherwisestated,expressionsusedin thisDivision havethesame
meaningasthoseusedin theLong ServiceLeaveAct.

Subclause(2) makesthefollowingdefinitionsusedin this Divisionof theAct:

~mbined serviceperiod in relationto an employeemeansthetotal of

1. theperiod thatwas, immediatelybeforethetransferday,theemployee’speriodof servicefor
thepurposesof theLong ServiceLeaveAct;

2. theperiodstartingon thetransferdayduring which theemployeecontinuesto be anemployee
of theCompany.

employeeincludesa personemployedin a full-time or apart-timecapacity.
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future long serviceleaverights, in relationto anemployee,meansanylongserviceleaverightsaS
employeeacquiresunderan award,determination,industrialagreementor law (otherthanthis Act)
on or afterthetransferdayin relationto serviceon or after that day.

law means

1. a law of the Commonwealth, or a State or Territory; or

2. regulations or anyotherinstrument(otherthananaward,determinationor industrial
agreement)madeundersucha law.

Clause17. - long serviceleavefor emnioveeswith less than 10 yearsservice

This clause provides for the granting of long service leavefor theleaveentitlementsaccruedunder
the Long ServiceLeaveAct prior to transfer for employees who at point of transfer have less than
10 years service. If the employee continues to be employedby theCompanyuntil hisorher
combined service period is at least 10 years,theCompanymaygranttheemployeelongservice
leave.

Subclause (4) providesfor thegrantingof long serviceleavein thecircumstancesof retirementor
retrenchment as long as the employee has a combined service period of at leastoneyear. Leave
granted under subclause (4) is to be takensoasto expireimmediatelybeforetheemployeeis to
retire orberetrenched.

Subclause (7) provides for the application of section 20 of the Long Service Act to calculate the rate
of salaryto beusedinworking out thefull salaryof an employeefor thepurposesof this provision.

Claiicp 1 ~. - Paymentsin lieu of long serviceleavefor emoloveeswith less than 10 years
service

Clause18 setsout thecircumstancesin which anemployeecanbepaid anamountin lieu of long
service leaveaccruedundertheLong ServiceLeaveAct for employmentwith theCorporation
before the transfer day. The provision allows for an employee to elect not to be paid under this
clauseor to acceptalesseramount. Sucharequestis to bemadeto theemployerin writing. The
rateof salaryto beusedfor this provisionis to betherateapplicableto anemployeeundersection
21 of theLong ServiceLeaveAct, andthe amountof leaveis determinedby subclause20(2).

This provision may apply to employees on reachingrninimumretirementage,or retrenchment,or
cessationdueto ill health. It alsocoverscessationof employmentwhenanemployeehasa
combined service period of at least 10 years.

Clause 19. - Paymenton the death of an employee

This clause provides for the payment to a deceased employee’s dependant (or dependants) of the
amountthatwould bepayableto theemployeeunderclause18 if on thedayof the employee’s
death,theemployeehadstoppedbeing anemployeeon or afterreachingminimumretirementage.
This provision applies as long as immediately before the transfer day the employee had less than 10
yearsservice;or at thetime of deathhada combinedserviceperiodof at leastoneyear.
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Clause20. - Employee’s lon2 serviceleavecredit for the

Thisclausedefrnesthelong serviceleavecredit of Corporationemployeesasbeingequalto the
employee’slongserviceleaveundertheLong ServiceLeaveAct asatthetransferday.

Clause2L - Division notto affect an employee’sfuture long serviee leave rightc

Thisclauseprovidescertaintythat theapplicationof theprovisionsin this Division doesnot affectan
employee’spost-transferlongserviceleaverights. Long serviceleaveassociatedwith servicewith
theCompanyaftertransferwill be amatterfor theCompanyandits employeesto agreein the
contextof relevantStateandTerritorylegislation. Transferringemployeesdonot havea dual
entitlementto benefitsundertheCommonwealthLong ServiceLeaveAct andotherrelevant
legislationfor thesameperiod.

Clause22. - Saving- Lone ServiceLeaveAct

Thisclauseensuresthataccruedlongserviceleavecredits,arisingfrom pre-transferservicewith the
CorporationundertheLong ServiceLeaveAct, areretainedpost-transfer.Forthoseemployees
who havequalifiedfor long serviceleaveundertheLong ServiceLeaveAct, thecreditaccruedas at
transfer day is preserved at that point.

Division 3 - Transitional and savingprovisions relating to the Safety,Rehabilitation and
CompensationAct 1988

Clause23. - Interpretation

This clausestatesthat,unlessotherwisestated,expressionsusedin this Division havethesame
meaning as those used in the SRCAct.

Clause24. - Transitional provisions relating to SRC Act in resneetof eert2in emnlnyee~iif the
Company

This clause provides that the SRCAct continues to apply to employees of the Companywho were
employees of the Corporation immediately before the transfer day. It applies on and after the
transferday in respect of claims arisingboth from injuries suffered by employees of the Corporation
and to loss of, or damage to, property incurred before transfer day.

Clause25. - Company liable to meetcertain SRC Act liabilities and to he taken tn he the
employer in certain circumstancesunder the SRC Act

The Company is liable to discharge the liabilities of the Corporation under the SRCAct and shall be
deemedto be theemployerof anyemployeesof theCorporationbeforethetransferdayfor the
purposesof the Act.

Division 4 - Transitional and savingprovisionsin relation to maternity leave

Clause26.. Internretation

Thisclausestatesthat,unlessotherwisestated,expressionsusedin this Divisionhavethesame
meaningasthoseusedin theMaternityLeaveAct.
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Clause27. - Transitional maternity leavenrovisions for maternity leavebeginning on or after

transfer day

TheCorporation’semployeesarecurrentlyabletoavail themselves of provisions under the Maternity
LeaveAct whichprovidefor leavefor upto 12 months. Twelveweeksof this leaveis on full pay
with theremainderwithoutpay,unlessotherleaveis granted. Subclause(1) will preservethe
entitlementsof femaleofficersand employeesof theCompanywhowereemployeesof the
Corporationpre-transferto apply for andbegrantedleaveundertheMaternityLeaveAct, provided
thatsuchleaveis begunwithin 12 monthsof thetransferdate.

Clause28. - Transitional maternity leaveprovisions relating to employeesof the Corporation
who were on maternity leaveimmediately beforethe transfer day

Thisclausepreservestheexistingrights of thoseemployeesof theCorporationtransferringto the
Companyandwho arecurrentlyon maternityleave.

Division 5 - Transitional and savingprovisions in relation to superannuationand other

retirement benefits

Clause 29 Transitional urovision relatine to the CSB Act

Subclause(1) allowstheCSB Act to continueto applyin relationto a corruptionoffencecommitted
by an employeeof theCompany,while employedby theCorporationprior to transfertime
Commonwealthauthorityin thispartof theclausehasthesamemeaningasin theCSBAct.

Whereapersonwho wasan employeeof theCorporationcommitsa corruptionoffencewhile
employedby theCorporationbeforethetransferday,an orderwill beableto bemadeagainstthat
personafterthetransferdayasif theCompanywerea Commonwealthauthority. This is necessary
becausetheAct canonly applyif theemployeris theCommonwealthora CommonwealthAuthority.

Subclause(2) ensuresa superannuationorderin relationto employercontributionscanonly bemade
againstcontributionswhich arepaidorpayablebeforethetransferday. It cannotbemadeagainst
contributionspaidafterthetransferday.

Subclause(3) providesthatwhereanorderpursuantto paragraph19(3) (d) of theCSBAct ismade
by the courtin respectof fundspaid into theConsolidatedRevenueFundbeforethetransferdayby
or on behalfof theCorporationtheordermustspecifythat theamountis to beretainedby the
Commonwealth Thisprovisionrelatesto fundsnotyet paid to theemployeefrom the
superannuationscheme.

Subclause(4) providesthat wherea corruptionoffencewascommittedby anemployeeof the
Corporationbeforethetransferdayandthatapersonwaspaidbenefitsbefore,on orafterthe
transferday outof theConsolidatedRevenueFund,then,despiteparagraphl9(4)(b) of theCSB
Act, an orderunderthatparagraphmayonly specifythatanamountequalto thetotalbenefitspaid
outof theConsolidatedRevenueFundis paidto theCommonwealth.Thisprovisionrelatedto
fundswhichhavealreadybeenpaidto theemployeefromthe superannuationscheme.

Subclause(5) ensuresthatanordercannotbemadeagainstthesuperannuationschemeof the
employeeif hisor hercorruptionoffenceis committedafter the transferday.
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Subdause (6) is self-explanatory.

Division 6 - Other transitional and savingsprovisions

Clause30. - Saving- DPP Act

• ThisClauseprovidesfor theDPPAct to applywith respectto actsor omissionsinconnectionwith
theCorporationthatoccurredprior to thetransferdate.

Clause31.. Cessationof mobility rights

Thisclauseprovidesfor certaintythatstaffmemberswho havecoverageunderPartW of thePublic
ServiceAct (mobility provisions)will beunableto usethecircumstancesof transferringtothe
Companyto triggertherightto reappointmentto thePublicService.

PARTS~- MISCELLANEOUS

Clause32. - Exemption from taxes

Subclause(1) providesfor theexemptionfromCommonwealth,StateandTerritory taxesof matters
arisingfrom theconversionof theCorporationinto theCompanyassetout in Clause7.

Subclause(2) providesthat theMmister or anauthonseddelegatemaycertify thatamatteris
exemptor hasbeendonebecauseof, or for purposesconnectedwith a specifiedexemptmatter

Subclauses(3) and(4) providethata certificateis conclusiveevidenceof thatmatterunlessthe
contraryis established.

Clause33 - Registration etc of changingtitle to a~cet~

Subclause(1) providesa mechanismfor theregistrationof assetswhich transferto the
Commonwealthor theCompanyon thetransferdate. Suchregistrationis to bein the appropriate
mannerapplicableto theStateor Territoryconcerned.

Subclause(2) providesa mechanismfor theregistrationof easements(whichtransferto the
Company)or anyrealproperty Suchregistrationisto bein theappropriatemannerapplicableto
theStateor Territoryconcerned.ThelandRegistrationofficial mayregistertheeasementof real
propertyin thesameway in which dealingsin landof thatkind areregistered.An authorisedperson

I maygive acertificateasto thetransferof realpropertyoreasementsandsucha documentis taken
to bevalid unlessthecontraryis established.

Clause34 Compensationfor acauisitionof ~irnpertv

Subclause (1)providesfor compensationto bepaid if theoperationof theAct resultsin acquisition, of property other than on Just terms

Subclause(2) specifiesthatanydamagesorcompensationrecoveredinproceedingsbegununderthis
clausemustbetakeninto accountin determiningtotalcompensationpayablearising outof thesame
eventor transaction.
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Subclause(3) makesthefollowing definitionsto beusedin this sectionof theAct:

acquisitionofpropertyandjust termshave the samemeaningasinparagraph51(xxxi) of the
Constitution.

persondoesnotinclude theCorporation.

- (‘omnany’s financial s~tementand reports to be laid beforeParliament

This clauseprovides that when the Company lodgesan annual return in accordancewith
CorporationsLaw of theAustralianCapitalTerritory, theCompanymustgive a copyto theMinister
for tablingin Parliament.

(‘lance ~6 - Amendment of CommonwealthBorrowinizLevyAct1987

This clauseprovidesforconsequentialamendmentsof otherActsto ensurethat theCompanyis
subjectto theCommonwealthborrowinglevy.

Clause 37. - Deleeation

Clause37 authorisestheMinisterto delegateall or anyof his or herpowersprovidedundertheAct
to anOfficer of theDepartmentof theTreasury.

Clause 38. - Reeulations

Thisclauseprovidesfor theGovernor-Generalto makeregulationsnotinconsistentwith theAct.

PART 6 - ABOLITION OF CORPORATION

Clause39. - Reneals

ThisclauserepealstheHousingLoansInsuranceAct 1965 andtheHousingLoansInsurance
Corporation(Saleof Assetsand Abolition) Act 1990.

Clause40. - Final report by the Corporation

Subclause(1) specifiesthat theCorporationcontinuesin existencein atechnicalsenseso asto
completea final accountingto theTreasurerin respectof it pre-transferoperations.Thefinal report
is to complywith outstandingobligationsunderclause39 of theHousingLoansInsuranceAct
which, despite being repealed, continues in force solely for this purpose.

Subclause(2) providesthat,in theeventtheCorporationis woundupin thefirst 4 monthsof a
financialyear,theCorporationisrequiredto produceonly oneannualreportfor the 16 monthperiod
rather than two reports, one for 12 months and one covering less than 4 months of operation.
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• Clause41. - Judicial noticeof theCorporation’s seal

Thisclauseprovidesthatjudicial noticeshallcontinueto betakenof thesealof theCorporation
appliedin relation to anydocumentissuedpriorto transfer.

Printed by Authority by the Commonwealth Government Printer
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