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THE HUMAN RIGHTS (SEXUAL CONDUCT)BILL 1994

Outline

This Bill providesthatsexualconductinvolving only consentingadultsacting in
private is not to besubject,by or underanylaw oftheCommonwealth,aStateora
Territory, to anyarbitrary interferencewith privacywithin themeaningofArticle 17
of the InternationalCovenanton Civil andPolitical Rights.

Australiabecameapartyto the InternationalCovenanton Civil andPolitical Rightsin 4
1980. Article 17 paragraph1 of theCovenantprovidesthat ‘No oneshallbe subjected
to arbitraryorunlawfulinterferencewith his privacy,family, homeorcorrespondence,
norto unlawful attackson his honourandreputation.’

FinancialImpactStatement

ThisBill will haveno financial impact.
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NotesOn Clauses

ClauseI - Short Title

1. Theproposedlegislationis to be calledtheHumanRights(SexualConduct)Act
1994.

Cause2 - Commencement

2. Theproposedlegislationwill comeinto effecton thedayon which it receivesthe
Royal Assent.

CIaiic~eI - Act extendsto externalTerritories

3. Theproposedlegislationis to apply throughoutAustralia~ndto all Australia’s
externalTerritories.

Cl~ui~e4 - Arbitrary interferenceswith privacy

4. Paragraph1 ofclause4 providesthatsexualconductinvolving only consenting

adultsacting in privateis not to be subject,by orunderanylaw~of the
Commonwealth,a StateoraTerritory, to anyarbitraryinterfer~ncewith privacy
within themeaningofArticle 17 oftheInternationalCovenant~nCivil andPolitical
Rights. In interpretingthis clause,acourtcouldbeexpectedto~haveregardto
appropriateextrinsicmaterialincluding theviewsof theUnite4NationsHumanRights
Committeeandotherinternationaljurisprudencerelevantto the interpretationof
Article 17.

5. Theterm ‘sexualconduct’is thtendedto coverthephysicalexpressionof sexual
desire. The termdoesnot meanconductwhich is incidentalto sexualconductsuchas
the terminationof pregnancyor theproductionordistributionofpornographic
material.

6. Only conductinvolving only consentingadultsis protectd. Paragraph2 of
clause4 providesthat an adult is apersonwhois 18 yearsold r more. TheBill does
not, therefore,coverconductinvolving childrenornonconse sualconductorconduct
which results,for example,in physicalharmto which thepar esinvolveddid not or
couldnot validly consent.

7. TheBill only protectsactivity which is conductedin pri ate.
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8. The Bill doesnot provideageneralguaranteeof freedomfrom interferencewith
privacy. It dealsonly with privacyin relationto sexualconductinvolving only 4
consentingadultsacting in private.

9. TheBill will not affect theregulationof sexualconductprovidedthat such
regulationis notan arbitrary interferencewith privacy. Theterm‘arbitrary’
guaranteesthateveninterferenceprovidedfor by law mustbejustified andreasonable
in thecircumstances.TheHumanRightsCommitteeinterpretsreasonablenessas
requiringthatany interferencewith privacymustbeproportionalto theendsoughtand
be necessaryin thecircumstancesofanygivencase. The individual’s right to privacy
is notabsoluteorunlimited andmustbe balancedwith theneedsof thecommunity
andwith otherrights.

10. Accordingly,theBill will notaffectlawssuchasthose,for example,dealing
with incest,sexualconductinvolving apersonwith anintellectualdisability, sexual
conductinvolving animals,regulationofthesexindustry,sexualconductamounting

to professionalmisconduct,thepossessionoruseofchild pornographyandsexual
conductin prisonswherethe interferencewith privacyis justified andreasonable.

Printed by Authority by the Commonwealth Government Printer

~VN ID VII H ~I~H V
9 7&1L4’4 321792


