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HUMAN SERVICES AND HEALTH LEGISLATION AMENDMENT BILL
(NO. 3)1995

GENERAL OUTLINE

The Bill proposesto repealtheHandicappedPersonsAssistanceAct1974. This Act has
becomeredundantdueto a sunsetprovisionthat no furtherpaymentswouldbe made
under the Act after 30 June1992.

Schedule1 of this Bill proposesamendmentsto the ChildcareRebateAct 1993, the Health
InsuranceAct 1973, the HealthInsuranceCommissionAct 1973,the NationalHealthAct
1953, andthe National Healthand MedicalResearchCouncilAct 1992.

Schedule2 of this Bill proposesminor technicalamendmentsto a numberof Acts.

The amendmentsto the ChildcareRebateAct 1993 are to ensureconsistencywith the

intentionsof the CommonwealthChildcareCashRebatescheme.

Severalamendmentsprovidehardshipprovisionsto assistcertaingroupsof personswho
are currentlyexcludedfrom therebateschemebut who shouldbeeligible for the rebate.
Thesegroupsincludechildren over theage of 13 who havea disability or otherspecial
needwhich requiresongoingchild care; carersunder the ageof 18 yearswho possess
certainchild carequalifications;or parentswhoarecurrentlyunableto have work-related
commitmentsundersection29 becauseof extenuatingcircumstances.

A numberof administrativeissuesandtechnicalerrorsin the drafting of theAct also
requireamendments.For example,amendmentsare neededto makeconsequentialchanges
to bring the Act into line with other Commonwealthlegislation (theMigration Act 1958);
to allow the delegationof powersby the ManagingDirector of the Commission;to allow
the Minister somediscretionover receiptingrequirements;andto strengthenpowersto
recoveroverpaymentsof the rebate.

The amendmentswill alsoallow the suspensionof family andcarer registrationsif
cancellationof registrationsis beingconsidered.This will avoidunnecessaryrecoveriesby
Governmentwhile ensuringthat individualsmaintaintheir right to appealagainst
long-termdecisions.

Furtheradministrativeamendmentsareproposedto allow the HealthInsurance
~Commission to backdatecarerregistrationsto theday on which they were first eligible to

register;to vary a family’s registration(without application)wherea family memberis not
included;to cancelfamily andcarerregistrationswhich occurreddueto administrative
erroror where incorrector misleadinginformationwas provided in an applicationto vary
a family registration; to ensurethat the rebateis not paid for child care costswhich have
been,or will be, reimbursedby anotheragentsuchas an employer;to clarify that the. rebateis payablefor child carecostsincurredfor certainspecifiedabsencesfrom care; to
clarify the backdatingof family registrations;to clarify theeligibility of overseasstudents
to claim the rebate,by amendingthe way coursesof studyare described;andto correct
technicaldefects in the original Act.



The amendmentsto theHealth InsuranceAct 1973 correcta numberof draftingerrorsand
allow for the appointmentas Presidentsof theProfessionalServicesReviewTribunals
personswho hold or haveheldjudicial office in StateandTerritory jurisdictions. This
correctsan oversightin theHealth Legislation (ProfessionalServicesReview)Amendment
Act 1994 which, by not defining “judicial office”, prevented,by virtueof section21 of
theActsInterpretationAct 1901,the appointmentof currentandformerjudicial office
holdersin jurisdictionsother thanthat Of the Commonwealth.

TheBill amendsthe Health InsuranceCommissionAct1973to confer upon the Health
InsuranceCommissionthefunction of providing consultancyandmanagementservicesand
of providing informationtechnologyservicesto the CommonwealthandCommonwealth
bodies,to empowerthe HealthInsuranceCommissionto operateoutsideAustraliaand
allow it to enterinto hedgingarrangements.Theamendmentsto theHealth Insurance
CommissionAct 1973 alsoenablethe Health InsuranceCommissionto retainevidential
materialseizedpursuantto theexecutionof a searchwarrantuntil the reasonfor its
seizureno longerexistsor adecisionis madenot to use it in evidence.

The Bill alsoamendstheNational HealthAct 1953 by removing severalredundant
provisionsrelatingto reviewof decisionsandaddinga “merits review” right for decisions
on the amountof Commonwealthbenefit thatmay be advancedto nursinghome
proprietorsundersection51A. The Bill alsoamendsthe provisionsin the Act relatingto
“exempt bed status”by providing the Minister with thepower to revokeor suspendthis
statuswherethereis a declarationthat anursinghomefails to satisfy the standards
determinedundersection45D of the Act.

The amendmentsto theNational Health andMedical ResearchCouncilAct 1992 provide
that beforeappointingthe ChairpersOnof the Council, theChairpersonof theAustralian
Health EthicsCommittee(a Principal Committeeof the Council), or the memberof the
Australian Health EthicsCommitteeclassifiedasa personwith knowledgeof the ethicsof
medical research,the Minister is to consultwith eachState andTerritory HealthMinister.
Currently the Act providesthatthe Minister is to consultin relationto theseappointments
with the othermembersof the AustralianHealthMinistersConference.The proposed
amendmentwould specify the Ministersto be consultedinsteadof identifying them
throughreferenceto membershipof a Conference.

FINANCIAL IMPACT STATEMENT

The amendmentsto the Childcare RebateAct 1993are not anticipated to have any
significant financial impact.

The amendmentsmay allow morefamilies to claim the rebate,resultingin a slight
increasein expenditureon rebatepayments,but thesefamilies were included in original
estimatesfor thecostof the scheme.The amendmentsalso strengthenpowersfor the
recoveryof overpayments.

The amendmentsto the remainderof the Acts outlined abovehave no significant financial
impact.



HuMAN SERVICESAND HEALTH LEGISLATION AMENDMENT BILL

(NO. 3) 1995

NOTES ON CLAUSES

Clause1 - Shorttitle

This is a formal provisionthat specifiesthe shorttitle of the Act asthe HumanServices
andHealth LegislationAmendmentAct (No. 3)1995.

Clause2 - Commencement

Thisclauseprovidesthat, with theexceptionof the mattersdealt with in subclauses(2)
and (3), the provisionsof theAct will commenceon the dayon which it receivesRoyal
Assent,with theremaindertaking effect as outlined in subclauses(2) and (3).

Clause3 - Schedules

This is a formal provisionthat specifiesthat the Acts andother itemsin the Schedulesare

amendedor haveeffect as set out in the Schedules.

Clause4 - Repeal

This clauserepealsthe HandicappedPersonsAssistanceAct 1974. A numberof the
provisionsin this Act were repealedfollowing thecommencementof theDisability
ServicesAct 1986. The remainingprovisionswere subjectto a sunsetclausewhich
preventedany furtherpaymentsbeingmadeunderthe Act after 30 June1992.

SCHEDULE1

Childcare RebateAct 1993 (‘the Act’)

Item 1 - Section3 - Outlineof the Act

This item amendssubsection3(5) to addthe recoveryof overpaymentsto the contentsof
Part5.

Items2 and3 - Section4 - Definitions

Theseitemsaddnotesto the definitions of “registeredcarer” and “registeredfamily” to
confirm thatsections52A and24A, respectively,canhavethe effect of backdatingthe
dateof effect of theseregistrations.

Item 4

This item providesa definition for the term “fee relief ceiling”, formerly in the body of
theAct.
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Item S - Newsection4A - Provisionof child carecontinueswhen child absent

This item insertsanew section,4A.

Subsection4A(1) providesthat child care is takento havebeenprovided,for the purposes
of the rebate, in circumstancesdeterminedby the Minister wherea child whowould
normally havereceivedchild carefrom a registeredcareron a particularday did not
receivethecareandan amounthasbeenpaid or is payable.

Subsections4A(2) and(3) havebeeninsertedto empowerthe Minister to makesucha S
determination.The Minister’s determinationsaredisallowableinstrumentsfor the purposes
of section46A of theActsInterpretationAct 1901.

Item 6 - Section11 - Definition of dependentchild

This item amendssubsection11(2) to allow a child who has turned13 but is agedunder
17 to be a dependentchild for the purposesof the rebateif they arecoveredby
circumstancesdeterminedby the Minister.

Two new subsections,11(3) and(4), arealso insertedto empowerthe Minister to make
suchadetermination.The Minister’s determinationsaredisallowableinstrumentsfor the
purposesof section46A of theActsInterpretationAct 1901.

Item 7 - Section14 - Australianresidents

This item is consequentialto the Migration ReformAct 1992.It replacesparagraphs
14(1)(b)and (c) with a new paragraph,14(l)(b), whichdefineshow residencystatusis
determinedfor Australianresidentswho are not Australian citizens. This bringsthe
legislationinto line with the changesunder the Migration Act1958 which tookeffect
from 1 September1994.

Items8, 9 and10 - Section15 - Certainoverseasstudentsareto be treatedas
Australianresidents

Item 8 amendsparagraph15(1)(a) to includeothercoursesof study in Australiaof akind
specifiedin a determinationby the Minister

Items9 and 10 havethe effect of inserting a new subsection,15(1A), andamending
subsection15(3), to empowerthe Minister to makesucha determination.The Minister’s
determinationsaredisallowableinstrumentsfor thepurposesof section46A of theActs
InterpretationAct 1901

Theseamendmentsare to ensurethat someoverseasstudentswho areundertakingcourses
not directly affiliated with educationalinstitutionsmay alsobe takento be Australian
residentsfor the purposesof therebate.

.
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Items 11, 12 and 13 - Section 19 - Registration by the Commission

5 Item 11 insertsa new subsection,19(2A), to allow the registrationof a family to be taken
to havehadeffect from the datethe family wasfirst eligible to be registered.

Item 12 amendsparagraph19(3)(b) to requirethe Commission if it registersa family to
notify themof the dateon whichthe registrationtakeseffect.

Item 13 amendsthe notefollowing section19 to statethat decisionsaboutthe dateon
which theregistrationis takento havehadeffect are reviewable

Item 14 - Section 21 - Variation of~registration without application

This item insertsa new subsection21(2) to require the Commissionto adda person’s
nameto a family s registration if it is satisfiedthat thepersonis or hasbecomea member
of thatfamily For example if the Commissionis satisfiedthat a registeredsoleparent
shouldbe variedto be a registeredparentwith apartner,the Commissionwould be
requiredto vary theregistrationaccordingly.

Item 15 - Section 22 - Cancellationof registration

This item amendsparagraph22(2)(b)to allow the Commissionto cancel a family’s
registrationif it is satisfiedthatthe family was not eligible to be registeredatthe time the
registrationtook place.

Item 16 - Section22 - Cancellation of registration

This item amendssubsection22(3) to empowerthe Commissionto cancela registration
where incorrector misleadinginformationis providedatthe time of applicationto varyan
existingregistration. This is in addition to theexistingpower to cancela registrationif
incorrectinformationwas providedat the time of applicationfor registration.

The provisionof incorrector misleadinginformationat either the applicationfor
registrationor the applicationfor variation stagewill not necessarilyattractthepenal
provisionsin thePrincipalAct which require inter alia thatthe personknowsthat the
informationis falseor misleadingin materialparticular.

Item 17 - Section23 - Procedurefor variation or cancellation

5 This item amendssection23 to requirethe Commissionto provideadditional information

in a written noticeto a family beforevarying or cancellingthe family’s registration.

Two new paragraphs23(1)(ba)and(bb) are insertedto providethat the written notice

must alsocontain asummaryof the evidenceandother materialon which the groundsto

S vary or canceltheregistrationarebased,andtheeffect of the notice(including the reviewprocess)on the family’s entitlementto the rebate.
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Item 18 - Section24 - Automaticvariationor cancellationof registrationas children

turn 13

This item amendssubsection24(1) to take accountof the changesto the definition of
dependentchild in subsection11(2). It will allow the Commissionto automaticallyvary or
cancela family’s registrationif a memberof thefamily ceasesto be a dependentchild
under.the amendedsubsection11(2). Previouslysubsection24(1) only appliedto
dependentchildren who turned 13.

Item 19

This item insertsa new subsection,24(A), which providesfor the backdatingof afamily’s

registrationif thefamily was eligible to be registeredat thetime.

Item 20 - Section26 - Child carerequirementsfor the rebate

This item amendsparagraph26(a) to removethereferenceto children who “receivedchild
care” andreplaceit with children who were “providedwith child care”.This is to ensure
that the Act usesconsistentterminologywhendescribingthe child carerequirementsfor
the rebate.

Item 21

A new paragraph,26(ba), is alsoinsertedto providethat the rebateis not payableunless

thefamily was a registeredfamily at thetime the child care was provided.
Item 22

This item insertsa notewhich statesthat sections24A and52A may affectwhethera
family and/ora carershouldbe takento be registeredat the time the child care was
provided.

Item 23 - Section28 - Work, training or studycommitmentsfor therebate

This item insertsa new paragraph,28(d), to exemptfrom the work, training or study
requirementsfor the rebateany personcoveredby a Ministerial determinationto this
effect.

Two new subsections,28(2) and(3), arealso insertedto empowerthe Minister to make
sucha determination.The Minister’s determinationsaredisallowableinstrumentsfor the
purposesof section46A of theActsInterpretationAct 1901.

.‘



5

Item 24 - Section29 - Recognisedwork or work relatedcommitments

Theseitemsamendsubsection29(1) to providethat a personis takento haverecognised
work or work relatedcommitmentsif they are coveredby adeterminationmadeby the
Minister undersubsection29(1A).

Item 25

S Two new subsections,29(1A) and(1B), arealso insertedto empowerthe Minister to
make sucha determination.The Minister’s determinationsaredisallowableinstrumentsfor
the purposesof section46A of theActsInterpretationAct 1901.

Item 26 - Section32 - Claims for paymentof the rebate

This item insertsa new subsection32(5) which providesthat the validity of a claim for the
rebateis not affectedby the lack of registrationwherea family was not registeredatthe
time thecarewas provided if:

the family later becomesregistered;and

thefamily is takento havebeenregisteredat the timethe carewas provided.

A new subsection32(6) is also insertedandprovidesthat aclaim may only be lodgedafter
thedecisionis madeto registera carerif:

the carerwas not registeredat the time thecare was provided; and

the carerlater registeredandis takento havebeenregisteredat the timethe carewas

provided.

A new subsection32(7) is alsoinsertedandprovidesthat the validity of a claim for the
rebateis not affectedby thecancellationwherea family was not registeredat the timethe
claim was lodgedif:

thefamily is takento havebeen registeredatthe time the care wasprovided; and

theregistrationwas subsequentlycancelled.

A new subsection32(8) is alsoinsertedandprovidesthat thevalidity of a claim for the
rebateis not affectedby the cancellationwherea carerwas not registeredat the time the
claim was lodgedif:

the carer is takento havebeenregisteredat the time thecare was provided;and

the registrationwas subsequentlycancelled.
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Item 27 - Section 33 - Information etc. to be provided in claims

This iteminsertsa new subsection,33(1A), which providesthat wherethe Commission 5
has not yet issueda Family RegistrationNumberto a family, this numberdoesnot haveto
be specifiedin the claim.

Item 28

This itemomits andreplacessubsection33(3) andinsertsa new subsection,33(4), to add 5
other typesof reimbursementsfor child carecosts which areto be excludedfrom claims
for the rebate.

Previously subsection33(3) only excludedamountsof fee relief which hadnot yet been
deducted,but this amendmentwill alsoexcludechild carecostswhich have beenor will
be paid or reimbursedby an employer,apersonactingon theemployer’sbehalf, or by
any personcoveredby a determinationmadeby the Minister.

The Minister’s determinationsaredisallowableinstrumentsfor thepurposesof section

46A of theActsInterpretationAct 1901.

Item 29 - Section34 - Receipts

This item insertstwo new subsections,34(2A) and(2B), to allow the Minister to
determinespecialcircumstancesin which receiptsdo not haveto be signedby the
registeredcareror apersonauthorisedby that carer.The Minister’s determinationsare
disallowableinstrumentsfor thepurposesof section46A of theActsInterpretationAct
1901.

Item 30

This iteminsertsa new subsection,34(3A), which removestherequirementfor the carer
to includethe Child CareProviderNumberin a receiptwheresucha numberhasnot been
issuedby the Commission.

Item 31 - Section36 - Claims in respectof which the rebate is not payable

This item insertsa newparagraph,36(g), that will providethat therebateis not payableif
the claim relatedto child careprovidedwhenthefamily or carerwas not eligible to be
registered.(Note: Sections24A and52A, respectively,can havethe effect of backdating
the time from which afamily is takento bea registeredfamily anda personis takento be
a registeredcarer.)

.~
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Item 32

5 Item 32 insertstwo new sections,36A and36B.

New section36A - Suspensionof paymentsif cancellationof a family’s registrationis
being considered

This new sectionprovidesfor the suspensionof rebatepaymentsif the Commissionhas5 issueda noticeundersubsection23(1) that it is consideringcancellingthe registrationof
the family concerned.

New subsection36A(1) setsout theconditionsunderwhich the suspensionof payments
applies. The suspensiononly applies to care providedafter the issueof the noticeor
during periodswhich are relevantto the proposedcancellationwhich occurredprior to the
issueof the notice.

New subsection36A(2) providesfor the reinstatementof rebatepaymentsif the family’s
registrationis not cancelled,or is restoredafter reconsiderationof the decisionto cancel.
New subsection36A(3) providesthat subsection(1) doesnot apply if registrationis
cancelledbut the family is subsequentlyre-registeredandthe claimrelatesto care
providedafter thefamily becomeseligible for re-registration.

New section36B - Suspensionof payments if cancellation of a carer’sregistrationis
being considered

This new sectionprovidesfor the suspensionof rebatepaymentsif the Commissionhas
issuedanoticeunder subsection52(1) that it is consideringcancellingthe registrationof
the registeredcarerconcerned.

New subsection36B(1) setsout the conditionsunderwhich the suspensionof payments
applies. The suspensiononly appliesto careprovidedafter theissueof the noticeor
during periodswhich are relevantto the proposedcancellationwhichoccurredprior to the
issueof the notice.

New subsection36B(2) providesfor thereinstatementof rebatepaymentsif the carer’S
registrationis not cancelled,or is restoredafter reconsiderationof thedecisionto cancel.

New subsection36B(3) providesthat subsection(1) doesnot apply if registrationis

-S cancelledbut the carer is subsequentlyre-registeredandthe claimrelatesto careprovidedafter the carerbecomeseligible for re-registration.

Item 33 - Section43 - The minimum weekly threshold

This item is a technicalamendmentto subsection43(2) to clarify the descriptionof
“minimum weekly threshold’ which is usedin calculatingthe amountof rebatewhich is
payable.
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Item 34 - Section44 - The maximumclaimableamounts

This item deletessubsection44(4), whichcontainsthe definitionof “fee relief ceiling”. 5
This definition is movedto section4.

The notewhichfollows subsection44(4) is to be retained.

Item 35 - Section49 - Registrationof carers

This item insertsa new subsection,49(3A), to allow the Commissionto backdatethe
registrationof a carerto theday on which thecarerwas first eligible to be registered,or
2 yearsprior to thedate of applicationfor registration,whicheveroccurslater.

Another new subsection,49(3B), is also insertedto allow the Commissionto specify
periodsduring which theregistrationis not takento havehadeffect, becausethe carer
was not eligible to be registeredat thetime.

Item 36

This item amendsparagraph49(4)(b)to requirethe Commission,if it registersa carer, to
notify that carerof the day on which theregistrationis takento have hadeffect, and(if
applicable)any periodsduring which theregistrationis not takento havehadeffect.

Item 37

This item amendsthe notefollowing section49 to statethat decisionsaboutthe effective
registrationdate of carersarealsoreviewable.

Item 38 - Section50 - Eligibility for registration

This itemamendsparagraph50(1)(c) to allow a carerwho hasnot turned 18 to be eligible
for registrationif they possessqualificationsof a kind determinedby the Minister,
providedthey meetall othereligibility requirementsundersection50.

Item 39

This item insertstwo new subsections,50(1A) and (1B), to empowerthe Minister to make
thedeterminationreferredto in paragraph50(1)(c). The Minister’s determinationsare
disallowableinstrumentsfor thepurposesof section46A of the ActsInterpretationAct
1901.

Item 40 - Section51 - Cancellationof registration

This item correctsa spellingerror affecting the word “Commission” in subsection51(2).

.
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Item 41

This item amendsparagraph5 i(2)(b) to removethe requirementthat the Commissionmust
have receivedinformation sincethe carerwasregisteredbefore it canbe satisfiedthat the
carerwasnot eligible for registration.This is consistentwith the amendmentto paragraph
22(2)(b) affectingregistrationof families.

Item 42 - Section52 - Procedurefor cancellation

This item amendssection52 to requirethe Commissionto provideadditional information
in a written notice to a carerbeforecancellingthe carer’s registration.

Two new paragraphs,52(1)(ba)and (bb), are insertedto providethat the written notice
mustalso containa summaryof the evidenceandother materialon which the groundsto
cancelthe registrationare based,and the effect of the notice (including the review
process)on a family’s entitlementto the rebatein respectof child care providedby that
carer.

Item 43 - Section52A - Subsequentregistrationof carers

This item insertsa new section,52(A), whichprovidesfor backdatingof acarer’S
registrationif thecarerwaseligible to be registeredat the time.

Items44 and45 - Section53 - Decisionsthatmaybe subjectto reconsiderationby the
Commission

Items 44 and45 insert threenew paragraphs,53(ba), (ha) and (hb), which providethat
decisionsby the Commissionaboutthe dateof effect of a family’s or carer’s registration,
or aboutperiodsduring which a carer’s registrationis taken~ to havehadeffect, are
subjectto reconsiderationby the Commission.

Section54- Deadlinefor reachingdecisions

Items 46, 47 and48 amendsection54 to reducethe time in which the Commissionmust
makeareviewabledecisionin specifiedcircumstances,andto specify the outcomewhere
a decisionis not madewithin the allowedtime.

Item 46

5 This item amendssubsection54(1)to provide that theCommissionmust makethedecision

within “the decision-makingperiod”, which is definedin subsection54(3).

Item 47

This item amendssubsection54(2) and insertstwo new subsections,54(2A) and (2B).

Subsections54(2), (2A) and (2B) will providethat, if the Commissionhasnot informed
theapplicantof its decisionbeforethe endof the decision-makingperiod, theCommission
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is takento haverefusedthe application,unlessthe decisionrelatesto the cancellationof a
family’s or carer’s registration,in which casethe Commissionis takento havedecidednot
to cancel the registration. 5
Item 48

This item amendssubsection54(3) to insertdefinitions of “decision-makingperiod” and
“working day”. 5

The “decision-makingperiod” is theperiod of 28 daysfrom receipt of theapplication
by the Commission.However, if within that 28 daysthe Commissionhasrequested
further information from the applicantand if the decisionrelatesto the possible
cancellationof a family or carer’s registration,the decision-makingperiodis reducedto
10 working days.

The definition of “working day” excludesSaturday,Sunday,andany day which is a
public holiday in any Stateor Territory.

Item 49 - Section60 - Knowingly making falseor misleadingstatements

This item insertsa new heading, “Division 5 - Recoveryof overpayments”,after
section60 andbeforesection61.

Item 50 - Section61 - Recoveryof amountspaid [becauseof falsestatements]

This item enablesthe recoveryof overpaymentswheretherehave beenno “false or
misleadingstatements”,by removing referencesto suchstatementsin subsection61(1) and
in the headingto section61.

Items51 and52

Theseitemsamendsubsections61(2) and(3) to link recoveriesmoreclosely to the person

who receivedtheoverpayment.

Item 53 - New section62A - Reimbursementetc. of child careexpensesby employers

etc.

This item insertsa new section,62A, which providesthat the amountof rebatethat should
havebeenpaid, is takento be the amountthat would havebeenpayable,if amountspaid
or reimbursedby employersor by personsincludedin a Ministerial determinationunder
paragraph33(3)(c), hadbeentakeninto account.

The effectof this provisionis to allow recoveriesof overpaymentsof therebatewhich
occurredbecausesuchamountswere not deductedfrom the claims for the rebate.

.
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Item 54 - New section62B - Effect of this Division on otherrights of recovery

This iteminsertsa new section,62B, whichprovidesthatthe Commonwealth’sgeneral

rights of recoveryare not affectedby the provisionsin Division 5 of Part5 of the Act.

Item 55 - New section63A - Delegation

. This item insertsa new section,63A, which providesthat theManagingDirector of the
Commissionmay delegateany of his/herpowersunderthis Act to an officer of the
Commission.

Health InsuranceAct 1973

Item 56 - Subsection23D(1)

This item correctsa drafting error in thecurrentAct.

Item 57 - Section 107 (paragraph(a) of the definition of “determination”)

This item correctsa drafting error in thecurrentAct.

Items58 and59 - After subsection108(3) andat endof section108

This iteminsertsfour new subsectionsin section108.

New subsection108(3A)providesthat, for the purposesof appointinga Presidentof a
ProfessionalServicesReviewTribunal (who must be a personwho holds or hasheld
judicial office), the Minister may enter into anarrangementwith the appropriateMinister
of a State or Territory to securethe servicesof a particularjudicial office holder.

New subsection108(3B) providesthat thearrangementto securethe servicesof the
judicial officer may providefor the Commonwealthto reimbursea Stateor Territory for
the servicesof that person.

New subsectionl08(3C) providesthatappointmentof ajudicial office holderasa Tribunal
Presidentor serviceby that personas Presidentdoesnotaffect his or her tenureas the
holderof judicial office. For all purposes,the personsservice is taken to be serviceas5 the holder of judicial office andtherank, title, status,precedence,salary, allowancesor
other rights or privileges as holderof judicial office are not affected.

New subsection108(7) definesthe term “judicial office”. It providesthat the Tribunal
Presidentmusthold or haveheld the office of judge or an office with the samestatusas a
judge. The new subsectionalso allows the appointmentof currentand formerjudicial
office holdersin jurisdictionsother than the Commonwealth.
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Item 60 - Paragraph114(2)(c)

This item reducesfrom 30 daysto 28 daysthe time allowedfor a practitioneraffectedby 5
an adversedetermination(relatedto havingengagedin inappropriatepracticeunder
Medicare)to requesta review of thedeterminationby the ProfessionalServicesReview
Tribunal. The amendmentis necessarybecauseundersection106V of the Health
InsuranceAct 1973 a final determination(which imposesa penalty)takeseffect 28 days
after a copyof the determinationis given to thepractitioner to whom it relates.

Item 61 - Subsection119(2)

This item correctsa drafting error in the currentAct.

Health InsuranceCommissionAct 1973

Items62 and63 - Subsection3(1) (definition of “recognisedclassof functions”)

The itemsamendsection3 of theHealthinsuranceCommissionAct 1973to insert in the
definition of “recognisedclassof functions” in subsection3(1) of that Act anew
paragraph(e) referringto the consultancyfunctionsof theCommission. A new paragraph
3(2)(bb) is proposedto be insertedso as to definereferencesto theconsultancyfunctions
of the Commissionas referencesto the functionsconferredby section 8BB of the Principal
Act as amendedby theBill Theseamendmentsensurethe applicationin relationto the
new consultancyand managementservicesfunction of thefinancial provisionsof the
PrincipalAct.

Item 64 insertstwo new Parts: New Part IIAB which will conferupon theCommission
the function of providing consultancyandmanagementservices;andnew Part IIAC which
will conferon theCommissionthe function of providing informationtechnologyservices
to the Commonwealthandto bodiesestablishedby the laws of the Commonwealth.

New Part IIAB - Consultancyand ManagementServices

Undersubsection(1) of proposedsection8BB, theCommissionis to be giventhe function
of providing consultancyandmanagementservicesrelating to any of the expertiseit has
acquiredin performingits other functions. The agreementsfor theprovisionof such
servicesmay be enteredinto with otherpersons,including the Governmentsof other
countries.

Proposedsubsection8BB(2) ensuresthat theCommissionmay perform its new function
only within the limits of Commonwealthconstitutionalpower.

New Part HAC - InformationTechnologyServices

Paragraph(1)(a) of proposednew section8BC will give the Commissionthe new function 5
of providing informationtechnologyservicesto the Commonwealthor to bodies
establishedby laws of the Commonwealth The information technologyservicesprovided
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will relateto the expertiseacquiredby the Commissionin performingits functions.

5 Paragraph(1)(b) of proposednew section8BC will give the Commissionthe new function
of providing to the Commonwealth,or to bodiesestablishedby lawsof the
Commonwealth,equipmentfor usein the provisionof information~technologyfunctions~

Subsection(2) of proposednew section8BC providesthat the Commissionmay perform

S its new informationtechnologyfunctionsonly to the extentthat they are not in excessoffunctionsthat may be conferredon the Commissionby virtue of the legislativepowersof
the Parliament.

In particular,new subsection(2) providesthat the Commissionmay perform its new
informationtechnologyfunctionsfor thefollowing purposes:

(a) purposesrelatedto moneyappropriatedfor the purposesof the Commonwealth;
and

(b) purposesrelatedto the executivepowerof the Commonwealth;and

(c) purposesrelatedto insurance(otherthan Stateinsurancenot extendingbeyond
the limits of the Stateconcerned);and

(d) purposesrelatedto the provisionof pharmaceutical,sicknessandhospital
benefitsandmedicalanddentalservices;and

(e) purposesrelatedto external affairs; and

(1) purposesrelatedto mattersincidentalto theexecutionof any of the legislative
powersof the Parliamentor the executivepowerof the Commonwealth~

Item 65 - Commission may operate outside AUstralia~

Under this proposedsection8HA, the Commissionwill beempoweredto perform its
functionsandexerciseits powersoutsideAustralia.

Item 66 Subsection8ZM(1)

This amendmentprovidesfor the omissionandsubstitutionof subsection8ZM(1).

S As amended,the subsectionprovidesthat the Health Insurance Commissionmay retainevidential materialseizedundera searchwarrantoncethereasonfor its seizureno longer
existsor a decisionis madenot to useit in evidence.

New subsection8ZM(1A) providesthat evidentialmaterialobtainedundersearchwarrant
doesnot haveto be returnedif it is forfeitedor forfeitableto theCommonwealthor if it is

S the subjectof a disputeasto ownership. Like amendedsubsection8ZM(1), new
subsection8ZM(1A) is modelledon similar provisionsin the Crimes (SearchWarrants
andPowersofArrest) AmendmentAct 1994.
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Item 67 - Hedging

The proposedsection36AA is insertedto avoiddoubt as to the Commission’sability to 5
prudentlyhedgeinvestmentsmadeunderits existingpowersof investment,particularly
MedibankPrivateinvestments.

Subsection36AA(1) lists the typesof contractsto which theproposednew sectionapplies.
Theseinclude forwardexchangeratescontracts,currencyfuture and financial future
contracts,interestratescontracts,currencyswaps,interestratesswaps,optionsandother
typesof contractsapprovedin writing by the Minister.

Proposedsubsection36AA(2) lists the typesof arrangementswhich maybe hedged
throughthe typesof contractsreferredto in proposedsubsection36AA(1). Those
arrangementsincludeborrowings, investmentsand foreign currencytransactions.

Underproposedsubsection36AA(3), the Minister is empoweredto determinewritten
guidelinesfor the exerciseby the Commissionof its hedgingpowersand is to give the
Commissiona copy of any determination. Such guidelinesmay prohibit the Commission
from enteringinto or dealingwith contractsof a particularkind or limit suchdealingsto
specific circumstances(proposedsubsection36AA(4)). The Commissionmay not operate
contraryto the guidelinesdeterminedby theMinister (proposedsubsection36AA(5)).

Proposedsubsection.36AA(6) specifiesthe purposesthat are hedgingpurposeswithin the
meaningof proposedsection36AA. A hedgingpurposeis managementof risk of
variations in costsin relationto borrowingsor proposedborrowings,the revenue
obtainablefrom investments,foreign currencytransactionsand the maintenanceof the
value of the Commission’sinvestments.

Item 68 - Sunsetclause

This item providesthat the aboveamendmentsto section8ZM ceaseto apply from 1 July
1995. The sunsetclauseconformswith a similar clausein theHealth Legislation (Powers
ofInvestigation)AmendmentAct 1994 which conferredinvestigationpowerson theHealth
InsuranceCommission.

NationalHealth Act 1953

Item 69

This item is atechnicalamendmentto theNational HealthAct 1953(the Principal Act) in
relation to the review of decisionsconcerningthe level of Commonwealthbenefitthat is
paidto nursinghomeproprietors. Previouschangesto the Principal Act introducedby the
National Health AmendmentAct 1992 (Act No. 200 of 1992)resultedin the entitlementto
Commonwealthbenefitbeing calculatedby referenceto the “notional scaleof fees” under
section46D of the Principal Act. Proposedchanges(scheduledto commenceon 1 July
1995) to the Nursing HomesFinancialArrangementsPrinciples(formulatedunder
subsection4OAA(7) of the Principal Act) will result in the amountof theadvanceof
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Commonwealthbenefitundersection5 1A becomingtied to this “notional scaleof fees”.
This will replacethe emphasison the “scale of fees” determinedundersection
4OAA(6)(c)(i) as the methodof calculatingthe advanceof Commonwealthbenefit.

Item 70

This item omits a provisionof the PrincipalAct which becameredundantafter the
completionof the validation of expenditurefor of all nursinghomesfor the 1987-885 financialyear.

Item7l

This item is a consequentialamendmentto the Principal Act causedby the omissionof
subsection4OAD(1B).

Item 72

This item omits the currentprovisionin subsection4OAE(1) of the Principal Act, which
providedasright of “internal review” of decisionsrelating to the “scale of fees”
determinedundersection4OAA(6)(c)(i), and replacesit with a right of “internal review”
of decisionsrelating to advancesof Commonwealthbenefitundersection5 IA.

Item 73

This item addsa sanctionto be imposedon nursing homes(containingapprovedbeds
which have “exemptbedstatus”undersection39AB of the Act) which fail to satisfy the
standardsdeterminedby theMinister undersection45D of the Principal Act. The
grantingof “exemptbedstatus” undersection39AB enablesa nursinghomeproprietorto
chargeadditional feesto nursinghomepatients(seesection4OAAA). The criteria for
granting “exemptbed status” includesthat the nursinghomeprovidesa higher level of
accommodationandservicesthan are normally availableat a nursinghome. Current
provisionsof the Act do not enablethe “exemptbedstatus” of a nursinghometo be
revokedor suspendedsolely due to non-compliancewith the section45D standards.

New subsection45E(4A)will enablethe Minister to suspendor revokethe “exempt bed
status”of a nursinghomewherethereis a declarationin force, undersubsection45E(1),r thatnursinghomedoesnot satisfythe standardsdeterminedby the Minister undersection
45D of the Act. The Minister is provided with a discretionto decide whetherit is
appropriateto imposethis additionalsanction,however it would be incongruousfor a
nursinghometo be ableto chargeadditionalamountsfor accommodationandservices
whenthe level of nursingandpersonalcare doesnot meetthe basicstandardswhich have
beendeterminedby the Minister. This additionalsanctioncanbe usedon nursinghomes
which havea subsection45E(1)declarationin force at the time this amendmentcomesinto
operation.

The exerciseof this new powerwill only occur wherethereare seriousbreachesof the
section45D standards.The decisionto suspendthe “exemptbedstatus” of a nursing
homewill be madewhere thereis some prospectof the standardsbeing reachedwithin a
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short periodof time andwhere both thenursinghomeproprietorandmanagementshow a
commitmentto taking remedialaction The decisionto revokethe exemptbedstatus of
a nursinghomewill be madewhere thenursinghomeproprietorandmanagementshow a
commitmentto taking remedialaction. Thedecisionto revokethe “exemptbedstatus” of 5
a nursinghomewill be madewhere thenursinghomeproprietoror managementfail to
show a commitmentto takingappropriateactionwithin a reasonabletimeframe. Where
thereis little prospectof the standardsbeingreachedwithin a reasonableperiodof time,
then the currentpower, in section44 of theAct, will beusedto revokethe approvalof
the nursinghomealtogether.

Newsubsection45E(4B)makesit clear that, while the “exemptbedstatus” of a nursing
homeis “suspended”,the nursinghomeproprietoris not ableto chargethe increasedfees
thatwould otherwiseapply, andthat the othermodifiedconditionsmentionedin section
4OAAA do not apply during the periodof suspension.

New subsection45E(4C)makesit clear that, if the “exemptbedstatus”of a nursinghome
is revoked a nursinghomeproprietoris not ableto chargethe increasedfeesandwill
needto re-applyundersection39AB for a new grantof “exemptbedstatus”. Oneof the
criteria in theprinciples establishedby the Ministerundersubsection39AB(4) of the
PrincipalAct, for consideringapplicationsmadeundersection39AB, is “the extentto
which the nursinghome .... meetsthe standardsof caredeterminedby the Minister under
section45D.”. Accordingly, it will be likely that a considerableamountof timewill need
to passafter a nursing homehasmet all of the section45D standards,before an
applicationfor “exemptbedstatus” undersection39AB will be approvedfor a nursing
homewherethe “exemptbedstatus” hasbeenrevoked.

Item 74

This itemamendssubsection45E(5) of the Principal Act so that it is clear that the new
sanction undernew subsection45E(4A) is bothadditional andalternative to the existing
sanctionscontainedin subsections45E(2)and (3) of the Act.

Item 75

This item amendssubsection45E(7)of the Principal Act so that theperiodof any
suspensionof exemptbedstatus expireson the samedateas thecessationof the

subsection45E(l) declarationof failure to satisfy standards.

Item 76

This item amendssection5 1A of the Principal Act so as to makethe original
decision-makerthe Secretaryto the Departmentin placeof theMinister. This is a
proceduralchangewhich is consistentwith the amendmentsproposedto section4OAE of
the Act. This amendmentmakesthedecisionmaking processclear. The Secretary(or
delegate)will makethe decisionon the amountof Commonwealthbenefitadvancedunder
section51A. This amountis tied to the amountof benefit “that is or maybecomepayable
to theproprietor.”. The amountthat may becomepayableis statedin section48AB of the
Act by referenceto the “notional scaleof feesdeterminedundersection46D.”. The
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notional scaleof fees” in subsection46D(5) is to be calculatedin compliancewith the
NursingHomesFinancial ArrangementsPrinciplesdeterminedundersubsection4OAA(7).
An aggrievednursing homeproprietorwill be able to apply to the Ministerundernew5 subsection4OAE(1) to have areview of decisionsof the Secretarymadeundernew section
51A.

Item 77

Thisitem amendssubsection1O5AAB(l) of the Principal Act by addingnew subsection5 45E(4A) (i.e. the decisionto suspendor revokethe “exempt bedstatus”of anursinghome
wherethere is a subsection45E(1) declarationof non-compliancewith standardsin force)
to the list of decisionswhichare reviewableby theAdministrativeAppealsTribunal This
will ensurethat the exerciseof the new discretionis subjectto “merits review”.

Item 78

This is a proceduralclausewhich makesit clear that the effect of thechangeson the
review of decisionsdoesnot haveretrospectiveoperationand that currentreview rights,
that may haveaccrued are preserved

National Health and Medical ResearchCouncilAct 1992

Items 79, 80 and 81

Item 79 insertsinto section4 of the Act a definition of HealthMinister. Items 80 and81
substitutein paragraphs21(2)(a), 36(4)(a)and36(5)(a) “the HealthMinister of eachState
andTerritory” for “the othermembersof the AustralianHealth MinistersConference.”
Paragraphs21(2)(a), 36(4)(a)and36(5)(a)relaterespectivelyto theappointmentof the
Chairpersonof Council, theChairpersonof theAustralianHealth Ethics Committeeand
the Memberof the AustralianHealth EthicsCommitteereferredto above.

SCHEDULE 2

The amendmentsset out in this scheduleare amendmentsof a minor technicalnatureand
are mainly tidying-up provisionsto the Acts as setout in the schedule
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