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HAZARDOUSWASTE(REGULATION OF EXPORTSAND IMPORTS)

BILL 1995

GOVERNMENTAMENDMENTS

SUPPLEMENTARYEXPLANATORY MEMORANDUM

GeneralOutline

Thepurposeof the amendmentsthe Governmentproposesto maketo
theHazardousWaste(RegulationofExportsandImports)AmendmentBill
1995 (theamendingBill) in theSpringsittingsisto resolveissueswhich
werestill outstandingatthetimethe amendingBill was tabledin
ParliamentduringtheWintersittings.

Specifically,theamendmentsto theamendingBill will:

• extendthe definitionof hazardouswastein section4 of theHazardous
Waste(RegulationofExportsandImports)Act 1989(theprincipalAct) to
allow for the creation,with advicefrom theHazardousWasteTechnical
Group,of anationallist of wastesasprovidedfor in Article 1 andArticle
3 of the Base!Conventionon the Control of TransboundaryMovements
of HazardousWastesandTheirDisposal(theBaselConvention);

• providefor transparencyof processwhenthe Minister is regarding
otherexceptionalcircumstanceswhichmaydeterminewhethera
hazardouswastemaybeexportedto anothercountryfor final disposal;

• ensurethatdetailsof thefacility andanyprocessto beusedin the
disposalof an exportedor importedhazardouswastearespecifiedin the
permitapplication;

• differentiatebetweenoffencesin theamendedActwhich cause,or are
likely to cause,harmto humansor the environment,andthosewhich
do not;

• requirenotificationandcontrolprocedureswherematerialspassing
unregulatedbetweenAustraliaandanothercountryareplannedto
transitthrougha countrywhichregulatesthosematerialsashazardous
waste;

enumerate,in the contextof the amendedAct, the varietyof
arrangementswhich theMinister,underthe Constitution,maymaketo
give full effect to Australia’sobligationsundertheBase!Convention;

• morepreciselydefinetheconditionsunderwhichstandingmaybe
extendedto personsor organisationsto seekjudicial reviewunderthe
AdministrativeDecisions(Judicial Review)Act1977 for decisionsmade
undertheproposedamendedAct;

Page1



• providefor expertisein, or experienceof, theenvironmentalor public
healthandpublicsafetyaspectsof themanagementof hazardouswaste
to be qualificationfor apersonto becomeamemberof theHazardous
WasteTechnicalGroup.

FinancialImpactStatement

The amendmentsto the amendingBill arenot expectedto impose
significantadditionalcostson theGOvernmentor industry.
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NotesOn Amendments

Amendment(1) - Paragraph(a) of thedefinition of “hazardouswasfp”

Thisamendmentomits items7 and8 from theamendingAct and
effectivelyre-insertsthe previouslydeletedparagraph(a) of the
principalAct’s definitionof hazardouswaste. However,it restrictsthe
scopeof thedefinitionby requiring thatthewastesmustnot onlyhave
oneor moreof thecharacteristicsmentionedin AnnexIll to the Basel
Convention,but mustalsobeprescribedin regulations.Additionally,
proposednewsection58CAatamendment(48) requiresthatthe
Minister seekscientificandtechnicaladvicefrom theproposed
HazardousWasteTechnicalGroupbeforesuchregulationsaremade.

2. Thepurposeof thisprovisionis to allow for thecreationof a“national
list” of hazardouswastes,asis providedfor in Article 1 andArticle 3 of
theBaselConvention.Thisnationallist will regulatematerialswhich,for
onereasonor another,werenot listed in Annex 1 of theBase!
Conventionatthe timeof its drafting,but whichhavesincebeen
determined,afteraconsiderationof scientificand technicaladvice,to be
hazardouswastesrequiringregulation.

3. By requiringthatsuchwastesmustbeprescribedin regulationsmade
only afterseekingthe adviceof the HazardousWasteTechnicalGroup,
it is intendedthattheprocessof creatingsuchanationallist will be
totally transparent.As regulationsaredisallowableinstruments,a
relevantregulationmaybe reviewedby Parliamentanddisallowedif
appropriate.Thesesafeguardsareintendedto ensurethatonly
substanceswhicharetruly dangerousto humanbeingsor the
environmentwill beregulatedunderthismechanism.

Amendment(2) - Paragraphs(a) and (b) of the definition of “hazardous
waste”

4. This item amendsitem9 of the amendingBill, by omitting thephrase“(a
copyof the Englishtextof whichannexis setout in theSchedule)”from
bothparagraphs(a) and(b) of thedefinitionof “hazardouswaste’. This
amendmentis consequentialuponamendment(1) abovere-inserting
thepreviouslydeletedparagraph(a) of theprincipal Act’sdefinitionof
hazardouswaste.

Amendment (3) — Definition of “hazardouswaste”

5. This amendmentinsertsanadditionalNote4 afterthe definitionof
hazardouswaste. This is to drawattentionto proposednewsection
58CA andtherequirementfor the Minister to consultthe Hazardous
WasteTechnicalGroupbeforemaking regulationsasamendment(1)
above.
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Amendment(4) — Section18A

Section18A— Export permitsfor final disposalmaybe grantedonlyin

exceptionalcircumstances

6. Subsection18A(4’ - this amendmentaddsanewparagraph18A(4)(d)to
subsection18A(4) of the amendingBill. Section18Aprovidesthatexport
permitsmaybegrantedonly in exceptionalcircumstances.Paragraph
18A(4)(d)extendsthescopeof therangeof factorslistedin paragraphs
18(4)(a),(b) and(c) which theMinistermusthaveregardto when
determiningwhetherthereareexceptionalcircumstancesfor the
purposesof subsection18A(2). Proposednewparagraph18A(4)(d)
providesthat theMinistercanhaveregardto mattersotherthanthose
identified in paragraphs18A(4)(a).(b) and(c) providingsuchmattersare
prescribedin regulations.

7. It is recognisedthatsubsection18A(2) of the amendingBill providesthe
Minister withwidepowerto allow theexportof hazardouswastesfor
final disposaloverseaswhenthereare“exceptionalcircumstances”.
Although an attempthasbeenmadein paragraphs18(4)(a).(b) and(c)
to define“exceptionalcircumstances”,it is impossibleto look into the
future andidentify all possiblesituationswhich mayrequiretheexport
of hazardouswastefor final disposal.Proposedparagraph18A(4)(d)is
intendedto providefor exceptionalcircumstanceswhich atthis time
cannotbe identified or foreseen.

8. The requirementthatsuchmattersbeprescribedin regulationis
intendedto maketheprocessof decidingwhat are“exceptional
circumstances”totally transparent.Thisrequirement,togetherwith the
provisionin subsection18A(3) that theproposedexportpermit cannot
begrantedif theproposalis inconsistentwith theenvironmentally
soundmanagementof the hazardouswaste,is intendedto ensurethat
hazardouswastesareonly exportedfor final disposalwhenthereisno
otheralternative,andthenonly whenthehazardouswasteswill be
managedin an environmentallysoundmanner.

Amendment(5) - Section18A

Section18A — Export permitsfor final disposalmaybe grantedonly in
exceptionalcircumstances

9, Thisamendmentomitsproposedsubsection18A(5) of theamendingBill,
theprovisionsof which havebeenidentified asbeingtoo wide ranging
andunrestricted.Theprovisionsof subsection18A(5arenow replaced
by themoreprescriptiverequirementsof proposedparagraph18A(4)(d)
at amendment(5).

Amendment(6) — Paragraph20(1)(g)

Section20 — Mattersto bespecifiedin Baselimport permits

10. Thisamendmentomits items69,70,71 and72 of the amendingBill and

substitutesthesewith newitems69 and70.
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11. Replacementitem69 addsaproposednewparagraph20(1)(g)
specifyingparticularswhich mustbe containedin a Basel import permit.
Replacementitem 70 omitssubsection20(2) of theprincipalAct, which
previouslyreferredto theseparticularsin anon-mandatorysense.

12. Section20 detailstheparticularsrequiredtobespecifiedin Basel import
permits. Paragraph20(1)(g)is insertedto ensurethat,whenan
applicationismadeto import ahazardouswasteinto Australia for
disposal(includingrecyclingor final disposal),theapplicationfor an
import permitmustmcludedetailsof thespecificfacility tobeusedin
theprocessanddetailsof anyprocessto beusedfor thedisposal. This
amendmentis madetostrengthenthe principalAct, which presently
doesnot havea mandatoryrequirementfor thesupplyof thesedetails.

13. An importpermit will riotbeissuedunlessa specificfacility is identified
andapprovedfor eachpermit. If thenominatedfacility, asidentified
andapprovedin the original import permit,is changedfor anyreason,
thenanapplicationmustbe madefor avariationof theimport permit.

14. Thisrequirementis necessaryto ensurethatAustraliahasthe
informationnecessaryto enableit to conformwith its obligationsunder
Articles4.2(d) and4.2(g)of theBaselConvention. Articles4.2(d) and
4.2(g) requiretransboundarymovementsof hazardouswastesbe
managedin anenvironmentallysoundmannerandthat import be
preventedif thereis reasonto believethat the wastesin questionwill
notbe managedsatisfactorily. Theidentity of theprocessingfacility and
thedetailsof anyof the processestobe usedin thedisposalmustbe
suppliedsothat this informationmaybeusedwhendetermining
whetheror not theproposedmanagementof thehazardouswastewill
be environmentallysound.

Amendment(7) — Paragraph21(1)(g)

15. Thisamendmentomits items75, 76, 77 and78 of theamendingBill and
substitutesthesewith replacementitems75 and76.

16. Replacementitem 75 addsaproposednewparagraph21(1)(g)
specifyingparticularswhichmustbecontainedin a Baselexportpermit.
Replacementitem 76 omitssubsection21(2)of theprincipalAct, which
previouslyreferredto theseparticularsin anon-mandatorysense.

17. Section21 detailstheparticularsrequiredtobespecifiedin Baselexport
permits. Paragraph2l(1)(g) is insertedto ensurethat,whenan
applicationis madeto exportahazardouswastefrom Australiato
anothercountryfor disposal(includingrecyclingor final disposal),the
applicationfor an’exportpermit mustincludedetailsof the specific
facility to be usedin theprocessanddetailsof theprocessto beusedfor
the disposal.This amendmentis madeto strengthentheprincipalAct,
which presentlydoesnot havea mandatoryrequirementfor thesupply
of thesedetails.

18. An exportpermitwill notbeissuedunlessthespecific facility and
treatmentprocess(es)is identifiedandapprovedfor eachpermit. If the
nominatedfacility and/orprocess,asidentified andapprovedin the
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originalexportpermit,arechangedfor anyreason,thenan application
mustbe madefor a variationof theexportpermit.

19. Thisrequirementis necessaryto ensurethatAustraliahasthe
informationnecessaryto enableit to conformwith its obligationsunder
Articles6.1,4.2(d)and4.10of the Base!Convention.Article 6.1 requires
thatsuchdeclarationsandinformation(asspecifiedin AnnexV A of the
Convention)shallbe suppliedby the Stateof Exportto anyStates
concerned:Articles4.2(d)and4.10 requiretransboundarymovements
of hazardouswastesbe managedin an environmentallysoundmanner
andthatthis responsibilitycannotbetransferredfrom theStateof
export to theStatesof import or transit. The identityof theprocessing
facility andthedetailsof anyof theprocessesto beusedin thedisposal
mustbe suppliedsothatthecompetentauthorityhasaccessto this
information whendeterminingwhetheror not theproposed
managementof thehazardouswastewill beenvironmentallysound.

Amendment (8) — Item 110 - Sections39.40,40A and40B

GeneralOutline

20. Thisamendmentomitsitems110to 118 (inclusive)of the amendingBill

andreplacesthoseitemswith newitem 110.

21. Proposednewitem 110deletestheoffencesections39.40.40Aand40B
from theamendingBill andreplacesthemwith anewformulationwhich
differentiatesbetweenoffenceswhichcause,or arelikely to cause,harm
to humanbeingsor theenvironment,andthosewhich do not.

22. This amendmentproposestwo separateoffencestructures,gradedas to
thedegreeof culpability andasto penaltylevel. This is in recognitionof
theinherentdifferencein degreeof culpabilitybetweenwilful actswhich
resultin actualor potentialharmto humansor the environment(these
carryingthe mostseverepenalties),andoffenceswhich aremoreof an
administrativenatureanddo not resultin injury to humansor the
environment(with lesserpenalties).It reflectsthecurrentpracticein
someStatesof providingtwo tiersof penaltiesin environmental
legislation,andis consistentwith themulti-tieredpenaltyapproach
endorsedby theAustralianandNewZealandEnvironmentand
ConservationCouncil.
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23. For theoffencesinvolving knowledge,recklessnessor negligenceat
proposedsubsections39(4).40(3).40A(3) and40B(1) which aremoreof
anadministrativenatureanddonot resultin injury to humansor the
environment,the proposedamendmentallows for separatemaximum
penaltiesfor abodycorporate(2,500penaltyunits)andanindividual (2
yearsimprisonment).Thisprovisionincludesboththefault elementsof
recklessnessandnegligence.‘Negligence’ involvessucha greatfalling
shortof the standardor careas to warrantcriminal punishment(section
5.5 of theCriminal Code),whilst ‘recklessness’requiresthat the person
is awareof a substantialrisk andactsin circumstanceswhereit is
‘unjustifiable’ to takethe risk (section5.4of the Criminal Code). This
latter elementwould apply, for instance,to asituationin relationto
section40 of theBill whereapersonwasnot awareof theexistenceor
otherwiseof an exportpermit,butdid notattemptto discoverwhether
or nota permithadbeenissued.

24. The useof ‘penaltyunits’ insteadof astatedmaximummonetary
penaltyof a specifieddollar amounthasbeenundertakenon the advice
of theAttorney General’sDepartment,andis consistentwith
Commonwealthcriminal law policy (section4AA of theCrimesAct
1914).

25. For wilful actsinvolving knowledgeor recklessnesswhich resultin
actualor potentialharmto humansor theenvironment,asat proposed
subsections39(6).40(5). 40A(5’ and40B(3),the proposedamendment
allows for separatemaximumpenaltiesfor abodycorporate(10,000
penaltyunits) andanindividual (5 yearsimprisonment)

26. Thepenaltyprovisionsof the amendedAct aresubjectto the provisions
of subsection4B(2) of the CrimesAct 1914.. Undersubsection4B(2) of
theCrimesAct 1914.,the court, in sentencinganindividual for an offence
punishableby imprisonmentonly, mayimposea fine insteadof, or in
additionto thepenaltyof imprisonment.Themaximumfine (in penalty
units) isnot exceed5 timestheterm of imprisonmentexpressedin
months.

27. Theproposedfines havebeensetto reflect thevery lucrative
opportunitiespotentiallyavailableto illegal traders.Illegal commercial
activitiescanreapvery significantfinancial rewardsfor the offender. It
is essentialthat the monetarypenaltyis relevantto the rewardto be an
effectivedeterrent,otherwiseit maymerelybecomeabusinesscost.
Thisis especiallytruein thecaseof illegal trafficking of hazardouswaste
which canreapverysignificant financialrewards,far in excessof
$1 million (10,000penaltyunits). It is relevantthata fine of
US$ 1 million wasimposedby a US FederalDistrict Court on Gaston
CopperRecyclingCompanyandSouthwireCorporationfor their
involvementin theillegal shipmentof 3,000tonsof hazardouswaste-
contaminatedfertiliser to Bangladesh.

28. Injury to personsanddamageto the environmentresultingfrom the
illegal dumpingof hazardouswastemaybequiteextensive,even
irreversible. Thatthe deleteriouseffectson personsandthe
environmentof anunlawful activity may notberecoverableaddsto the
importanceof ensuringapenaltycarriesaneffectivedeterrencevalue.
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A significantpenaltywill alsoindicateto thecourtstheseriousconcern
heldby the Parliament and thecommunityto protectthehealthof
personsandthe safetyof the environment.

29 Theproposedpenaltiesare directlycomparablewith penaltiesfor
sir~ilaroffencesin Victoria, NSW,SouthAustralia,Tasmaniaand
Queenslandand~theUnitedStates.

Sections39.40.40A and 40B

Detail

Section39 — Regulation of import of hazardouswaste

Prohibitionofimports

30. Section39 - This proposedsectionprohibitstheimportationof
hazardouswasteinto Australiaunlessthe importationis authorisedor
orderedas setout in proposedsubsection(1). It alsoprohibitsthe
breachmgof anyof the conditionsof theimport permitor of an order
undersection38 Theseprovisionsarenecessaryto ensurethatimports
of hazardouswastesinto Australiaaresubjectto control

31 As perparagraph22 above,the proposedamendmentsetsseparate
penaltiesfor knowingly,recklesslyornegligentlycontravening
proposedsubsections39(1). (2) or (3) [at proposedsubsection(4)], and
knowingly or recklesslycontraveningtheprovisionsof proposed
subsections39(1) (2) or (3) which actresults,or couldresult, in injury to a
humanbeingor theenvironment[at proposedsubsection(6)] This
discriminationis in recognitionof the inherentdifferencein degreeof
culpabilitybetweenwilful actswhich resultin actualor potentialharmto
humansor the environment(carryingthe mostseverepenalties),and
offenceswhicharemoreof an administrativenatureanddo not resultm
injury to humansor the environment(with lesserpenalties)

32 As a consequenceof creatingtheseparateoffenceof knowingly,
recklesslyor negligentlycontraveningproposedsubsections39(1).(2) or
f~),proposedsubsection(4) setsout themeaningof negligence. It
identifiesthe standardof conductnecessaryto avoidcontraveningthe
sectionsby falling to exercisepropercareandattention Paragraph22
abovealsorefersto the fault elementof recklessness

Section40 - Regulation of export of hazardouswaste

33. Section40 - This sectionprohibitstheexportof hazardouswastefrom
Australia to aforeigncountryunlesstheexportis authorisedor ordered
as setout in proposedsubsection(1) It alsoprohibits thebreachingof
anyof the conditionsof theexportpermit Theseprovisionsare
necessaryto ensurethatexportsof hazardouswastesfrom Australiaare
subjectto control

34. As perparagraph22 above,the proposedamendmentSetsseparate
penaltiesfor knowingly, recklesslyor negligentlycontravening
proposedsubsections40(1)or (2) [at proposedsubsection(3)1. and
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knowingly or recklesslycontraveningtheprovisionsof proposed
subsections40(1)or (2) whichactresults,or could result,in injury to a
humanbeingor the environmentJatproposedsubsection(5)]. This
discriminationis in recognitionof theinherentdifferencein degreeof
culpability betweenwilful actswhichresultin actualor potentialharmto
humansor theenvironment(carryingthe mostseverepenalties),and
offenceswhich aremoreof an administrativenatureanddo not resultin
injury to humansor theenvironment(with lesserpenalties).

35. As a consequenceof creatingthe separateoffenceof knowingly,
V recklesslyor negligentlycontraveningproposedsubsections40(1) oL(2)..

proposedsubsection(4) setsout themeaningof negligence. It identifies
the standardof conductnecessaryto avoid contraveningthesectionsby
failing to exercisepropercareandattention. Paragraph22 abovealso
refersto the fault elementof ‘recklessness’.

Section40A - Regulationof transitof hazardouswaste

36. Section40A - Thisproposedsectionprohibitsapersonfrombringing
hazardouswasteinto Australiain thecourseof carryingout a transit
proposalunlessthepersonistheholderof anappropriatetransitpermit.
It alsoprohibitsthebreachingof anyof theconditionsof the transit
permit. Theseprovisionsarenecessaryto ensurethattransitsof
hazardouswastesthroughAustraliaaresubjectto control.

37. As per paragraph22 above,theproposedamendmentsetsseparate
penaltiesfor knowingly,recklesslyor negligentlycontravening
proposedsubsections40A(1)or (2) [at proposedsubsection(3)], and
knowingly or recklesslycontraveningtheprovisionsof proposed
subsections40A(1)or (2) whichactresults,orcould result,in injury to a
humanbeingor theenvironment[at proposedsubsection(5)]. This
discriminationis in recognitionof theinherentdifferencein degreeof
culpability betweenwilful actswhichresultin actualorpotentialharmto
humansor theenvironment(carryingthemostseverepenalties),and
offenceswhich aremoreof an administrativenatureanddo not resultin
injury to humansor theenvironment(with lesserpenalties).

38. As a consequenceof creatingthe separateoffenceof knowingly,
recklesslyor negligentlycontraveningproposedsubsections40A(1).or
~, proposedsubsection(4) setsout themeaningof negligence. It
identifiesthestandardof conductnecessaryto avoidcontraveningthe
sectionsby failing to exercisepropercareandattention. Paragraph22
abovealsorefersto the fault elementof ‘recklessness’.

39. The sectionnotesthatthisprovisiondoesnot applyto Australian
waters.This is in recognitionof Australia’sinternationalobligations
underArticle 17of theLaw of theSeaConvention,whichrequiresthat
shipsof all Statesenjoythe right of innocentpassagethroughthe
territorial sea(basically12 nauticalmilesfrom thecoast). Therightof
innocentpassageis mandatoryexceptin specifiedcircumstancewhich
do applyin thisinstance.
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Section40B - Liability of executiveofficersof bodiescorporate

40. Section40B - thisproposedsectionprovidesfor anexecutiveofficer of a
bodycorporateto be personallyliablewherethebodycorporate
contravenesproposedsections39.40or40Aandtheofficer knew,was
recklessor wasnegligentasto whetherthe contraventionwouldoccur,
or knewor was recklessas to whetherthe contraventionwould occur.
All of theprovisionsin proposedparagraphs40B(1)(b), (c) and(d)have
to be metfor the officer to be foundguilty. The aimof thisclauseis to
ensurethatexecutiveofficersresponsiblefor thecompany’sactivitiesin
relationto this tradeactfulfil their dutiesin adiligent manner This type
of clauseiscommonin StateandTerritorylegislation.

41. As per paragraph22 above,the proposedamendmentsetsseparate
penaltiesfor knowingly,recklesslyor negligentlycontravening
proposedsections39.40 or 40A [at proposedsubsection(1)], and
knowingly or recklesslycontraveningtheprovisionsof proposed
sections39.40or 40Awhichact results,or couldresult,in injury to a
humanbeingor the environment[atproposedsubsection(3)1. This
discriminationis in recognitionof the inherentdifferencein degreeof
culpabilitybetweenwilful actswhichresult in actualorpotentialharmto
humansor theenvironment(carryingthemostseverepenalties),and
offenceswhich aremoreof anadministrativenatureanddo not resultin
injury to humansor theenvironment(with lesserpenalties).

42 As a consequenceof creatingthe separateoffenceof knowingly,
recklesslyor negligentlycontraveningproposedsections39.40 or 40A.
theproposedsubsection(2) setsout the meaningof negligence. It
identifiesthestandardof conductnecessaryto avoid contraveningthe
sectionsby failing to exercisepropercareandattention Paragraph22
abovealsorefersto the fault elementof ‘recklessness’.

43. Theproposedamendmentincludesin subsection40B (4) guidelinesfor
determiningwhetherall reasonablestepshavebeentakento preventa
contraventionof the amendedAct. It is not anexhaustivelist giventhe
provisionsof proposedsubsection40B(5). It is insertedto indicateto the
courtwhatfactors,amongstothers,it might considerto be reasonable
steps. The courtmustconsiderthefactorslisted,butmay alsoconsider
others.

44. Subsection40B(6) definesthe term“executiveofficer” in relationto a
bodycorporateto meananypersonwho participatesin the
managementof thecorporationwhetheror not thepersonis a director
of the corporation.This provisionis insertedto indicatethatmanagers
atall levelshavea responsibilityto ensurethatreasonablestepsas
required in subsection40B (4) havebeentakento preventa
contraventionof the amendedAct.
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Amendment (91—PART 4A — TRANSPORTATION OF WASTE
SUBSTANCESTHROUGHTRANSIT COUNTRIES
WHERE AN EXPORTPERMIT UNDER THIS ACT IS
NOT REOUIRED

Sections41A. 41B.41Cand41D

General Outline

45. Thisamendmentinsertsanew item119A into theamendingBill.
Item 119Acreatesanew Part4A whichmakesprovisionfor the
transportationof substancesthroughtransitcountriesthatclassify those
substancesashazardouswaste.

46. Article 6.4of the Conventionrequiresthatexportcountriesobtain
written prior informedconsentfrom transitcountriesbeforeallowinga
transboundarymovementof hazardouswasteto commence.

47. Two instanceshavebeenidentifiedwhereatransitof anAustralian
exportthrougha foreigncountrycouldcauseAustralia to fail in its
internationalobligationsto observethe sovereignrights of other
countriesto control themovementof substancesthroughtheir territory.
This amendmentis proposedexpresslyto correcttheseanomalies.

48. In thefirst instance,section4G of the amendingBill (insertedby item 28)
ensuresthat if asubstanceis agreedunderanArticle 11 arrangement
not to be subjectto notification andcontrol,thenthe substanceis not a
hazardouswastefor the purposeof theArticle 11 arrangement.For
example,theOECD CouncilDecisionC(92)39concerningthe controlof
transfrontiermovementsof wastesdestinedfor recoveryoperationsis
anArticle 11 arrangementand it specifiesthatgreenlistedwastes,when
transportedbetweenOECD countries,arenotsubjectto notification and
control.

49. Thereare,however,a limited numberof wastesthat aregreenlist
wastesundertheOECDDecision,butwhich arestill classifiedas
hazardouswastesunderthe BaselConvention.They arethussubjectto
notificationandcontrol in non-OECDcountrieswhich arePartiesto the
Convention. If anyof thesewasteswereto be transportedwithout
notificationandcontrolbetweenAustraliaandanotherOECDcountry,
andthatwastewereto transita non-OECDcountry, abreachof the
BaselConventionwould occur.

50. In thesecondinstance,theprovisionsof Article 3 andArticle 4 of the
BaselConventionenableany Partyto considerasubstancenot identified
as ahazardouswasteby theBaselConventionto be declareda
hazardouswastesunderits own nationallaw. If a substance,
unregulatedin Australiaandthedestinationcountry,wasto transita
countrythat regulatedthatwasteas a hazardouswaste,abreachof the
BaselConventionwould occur.

51. In both of theseinstancesascurrently regulated,or undertheproposed
provisionsof the amendingBill, thesubstancebeingexportedfrom
Australiawould notbe subjectto any control,andthe Government
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would notbeawareof the shipmentor of anylikely illegal transitof a
foreigncountry. Therearepresentlyno mechanismsfor identifying or
controllingsuchshipments.

52. In simpleterms,Part4A is intendedto providetheGovernmentwith a
mechanismfor identifyingsuchshipmentssothattheprior informed
consentof the transitcountrymaybe sought,andtheshipmentrefused
if priorconsentis not obtained.

53. TheproposedPart4A prohibitstheexportof arelevantsubstancein the
abovecircumstances.It requirestheintendingexporterto notify the
Minister of shipmentsintendingto transitcountrieswherethesubstance
or objectbeingtransportedis deemedahazardouswaste.It providesa
mechanismfor identifyingsuchwastesandthe transitcountriesfor
which theprovisionsofthePartapply. It requiresthe Minister to notify
the competentauthority of theforeigncountryof theproposedtransit
andfor theMinister to refusethetransportationwhenno reply is
receivedfrom, or consentfor thetransitis refusedby, that competent
authority. It alsocreatesthe offenceof transitthroughaforeigncountry
withoutapermit.

54. Theprovisionsof thisPartareexpectedto applyto only ahandfulof
substances- thoseOECDgreenlist wasteswhicharealsoBasel
Conventionhazardouswastes(primarily leadscrap),hazardouswastes
which werenot includedin Annex1 of theConventionatthetimeof its
draftingbut whichhavebeenregulatedin nationallaws(eg,nickel,
cobaltandvanadiumwastes,)orthosesubstanceswhicharegenerally
not regardedas hazardouswastesbut regulatedassuchunderthelaws
of somecountries

Sections41A.41B. 41C and41D

Detail

Section41A— Offenceof transporting substancethrough tranSit country

without approval

55. Subsection41A(1) - This proposedsubsectionprohibitsthe exportof a
substanceOr an objectto a foreigncountryif theexportis to transita
third countryon its way to thedestinationcountryandtheconditionsof
paragraphs41A(1)(b), (c) and(d) areapplicable.Thisprovisionis
necessaryto ensure,whenapproprii~te,thatwasteswhich areto transit
throughathird countrywhenmovingbetweenAustraliaanda foreign
countryaresubjectto control

56. Subsection41A(2) - Thisproposedsubsectioncreatestheoffenceof
knowingly Or recklesslycontraveningproposedsubsection41A(1) and
setsa penaltyof setsapenaltyof afinenot exceeding200penaltyunits
($20,000)for anyindividual foundguilty of theoffence.Underthe
provisionsof subsection4B(3) of theCrimesAct 1914,thecourtis ableto
extendthisto apenaltyof a maximumfine of 1000penaltyunits
($100,000)in the caseof abodycorporate.Theprovisionsof subsection
41A(2) arenecessaryto ensurethatpersonscontraveningsubsection
41 A(1) abovearepunishableon conviction.
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57. Subsection41A(2) appliesto eachandeverytransitcountrythrough
which thesubstanceor objectis transported.A separateoffenceis
cOmmittedfor eachtransitcountrythatthenotifiable substancepasses
through.

Section41B — Approval of transportation of substancesthrough transit
countries

Applicationfor approval

58. Subsection41B(1) - Thisproposedsubsectionprovidesfor apersonto
apply to theMinister for approvalto transporta substanceor object
throughaforeigncountry. Thisprovisionis necessaryto enable
personswishingto transportwastesbetweenAustraliaandaforeign
countryto complywith therequirementsof Part4A whenthewaste
intendedto transitathird countryis anotifiable substanceasper
proposedsubsection41C(2).

Formofapplication

59. Subsection41B(2) - Thisproposedsubsectionspecifiestheform of the
applicationandthedetailsto accompanytheform whenapplyingfor
the Minister’sapprovalto transita substanceor objectthrougha foreign
country. Thisprovisionis necessaryto enabletheadministrationof
applicationsunderPart4A.

Minister mustnotifyforeigncountryofapplication

60. Subsection41B(3) - Thisproposedsubsectionspecifiestheperiodof time
within whichthe Ministermustnotify thecompetentauthorityof the
foreigncountryof the applicationto transporta substanceor object
throughtheforeigncountry. The timeperiodstipulatedis amaximum
periodof time,andalthoughnot thenormaltime expectedto be
requiredfor processing,is necessaryto allow for contingenciesduring
theadministrationof applicationsunderPart4A.

If theforeigncountryconsents,Minister mustapprovetransportation

61. Subsection41B(4) - Thisproposedsubsectionspecifiesthatif the
competentauthorityof the foreigncountryagreesto theapplicationto
transportasubstanceor objectthroughtheforeigncountry,the
Minister mustapprovethe application.

62. The intentof thisproposedsubsectionis to ensureconformity,where
everpossible,with an Article 11 arrangementthata particularsubstance,
deemednot to be ahazardouswastefor thepurposeof thatArticle 11
arrangement,notbe subjectto notificationandcontrol. The minimal
controlsenvisagedby thissectionareimplementedonly becauseof
Australia’sinternationalobligationto recognisea country’ssovereign
right to controlmovementsthroughits territory.

If theforeigncountry refusesconsent,Minister must refuseapproval of
transportation
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63. Subsection41B(5) - Thisproposedsubsectionspecifiesthatif the
competentauthorityof theforeigncountrydoesnot consentto the
transportation,theMinistermustnotify the applicantin writing thatthe
applicationis refused.This provisionensuresthatAustraliarecognisesa
country’ssovereignright to contol movementsthroughits territory.

If theforeigncountry doesnot replywithii~60 days,Minister must refuseapproval
oftransportation

64. Subsection41B(6) - This proposedsubsectionspecifiesthatif the
competentauthorityof the foreigncountrydoesnot indicateeitherthat
it hasconsentedor refusedconsentfor thetransportationwithin 60
days,theMinistermustnotify the applicantin writing that the
applicationis refused.

65. ThisproposedsubsectionrecognisesAustralia’sinternationalobligation
to conformwith therequirementsof Article 6.4of theBaselConvention
thata Partyto the Conventionexportingahazardouswasteshallnot
permitthe transboundarymovementto commenceunlessit has
receivedthewritten consentof theStateof transit.

Section41C— Notifiable substancesin relation to transit countries

General

66. Thisproposedsectioncreatestheconceptof a notifiable substance.A
notifiable substanceis anysubstanceor objectwhich is intendedto be
movedbetweenAustralia anda foreigncountrywhenthe substanceor
objectis deemednot to be ahazardouswastefor the purposesof the
exportunderthe amendedAct (but is a hazardouswastefor other
countries),andthemovementis proposedto occurvia a transitof a
third country.

67. Whenthesubstanceor objectis classifiedasawasteunderAnnexI of
theConvention,(andpossesseshazardouscharacteristicsassetout in
AnnexIII of the Convention),thesubstanceor objectis a hazardous
wasteunderthe Conventionandis deemedto beanotifiable substance
in relationto a transitthroughthethird country.

68. Theprovisionsof thissectionensurethatall substanceswhichare
definedundertheConventionashazardouswastesautomatically
becomenotifiable substancesfor thepurposeof all transit countries.

69. Thisprovisionensuresthat thecircumstancescreatingthetype of
anomalymentionedin paragraph47 abovewill becoveredin the
amendedAct.

70. Therearesomesubstanceswhich do notpossesshazardous
characteristicsbuthavebeendeclaredundera country’s lawsto be
hazardouswastes,as is allowedby the Convention. Therearealsoa
smallnumberof hazardouswasteswhich, for onereasonor another,
werenot listed in Annex1 of theBaselConventionatthe timeof its
drafting,butwhich havesincebeendeterminedin manycountries,after
a considerationof scientificandtechnicaladvice,to behazardouswastes
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requiringregulation(for example,nickel, cobaltandvanadiumwastes).
Thesesubstancesmayalsobe declaredundera country’slawsto be
hazardouswastes.

71. Whenidentified,suchsubstancesmustbedeclaredby theMinister, in
writing, to benotifiable substances.This meansthatanyanomalous
circumstancesof the typementionedin paragraph49 arealsocovered
by the legislation.

72. The declarationthatAnnex 11111 wastes(ie, thecoreBaselConvention
wastes)areautomaticallynotifiable substancesis intendedto simplify
the administrationof thisprovision. It meansthatit is onlynecessaryto
identify thosesubstances(whicharenotAnnex 11111wastes)which are
classifiedashazardouswastesunderthenationallawsof transit
countries.Transit countrieswhich arePartiesto theConventionmust
inform theSecretariatof the Conventionof all suchwastes,and
Australiacaneasilyaccessthis information.

73. The intent of theseprovisionsis to allow the identificationof substances
which arenotifiable substancesandtheparticularcountriesforwhich
theyarenotifiable. By knowing theidentity of thesesubstances,andthe
transitcountriesto which theyapply,Australianorganisationswhich are
trading,or intendto trade,in suchsubstanceswith a foreigncountryare
ableto ascertainwhenaproposedtransitrequiresanotification. They
cantheneitherproceedwith thenotificationor,by choosingadifferent
routefor the substanceto travelto the foreigncountry, avoid the
requirementto notify theMinister.

Section41C— Notifiable substancesin relationto transitcountries

Detail

74. Subsection41C(1)- This proposedsubsectionidentifies the
circumstancesunderwhich a substanceor anobject is subjectto the
controlprovisionsof proposedPart4A. It setsup thefirst partof the
systemby which notifiablesubstanceswill becontrolled. This
provision,togetherwith thatof subsection41C(2),will result in the
identificationof countriesfor which prior informedconsentwill be
requiredfor a transit.

Notifiable substances— AnnexI/Ill wastes

75. Subsection41C(2) - This proposedsubsectionappliesapresumption
that,if asubstanceis anAnnexI/Ill waste,it is automaticallyanotifiable
substance. As explainedin paragraph71 above,this provisionsimplifies
the administrationof thisPart.

76. This proposedsubsectionalsoprovidesthat theaboveruledoesnot
apply to substancesexemptedin relationto the transitcountryby
regulation. This provisionis to ensure,whena countrydoesnot
regulateanAnnex11111wasteunderits legislation,that thatwasteis not
a notifiable substancefor thepurposeof Part4A of theamendedAct
and is thereforenot subjectto controlunderthatPart.
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77. Thenoteto this subsectionrefersthereaderto subsection41C(7) for

definitionof anAnnex1/111 waste.

Declarationsthatsubstanceis notifiablesubstance

78. Subsection41C(3) - Thisproposedsubsectionclassifiesthecircumstances
underwhich a substancewhich is notanAnnex11111wastebut is
classified(undertheprovisionsof Article 1.1(b)of theBaselConvention)
as a hazardouswasteby thedomesticlegislationof a foreigncountry,
mustbedeclaredby the Ministerto be anotifiable substance.This
provision,togetherwith thatof subsection41C(2),will resultin the
identificationof thecompletesetof substanceswhich arenotsubjectto
controlor notificationbetweenAustraliaandthedestinationcountry
(for example,undera particularArticle 11 arrangement),butwhich are
classifiedashazardouswastesunderthe lawof thetransitcountryand
will thusbenotifiable substancesfor thepurposesof the amendedAct.

79. Thisproposedsubsectionalsoprovidesthat the aboveruledoesnot
apply to substancesexemptedin relationto thetransitcountryby
regulation. This provisionis to ensure,whena countrydoesnot
regulateanAnnex1/111wasteunder its legislation,that thatwasteis not
a notifiable substancefor thepurposeof Part4A of theamendedAct
and is thereforenot subjectto control underthatPart.

Declarationhaseffectaccordingly

80. Subsection41C(4) - Thisproposedsubsectiongiveseffect to the
determinationat subsection41C(2).

Revocationofdeclaration

81. Subsection41C(5)- Thisproposedsubsectionallows theMinister to
revokea declarationunderproposedsubsection41C(2) if the Minister
ceasesto be satisfiedthata particularsubstanceor object isclassifiedasa
BaselConventionhazardouswastein the transitcountry. Thisprovision
is necessaryto allow for changesin nationallegislation,international
Conventionsor Memorandumsof Understandingbetweennations.

Gazettalofdeclaration

82. Subsection41C(6)- This proposedsubsectionrequirestheMinister to
arrangefor a copyof any declarationor revocationof a declarationto
be publishedin the GovernmentGazette. Thisprovisionensuresthe
transparencyof any arrangementsmadeunderthis section.

83. Subsection41C(7) - Thisproposedsubsectiondefinesthemeaningof an
Annex1/111waste asusedin subsection41C(2).

Amendment(10) — Part5A - ARRANGEMENTSBY MINISTER

84. Thisamendmentinsertsanew item 126A in theamendingBill. Item
126A insertsanew Part5A in theprincipalAct. Part5A will providea
statutoryframeworkfor administrativearrangementswithin thelimits
of theconstitutionalheadsof power. It setsout the scopeof
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Commonwealthinvolvementin voluntarycooperativearrangements
which maybe undertakento fulfil Australia’sobligationsundertheBasel
Convention. Sucharrangementsmay only be madeto the extent
necessaryto achievetheobjector aimsof the PrincipalAct. Such
arrangementsmaybe usedto facilitatefurther discussionwith the
AustralianandNewZealandEnvironmentandConservationCouncil.
ThisamendmentreflectsboththeGeneralObligationsclauseof Article
4 2 andtheTransmissionof Informationto theBaselSecretariat
obligationsof Article 13.3 of theBaselConvention,butdoesnot go
beyondthem.

85. Subsection56A(1) - This proposedsubsectionlists thetypesof voluntary
arrangementsthe Ministermaymaketo achievetheobjector aimsof
theamendedAct.

86. Subsection56A(2’ - This proposedsubsectionprovidesthat
arrangementsunderPart5A mayonly bemadeto theextentnecessary
to achievetheobjector aimsof the PrincipalAct.

87. Subsection56A(3) -This proposedsubsectionindicatesthat
arrangementsundersubsection56A(1) abovemaybemadein co-
operationwith othergovernments,administrations,organisationsand
persons.

88. Subsection56A(4) - Thisproposedsubsectionrequiresthat theMinister,
whenmaking arrangementsunderproposedparagraphs56A (1)(c), (d)
or (e),mustconsultwith relevantgovernmentsor administrations
beforemaking sucharrangements.Thisprovisionis to ensurethat the
Commonwealthtakesinto accounttheintentions,desiresand/or
priorities of governmentsor administrationsof Statesor Territories
likely to beinvolved in or affectedby sucharrangements.

89. Section56A(5) - Proposedsubsection56A(5)providesthat theMinister
canonly makean arrangementunderproposedsection56A if the
arrangementrelatesto matterswithin theCommonwealth’slegislative
powers. Thisensuresthatproposedsection56A would notbe
vulnerableto challengeon the groundsthat it confersfunctionsthat are
outsidethe scopeof the Commonwealthspowers.

Amendment(11)— Section57(k)

90. Paragraphs57(l’ and(m) - This amendmentextendsthe scopeof section
~7of theprincipalAct (to allow applicationsfor review by the
AdministrativeAppealsTribunal)to providethatanapplicationmaybe
madeto review decisionsmadeby theMinisterundersection41B
(dealingwith the approvalof thetransportationof notifiablesubstances
throughtransitcountries)andundersection41C (dealingwith
declarationsof notifiable substances).It is insertedto ensurethat
decisionsto granta permitunderproposedsections41Band41C are
subjectto review in thesamewayasotherdecisionslistedin section57.
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Amendment (12) — Subsections58A(2)and(3)

Extended standingof individuals and organisationsto seekjudicial review

91. This amendmentomits theprovisionsof subsections58A(2)and(3) of
the amendmentBill andsubstitutesnewprovisions. Theamended
subsectionsmorepreciselydefinetheconditionsunderwhich standing
to seekjudicial reviewundertheAdministrativeDecisions(Judicial Review)
Act1977for decisionsmadeunderthe amendedAct maybe extendedto
personsor organisations.

92. Subsection58A(2) - Undertheproposedclause,anindividual is takento
be a ‘personaggrieved’by a decisionif, in thetwo yearperiod
immediatelyprecedingthedecision,heor shehasengagedin aseriesof
activitiesrelatedto variousaspectsof themanagementof wastesor
pollution (wherethepollution resultsfrom thedisposalof waste).

93. Thisproposedamendmentisintendedto ensurethatonly individuals
who havedemonstratedagenuineandabiding interestand
involvementin theissuesof themanagementof wastesandpollution
mayhavestandingextendedto them undertheAdministrativeDecisions
(Judicial Review)Act 1977. This requirementisexpectedto discourageor
preventmischievousor vexatiouslitigation by individualsattemptingto
usethestandingprovisionsfor mattersof insufficientcause.

94. Subsection58A(2A) - Undertheproposedclause,anincorporatedor
unincorporatedorganisationor associationis takento be a ‘person
aggrieved’by adecisionif, in the two yearperiodimmediately
precedingthe decision,it hasengagedin aseriesof activitiesrelatedto
various aspectsof the managementof wastesandpollution wherethe
pollution resultsfrom themanagementof wasteandtheobjectsor
purposesof theorganisationor associationincludevariousaspectsof
themanagementof wastesor pollution (wherethepollution results
from the disposalof waste). In this context,a referenceto ‘a person’
includesreferenceto abodycorporateaswell asanindividual (section
22 of theActs InterpretationAct 1901).

95. Thisproposedamendmentis intendedto ensurethatonly organisations
or associationswho havedemonstrateda genuineandabidinginterest
and involvementin theissuesof themanagementof wasteand
pollution mayhavestandingextendedto them undertheAdministrative
Decisions(Judicial Review)Act 1977. Thisrequirementis expectedto
discourageor preventmischievousor vexatiouslitigation by
organisationsor associationsattemptingto usethe standingprovisions
for mattersof insufficientcause.

96. Subsection58A(2C)- Thisproposedsubsectionensuresthatstandingis
notextendedto organisationsor associationsin regardto decisions
madebeforetheir objectsor purposesincludedreferenceto thematter
concerned.This is to preventanorganisationor associationattempting
to gainstandingin regardto a decisionaboutaparticularmatterby, at
that time, amendingtheir objectsor purposesto incorporatereference
to suchmatter.
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97. Subsection58A(2C) - Thisproposedsubsectionextendsthecoverageof
proposedsubsection(2) and(2A) aboveto mattersbothinsideand
outsideAustralia. Thisensuresthatstandingmaybe extendedto
appropriateindividuals,organisationsor associationswhetherbasedin
Australiaor overseas.

Amendment (13)— Section58CA

Regulationsdefininghazardouswaste — Minister to consultHazardous

Waste Technical Group

98. Thisproposedamendmentinsertsa newsection58CA in the amending
Bill atitem131. Proposedsection58CA requirestheMinister to consult
with the HazardousWasteTechnicalGroupbeforeregulationsaremade
for thepurposeof proposedparagraph(a) of the definitionof
hazardouswastein section4of the principalAct (creatinganational list
of wastes).

99. Thepurposeof this proposedamendmentis to ensure,by requiring that
suchwastesmustbeprescribedin regulationsmadeonly afterseeking
theadviceof theTechnicalGroup, thattheprocessof creatingsuch
nationallist will betotally transparent.As regulationsaredisallowable
instruments,a relevantregulationmaybe reviewedby Parliamentand
disallowedif appropriate.

Amendment (14) — Subsection58D(2)

100. Subsection58D(2) - This proposedamendmentextendsthe rangeof
expertisein, or experienceof, mattersrelevant to the managementof
hazardouswastewhich will qualifyapersonto beeligible to becomea
memberof theHazardousWasteTechnicalGroup.

101. Therangehasbeenextendedto includeexpertisein, or experienceof,
the environmentalor public healthandpublic safetyaspectsof the
managementof hazardouswaste.

102. This proposedamendment,by extendingthe potential rangeof
professionalexpertiseandexperienceof membersof theGroup,will
now go evenfurther to ensurethatcertificatesare issuedon thebasisof
themostcompetentandcredibleadvice.This expertisewill alsooffer
greatercertaintyto industryas to the validity of theinformation
containedin thecertificatesandhelpto ensurethat the certificatesare
lesslikely to bechallengedin court.

Amendment(15) — Subsection59B

Serviceof summonsorprocesson foreigncorporations— criminal
proceedings

103. Thisproposedamendmentinsertsanewsection59B in the amending
Bill underitem 132. Proposedsection59Bmakesprovisionfor criminal
proceedingsto be takenagainstforeigncorporationsby deeming
serviceon the agentof a corporationto beeffectiveserviceon the
corporation.
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104. Thisprovisionis insertedbecauseof thedifficulties thatmaybe
occasionedin termsof enforcementwhendealingwith foreign
corporations.Practicaldifficulties suchas serviceof thecriminalprocess,
andthe enforcementof any penalty imposedmayarisein the caseof a
foreigncorporationwhich doesnothavea legalpresencein Australia.
Thisparagraphdeemsserviceon theagentof a corporationto be
effectiveserviceon the corporation.

105. Subsection59B(3) providesthatsubsection59B (2) hasaffectin addition
to theprovisionsof Section28Aof theActsInterpretationAct1901. The
Noteto section59B indicatesthatsection28Aof theActsInterpretation
Act 1901dealswith theserviceof documents.The effectof subsection
59B (3) is to ensurethatthespecialprovisionsfor serviceundersection
~~apply in additionto thenormalprovisionsfor theserviceunderthe
Acts Interpretation Act 1901

I
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