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IMPORTED FOODCONTROLBILL 1992

OUTLINE

The Bill makesall imported foodintendedfordomesticsalein Australialiable to
inspectionon importation. It embraces existing importedfood controlsintroduced in
1990 undergeneralpowersof the QuarantineAct, under which foods assessedas
presentinga high ormediumrisk from a food safetyperspectiveare subject to point of
entry inspection, andmakesthesefoodsalongwithother imported foodssubjectto
monitoring bothfor their safety from aconsumerhealthperspectiveand for conipliance
within thebroaderprovisionsof the Australian Food Standards Code.

The Bill

• appliesto all imported foodswith limited exceptions

• makesit anoffenceto importunsafefood orfood notmceting applicable
standards and food safety requirements

• providesfor inspection andanalysisof imported food, for its c[assificationinto
risk categories,for holdingof foods pending results of suchinspectionand
analysis, and for appropriate treatment or disposal to be ordered where food fails
inspection oranalysis

• allows for recognitionof certificates issuedby overseas governwentauthorities
attestingto compliance with Australia requirements and for conditions related
thereto

• providesfor costrecoveryfrom importerson a feefor service basis.

FINANCIAL IMPACT STATEMENT

Thenewarrangements will involve, forthe mostpart, the use of existing multi-skilled
food inspectionstaffof the Australian Quarantine and Inspection Service.The
expandedsystem willaddan estimated$4.5 million to the current$2 million imported
food inspection costs.Thesecostswill still amountto only arounda third of acentfor
eachdollars’worth of foodimported,sothe impacton consumerpriceswill beminimal.
Offsetting this maybe savingson costsStateswould otherwiseface in mounting
effectivepoint of salemonitoringin respect of imported foods should theydecideto cut
backsuchexisting activitiesas currently take place in this area- inspection at pointof
entry is simply much easier and more efficient- savings throughbetter control of
defective product,savings through feedbackfrom importers to theiroverseassuppliers
focussedon ensuring productshippedis up to standard,and a potential reduction in
health-related problemscausedby consumption ofunsafefoods.
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NOTES ON CLAUSES

~ans&L~Sho~~tIe

Formal

~Faus~2
- Commencement

Thisclauseprovidesfor the Act to commenceon aday or days tobe fixed by
Proclamationor, at the latest, six months after RoyalAssent.

çt1jnt~ret~pret~tion

Thisclausecoversdefinitionsand interpretationalissues.The moreimportantare the
definitionsof “examinablefood”, ‘food’ and ‘nationalstandard’,and theinterpretation,
undersub-clause3(2), of which food poses arisk to human health.

‘Examinablefood” is all food selected forspecificexamination, it includesfoods
classifiedas of high andmediumrisk status infood safety terms, foodrandomly
selected for examinationby computer scanning or duringinspectionoperations, and
sortingof Customs imported foodentries,andfood selectedforexaminationfrom other
importentry information referredby Customs, forexampleperishable foodsenteringat
timeswhenit may not bepossibleor practicableto immediatelyenterthe information
into thecomputerdatabank. It also includes foodfor which holdingordershave been
issued becauseof concerns about its compliance statuswith Australianstandards or
safety requirements and other foodswhich may warrantexaminationfrom time totime,
for exampleon the basis ofparticularinformationreceivedor somethingan authorised
officer may observe while carryingoutother functions.

Thedefinitionof “food” parallelsthat in theNational FoodAuthorily Act /991.

Thedefinitionof “national standard”,togetherwith theinterpretationundersub-clause
3(2)of food posing a risk to humanhealth setout thecompliancerequirements for
imported food. Thesearethe requirements ofthe Australian Food Standards Code
(including earlier but still currentstandardsapprovedby the National Food Standards
Council) as well as general food safety requirements.

Clsiuse4 - Application of A~-tGcer1ninexternalTerritod~

Thisclauseprovidesthat theBill does not apply to Christmas Island or the Cocos

(Keeling) Islands unless appliedby regulations.

QlanseS - Crown to be bound

Thisclauseprovides for the Crown to beboundbut exempts the Crown from
prosecution.
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Clause6- Savingof r,tligr4~p~

Thisclauseaimsat ensuringthat the provisionsof otherlegislation also relevant to

imported goods will continue to apply toimported food.
Clause7 - Food to whirh-AG~plje~s

Thisclauseeffectively ensuresthat all imported food shipments ofsignificanceare
subject tothe provisionsof theBill, The onlyfoods to which the Bill does not apply
are prohibited food, smallquantities enteringfor private consumption, for example, in
passengers’baggage, andship’s oraircraft’s storeswhich are for the use of passengers or
crew or for the service of the ship oraircraft.

ClauseS - lmoortatinnoffence

This clausemakes itanoffcnceto knowinglyimport food which does not meetthe set
standards and food safety requirements.

Clause 9- Dealingnffencgs

This clausemakes itan offence for a person to deal with examinable food in amanner
other than authorised.

Clause10 - Certainprnvi-sietts’ofthe Customs Ac!n12y~b�~-e.xpressedto be subject to
thisAct

Thepurposeof this clauseis toensurethat the importedfood inspectionprogramcan
access adequatelythe variouscategoriesunderwhich commercialquantitiesof foods
enterfor Customspurposes.

All imported goods are required to be entered for Customs purposesundersection 65 of
the CuscomsAct /901. While clause10(3)of the ImportedFoodControlBill coversthe
majority of imported foods whichareentered intotheCustomscomputersystem,theme
aresomeexemptionsfromthoseentry requirements andthosearecoveredin sections
69 and 70of the Customs Act. Theprovisionsin clauses10(1), 10(2) and10(3) are
collectively to ensurethat all of the foodsenteringunder the referencedprovisionsin
theCustoms Act 1901 are subjectto the importedfood control system.

Clause11 - Applicitinwfoi-feodcontrol certificate

This clausesetsout the manner inwhich an application for a foodcontrolcertificate
must be made, and includes apowerfor enablingtheregulations toprovide that a
computerentryfor home consumption or warehousing made underthe Custonis Act can
be takenassuchan application.
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Cause I ~ - Form of food controlcertificate

Thisclauseprovidesthat foodcontrol certificates must be in an approved form or forms
and stipulatesthe information the certificatesmust include,

It containsspecific provisionsfordealingwith food still under Customscontrol.

(‘kuce 14 - Imported food inspection advice

Thisclauseprovides for issuanceof written adviceon the outcomeof inspection or
inspection and analysis. The advice must stipulate whether the whole or a part of the
food is failing food andhow failing food is tobe dealtwith.

Under paragraph(l)(b) theadvicemustbe provided, in the case of foodunderCustonis
control, to the person having possession of the food at the time, as well as tothc owner.
(This can take the form of a tag or notice attached to the food in question).

Sub-clauses (3) to (9) provide for applications to be made for re-assessment of failing
food, in the circumstances specified in the Food Inspection Scheme (see Division 2).
Such requirements would be specified in the regulations. (Themost common envisaged
circumstancesunder whichan application of this naturewould beconsidered is where
the imported foodadvice indicatesthat the food can be treated ina way(for exampleby
sorting, reprocessing or relabelling)that brings it into compliancewith the Bill, and the
ownercanshowevidencethat this processhas taken place).

Clause15 - Holdingordersfor certain food

This clause provides for issuance by the Secretary of holding orders in relation to
failing foods or where information to hand indicates there are reasonable grounds for
believing a particular kind of food is likely to be identified as failing foods. The effect
of a holding order is to ensure that such food cannot be delivered into home
consumption until cleared by inspection or inspection and analysis. The holding order
may specify the circumstances under which it can be revoked, and in such a case it must
be revoked if these circumstances occur.

Clanse16 - Food Inspection Scheme

This clause provides for regulations setting out the particulars of the food inspection
scheme. Matters which may be covered include:

Ministerial orders to identify particular kinds of food required to be inspected or
inspected and analysed

the incidence of inspection, or inspection and analysis, attaching tovarious
categories of foods, and foods from individual overseas suppliers ((2)(b) and (3))

how food is to be held pending results of such inspection or inspection and
analysis
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variation of the incidence of inspection, or inspection and analysis, where the
food is accompaniedby accepted foreigngovernmentcertification (seeclause18)

the circumstances under which, and the period within which, applications for a
further imported foodinspection advice can be made.

Clause 17 - Making. publication and disallowance nf nrder~

Sub-clause (I) establishes the role of the National FoodAuthority which has national
responsibilityfor domestic food standards coordination anddevelopment,in the
decisionmaking process.

Sub-clauses(2), (3) and (4) provide for applicationof theActs Interpretation Act/901,
and theStatutozyRulesPublication Act1903.

Clause18 - Foreign governmenthealthcertificates

Thisclauseprovidesfor recognitionof foreigngovernmenthealthcertificatesattesting
that food meets applicable standardsanddoes not pose arisk to human health.Such
recognitionis subject to disallowance iftherearereasonsto doubtthecontinued
reliability of thestatement.

Sub-clause (3) makesit an offence for a person to forge or utter a foreign govemment

healthcertificate.

Clause19 - Ouality assurancecerrificate.s

Thisclauseallows the developmentofqualityassurancearrangementswith overseas
foodprocessors.Undersuch arrangements theoperatorhas todemonstratethe
adequacy and effectiveness of factory controls in meeting Australia’s food standardsand
safety requirements. Such arrangements would incorporateprovisionfor periodic
inspection and evaluation of the operation.

It is envisaged that this would include low level random point of entry inspection
monitoring. Sub-clause (4) is an offence provisionfor forging and uttering. Theclause
also providesfor recognition of qualityassurancecertificatesfrom theestablishmentin
question, and for revocation of such recognition and alsothe arrangementitself,

Clause20- Treatment, destruction or re-exportationof failing food

Thisclauseprovidesfor a numberof mattersconsequentialon an imported food
inspection adviceidentifyingfailing food, andrequiringit to be treated,destroyedor re-
exported.Generally,the owner, ifgiven theoption of treating thefood andchoosing
not toexercisethatoption, wouldberequired to either destroy it orre-exportit.
Of particularnote are thefollowing:

• sub-clause(4) allows for authorised officers to direct in writing that failing food
is to be destroyed in a particular manner or re-exported
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• sub-clause (6)providesthat an authorisedofficer mayoversightthecarryingout
of anydirectionissuedfor treatment,destruction of orre-exportoptionof failing
food

• sub-clause(7) provides for forfeiture of the failing food to theCommonwealthas a
last resort

• sub-clause (8) makesit an offence for the owner of the food to fail to carry out a
direction to destroy or re-export food without reasonable excuse

• sub-clause (10) provides that wherefood is forfeitedto theCommonwealth,the
Commonwealth is not liable for any storage or other costs involved in holding the
food between that time and the time it is destroyed or otherwise disposed of

• sub-clause (12) provides for reimbursementof costs incurredby the
Commonwealth in seizing, destroying, or otherwise disposing of the food

• sub-clause (13) allows withholding of future foodcontrol certificates from owners
of food who fail to comply with a requirement to destroy or re-export food.

Clause 21 - Interpretation

This clause provides definitionsof termsused inenforcement provisionsand powers to
access andcopy information.

Clause22 - Identity cards

Thisclauseprovidesfor issuance toauthorisedofficers of identity cards.

Clause23 - Searchesto monitorcompliance with Act etc withoutoccupier’sconsent

Thisclauseprovidesgeneral searchandentrypowersin respectof Femisesinvolved in
storage, handling or distributionof imported foods or records relating thereto,for the
purposeof monitoring compliance with the Bill. Aprovisionfor identity cards tobe
shownon requestis included (sub-clause(3)).

Clause24 - Monitoring warrants

Thisclauseprovidesforentry warrants into particular premises forthepurposeof
monitoring compliance with theBill. It is aimed at the situation wherethe occupierhas
refusedconsentto entryformonitoringpurposes.
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Clause25 - Offencepowers- entry andsearch ofprerni~ecwtth

This clausedeals withentry, by consent,into premises whichon reasonablegrounds,
may have something whichmay constitute evidenceof a commission ofan offence
against theBill, and provides powers to seize such things. Power is also provided to
seizethings(otherthan this providingthereasonfor the initial entry)which may afford
evidenceof art offence.

Clause 26 - Offencerelatedwarrants

This clause parallels clause 25 but providesfor warrants where theoccupiersconsentis
not forthcoming.

Clause27 - Warrants may be grantedhy telrphonr_ew

This clausecoversthe situation wherc a warrant is applied forunder clause26 allowing,
in cases of emergency,the warrant tobeappliedfor by telephone, telex,facsimileor
otherelectronicmeans. It alsosetsoutcircumstancesand conditions relating to
issuance.

Clause28 - Searches without offencerelatedwarrantin r~ergcncgshua;i~ns

This clauseprovidespowersof entry, searchandseizurein cases wherean authorised
officer is on premises for monitoring purposes (clauses23 and24), an offenceis
suspected and urgent actionis needed,and the seriousness and urgency ofthe situation
prccludesobtaininga warrant.

Clause29 - Discovery of evidencr

This clausesetsout the conditions under which seized evidence may bekept pending
proceedings. It also provides for seizure of things (other than those specified in the
warrant) which an authorised officer on reasonabLe grounds considers provides
supportingevidenceor evidenceof commissionof anotheroffence againstthe Bill.

Clause30- Powerto require persons toancwerqne~tinns-e.tG

This clauseprovides powersto requestinformation from personswho own,or are
presentin premises entered for the purposes ofthe Bill or whoon reasonable grounds
are believed tobe capable of givinginformation relevant totheoperationof the Bill. It
providesa defence for refusal togive informationon the grounds ofself-incrimination.
It provides a penalty for false ormisleadingstatements.

Clause31 - Consent

Thisclauserequiresan authorisedofficer, in seekingconsentto enterpremises, to
inform the person in questionthat suchconsentmay be refused. Entry is not lawful
unlessthe person voluntarily consents.
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flatice 12 - Persons to assist authorisedofficers

Thisclauserequirestheoccupierof enteredpremisestoprovidereasonable assistance to
an authorisedofficer in carryingoutmonitoringor search related duties. Refusalto
provideassistanceis defensible if to do so would tend to incriminate the person.

flatise 11 - Conductby directors, servants and agents

This clausecontainsprovisionsfor the purposes ofestablishingtheconductof a body
corporateundertheBill.

Clause34 - Evidence of analyst

Thisclauseprovidesfor the appointmentof analysts and coversprovisionsunderwhich
certificatesof anlaysts are to bedealtwith in court proceedings foroffences againstthe
Bill.

Clause35 - Publishingof information

Thisclauseallows forpublication, in Australia, of the resultsof inspection carried out
underthe scheme.

clause36 - Feesforcertain services

This clausesetsout feefor serviceprovisionsto effect costrecoveryfor services
providedunderthe scheme.

fiance 17 - Certain moneysare a debt due to theCommonwealth

Thisclauseprovidesfor court action torecoveroutstandingfeefor service debts to the
Commonwealth.

Clause38 - Exemption from suit

Sub-clause(1) protectstheCommonwealthand authorisedofficers againstan action for
loss orinjury sustainedas a resultof action, or lack thereof, taken ingood faith in
exercising orpurportedly exercising,powers underthe Bill.

Sub-clause(2) preventstheexerciseor non-exerciseofpowersunderthis Bill, being
used as a defence inan action.

Clause39 - Compensation fordestroyedfood.

Thisclauseprovidesforcompensationfor losses incurred if theSecretaryis satisfied,
on reasonablegrounds,that food has beendestroyedas a result of a mistake offactor
law.
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Clause 40- Authorised officers

Thisclauseprovidesfor appointment ofauthorisedofficersby theSecretary.

Clause41 - Delegationby Secretary

Thisclauseprovidesa powerof delegationby the Secretary.

Clause 42- Reviewof decisions

Thisclausesetsout provisions for reviewof decisionsby the Secretary andby the
AdministrativeAppealsTribunal.

The resultsof analysisare not reviewableby theAdministrative Appeals Tribunal (sub-

clause(3)).

Clause43- Regulations

Thisclauseprovidesfor the making of regulationsby theGovernor-Generalunderthe
Bill.

Clause 44- Principal Act

This clauseheads a divisiondetailingconsequentialamendments to theCustoms Act
/901.

Clause45 - CustomsControl of goods

Thisclauseparallels,by way of amendment totheCustomsAct, theprovisionsin
clause10 relating tooperatingrelationshipswith the Australian Customs Service.

Clause 46- Principal Act

Thisclauseheadsa division detailingconsequentialamendmentsto theCustoms
AthninistrarionAct1985,

Clause47-Breachesof confidence

This clauseallowsforprovisionby theAustralianCustomsService,by wayof
amendmentto theCustomsAthninistrationAct /985,of import entryinformationto the
Australian Quarantine and Inspection Service relevant toadministrationof both
quarantine and imported foodcontrol systems.In respectof the latter it ties in withthe
amendments detailed in clause42.

Printed by Author[Lv b~the Commonwealth Government Prinler





S










