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GENERALOUTLINE AND MAIN PURPOSEOF THE BILL

This bill amendsthreeActs: the insuranceAct 1973, the Insurance(AgentsandBrokers)
Act 1984 and the InsuranceLawsAmendmentAct 1991.

The amendmentsto the InsuranceAct 1973 will

removeanomaliesinvolving thevaluationof sharesin relatedinsurancecompanies
and investmentsin relatedunit trusts

provide for morecommercial andadministrativeflexibility in directionsmadeby
the Commissionerrelating to certainassetsof insurers

updateprovisionsof the Act dealingwith an insurer’sprincipalbanker.

The amendmentsto the Insurance(AgentsandBrokers)Act 1984 will:

give effect to measuresthat increasethe effectivenessof the Act in protectingthe
insuringpublic! In particularthe amendtnentswill enablethe Insuranceand
SuperannuationCommissionto moreeffectively dischargeits responsibility to
providegreaterprotectionto purchasersof insurancethrough intermediaries

strengthenthe coverprovided by professionalindemnity insurancecontractsheld
by registeredintermediaries. Such contractswill not be cancellablebeforethe
Commissioneris notified in writing and insurerswill notbe permittedto avoid
their liabilities undersuchcontractson groundsof non-disclosureor
misrepresentation

clarifr the joint andseveralliability insurershavefor multi-agentswith whom they
haveagencyagreements

give the Commissionerthe powerto refuse,suspendor cancelthe registrationof a
registeredinsuranceintermediaryundercircumstancessuchas bankruptcy,failure
to dischargecertainobligations,previousassociationwith a failed intermediary,or
failure to provideacceptableaccounts

enablethe Commissionerto determinethetype and form of auditedaccountsto be
furnishedby registeredintermediaries

requiremulti-agentsto declareto all insurerswith whom they haveagency
agreementsthe existenceof any agencyagreementsthey havewith other insurers

increasethepowerof the Commissionerto obtain information,requirethe
productionof documentsand inspectthe premisesof registeredintermediaries,with
their consent. Whereconsentis withheld, the mattercan bereferredto a
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Magistrateandapplicationmaybe madefor a warrant. Secrecyprovisionsapply.

• stipulatea 37 day credit term limit for insuranceagents. Exemptionswill be
availablefor certain underwritingagents.

• changethebasisof the requirementfor a broker associatedwith an insurer to
notify insuredsof the association. Theexistingtestof 50%ownershipor control
will becomeoneof 25% ownershipor control.

• extendfrom I to 3 yearsthe time allowedto the Commissionerto prosecute
offencesunderthe Act

• updatethe penaltyprovisionsin the Act andintroducemoremeaningfulpenalties
for seriousoffencessuchas failure to properlydeal with insurancemonies

• makea numberof technicalchangesnecessaryfor the efficient operationof the
Act.

The amendmentsto the InsuranceLawsAmendmentAct 1991 will:

• makeit clear that the phasingin of capital andsolvencyrequirementsfor registered
life offices appliesonly to life officesalreadyregisteredat the dateof theoriginal
amendment.

FINANCIAL IMPACt STATEMENT

The proposedamendmentsenhanceexisting industry supervisoryarrangementsarid arenot
expectedto haveany budgetaryimpact.

The provisionsrelating to the strengtheningof cover provided by professionalindemnity
contractswill leadto an increasein the cost of this coverfor brokersandforeign
insuranceagents. Howeverthis will be offset by the benefitsof increasedprotectionin
favour of the insuringpublic.
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EXPLANATORY NOTES ON INSURANCE LAWS
AMENDMENT BILL 1993

PART 1- PRELIMINARY

CLAUSE I ShortTitle

This clauseprovidesthe modeof citation of theBill.

CLAUSE 2 Commencement

This clauseprovidesthatclauses1, 2, 3, 10 and40 are effectivefrom the dayon which
the Bill receivesRoyal Assent.

Clause41, which clarifies the phasingin of capitalandsolvencyamendmentsmadeto the
Life InsuranceAct by the InsuranceLaws AmendmentAct 1991, is retrospectiveto
6 January1992.

The balanceof the amendmentsareeffective on the day fixed by proclamationor six
monthsafter Royal Assent,whicheveris earlier.
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PART 2- AMENDMENTS OF THE INSURANCE ACt 1973

CLAUSE3 Principal Act

For Part 2, the term ‘Principal Act’ refersto theInsuranceAct 1973.

CLAUSE4 Valuationof assets

Section 33(6A) of the Principal Act is concernedwith the valuationof sharesin a body
corporatethat is relatedto an insurerauthorisedunderthe Act, Sections24 and29
provide for solvencyrequirementsof insurersauthorised underthe Act.

The clauseamendssection33(M) to ensurethat the methodof valuing the sharesin a
relatedbody corporateis consistentwith themethodsusedin calculatingthe solvencyof
the authorised insurerholdingsuch shares.

CLAUSES Inquiry by Commissioneranddirectionsrelatingto ceitainassetsof
authorisedinsurers

Section 51 of the Principal Act enablestheCommissionerto issuedirectionsrestricting
insurerswhosesolvency may be in doubtfrom disposingof certainassets.

The clauseamendssection 51 to allow for more flexibility arid enhanceits practicability.
The Commissioneris enabledto give a notice in respectof a classof assetssubject to
termsandconditionsas may be specified.

CLAUSE 6 Principal banker

Section 119 of the Principal Act providesthat an authorisedgeneralinsurer shall haveas
its principal bankera bank within the meaningof the BankingAct 1959 or a bank
constitutedby a law of a State. Subsection119(3)provides thatwhere a bank is not
authorisedto deal in foreign exchange,it cannotbe the principal bankerof an authorised
general insurerfor the purposesof the Act.

While not all banksare authorisedto deal in foreign exchange,it is not considered
necessarythat a bankbe so authorisedin order that it be theprincipal bankerof an
authorisedgeneralinsurer. Accordingly this clausedeletessubsection119(3)of the
Principal Act.
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ClAUSE 7 Application of amendments- section33 of the Principal Act

Section 33(6A)of the Principal Act setsout rulesfor the valuationof an authorised
generalinsurer’sassetsfor the purposesof determiningcompliancewith the statutory
minimum solvencyrequirements.

This clauseis transitional in so far as it providesthat the amendmentsto section33 (ref
clause4) apply to a valuationof the relevantassetsduring the third interim financial year
that commencesafter 6 January 1992 and in all subsequentyears.

CLAUSE S Application of amendments- section51 of the Principal Act

Section 51 of thePrincipal Act providesthat theCommissionermay issuedirectionsto an
insurernot to dealwith certain assetsundercircumstanceswhere it appearsthat the insurer
is likely to becomeunableto meetits liabilities.

This clauseprovidesthat directionsgiven by the Commissionerundersection 51 prior to
its amendment(ref clause5) are not affectedby the amendments.

CLAUSE9 Transitional- phasingin of assetvaluationrequirements

This clauseprovidesfor the phasingin of the amendmentsin clause4 abovein a manner
consistentwith the transitional arrangementsapplying to the changesto capitaland
solvency requirementsmadein theInsuranceLaws AmendmentAct 1991.
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PART 3- AMENDMENTS OF THE INSURANCE

(AGENTS AND BROKERS) ACT 1984

CLAUSE 10 Principal Act

For Part3, the term ‘Principal Act’ refersto the Insurance(AgentsandBrokers)Act 1984.

CLAUSE II Definitions

Section 9 of the Principal Act defines,amongstothers,the term ‘binder’.

This clausereplacesthe expression‘provisional’ in that definition with the term ‘interim’ to
ensureconsistencywith the insuranceContractsAct 1984.

The clausefurther introducesdefinitionsof a numberof termsinto section9 to assistwith
the interpretationof the legislation. Theseare: ‘agency agreement’,‘agent’, ‘approved
form’, ‘authorisedofficer’and ‘classof insurancebusiness’.

CLAUSE12 Insertionof new sections

This clauseinsertsthe following new sections.

Proposedsection 9B - Meaningof acceptablecontractsof pmfessionalindemnity
insurance

Sections19 and31B of the Principal Act provide that registeredinsurancebrokersand
foreign insuranceagentsarerequiredto havein placeprofessionalindemnity insurance
contractsacceptedby theCommissioner.

Proposedsection9B strengthensthe requirementsconcerningprofessionalindemnitycover
by providingthat professionalindemnitycontractsmustcontaincertainclauses. These
includea local jurisdiction clause; a non avoidanceof claimsclauseparticularly where
the InsuranceContractsAct 1984 might otherwiseallow avoidanceon the groundsof
misrepresentationor non-disclosure,a mandatoryrun-off cover clause,andclauseslimiting
the ability of an insurerto cancel the contractwithout prior notification to the
Commissioner.

Proposedsection PC - Appivved form

This clauseprovidesthat an ‘approvedform’ is a form approvedby the Commissioner,The
term is usedthroughoutthe amendedAct. The instrumentunder which suchformsare
approvedcanbe disallowedby ParliamentundertheA cts InterpretationAct 190i.
instrument.
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CLAUSE 13 Insuranceintennediariesotherthan bmkersto operateunderwritten
agreements

Section 10 of thePrincipal Act requiresthat insuranceagentsoperateunderwritten agency
agreements.

ProposedsubsectionlO(2A) providesthat suchagencyagreementsmuststatewhetheror
not the insurerhasgrantedtheagentauthority to appointsub-agents.

CLAUSE 14 bability for conductof agentsandemployees

Section 11 of thePrincipal Act dealswith the liability of insurersfor their agentsand
employees.

This clauseamendssection 11 of the Principal Act to makeclearthat insurersarejointly
andseverallyresponsiblefor the conductof ‘multi-agents’ (that is personswho areagents
of more than one insurer).

Theclausesetsout rules for determiningthe particularinsurerswho will be responsibleor
jointly andseverally responsiblefor the conductof multi-agents. The clausedistinguishes
betweenvariouscombinationsof authoritiesgrantedto multi-agentsandwhetheror not the
multi-agenthasactedwithin or beyondthe scopeof the authority grantedby one,or
several,or all of the insurers.

The clausealso makesclear that actionsof sub-agentsare actionsof agentsfor purposes
of the section.

CLAUSEIS Brekersnot to canyon businessunlessregistered

This clauseamendssection 19(I)(b) in orderto maintain its consistencywith theproposed
section 93 (ref clause12).

CLAUSE 16 Applicationsfor registntion

Section 20 of thePrincipal Act is concernedwith applicationsfor registrationby life

insuranceor generalinsurancebrokers.
Thisclauseexpandsthesectionto makeit clear that section20 is applicableboth in
respectof a new applicationfor registrationanda renewalapplicationfor registration. It
also providesfor the applicationform to be an approvedform for purposesof proposed
section 9C.
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CLAUSE 17 Registrationof bmkers

Section 21 of the Principal Act is concernedwith the registrationof brokers.

This clauseamendsthesection to distinguishbetweenregistrationof newbrokersand
renewalof registrationof existingbrokers. In particular,it providesthat renewal
registrationsrequirethe productionof satisfactoryauditedaccountsfor the balancedate
during theperiod of registration. It providesthe Commissionerwith discretionnotto
register,or renewregistrationin a situationinvolving bankruptcy,insolvencyor failure to
dischargecertainobligations.

The clauseintroducesa penalty whereauditedaccountsare not submittedwithin 4 months
of the endof the broker’s financialyear(unlessan extensionof time for lodgementhas
beengrantedby theCommissioner).

Further,the sectionhasbeenexpandedto clari& themeaningof the term ‘satisfactory
auditedaccounts’and to give theCommissionerthediscretionto acceptotherwise
unsatisfactoryaccountswherehe is satisfiedthat they do not reflect dishonesty,
recklessnessor financial mismanagement.

CLAUSE 18 Suspensionor cancellationof registration

Section 25 of the Principal Act enablesthe Commissionerto suspendor cancelthe

registrationof the registeredintermediaryconvictedof certainoffences.

This clauseamendssection25 to enablethe Commissionerto suspendor cancel the
registrationof a brokerif the broker becomesbankruptor insolvent,or fails to discharge
theordinaryobligationsof an insuranceintermediary. Suchsuspensionor cancellation
may also takeplacewherea broker previously registeredhaving submittedacceptable
auditedaccountssubsequentlyfurnishesthe Commissionerwith unsatisfactoryaccounts.

CLAUSE 19 Annual return

Section 25A of the Principal Act is concernedwith theannualreturn submittedby

registeredinsuranceintermediaries.

Thisclausestrengthenssection25A andrequirestheannualreturnto be in an approved
form.
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CLAUSE 20 Inserlionof new section

Proposedseciic’n ZIG - Accountingrecontsto be kept by registeredbinken

Thisclauseintroducesa requirementfor registeredbrokersto maintainproperrecords.
Such recordsmust reflect the businesstransactionsof thebroker and its financialposition.
The recordsmustbe kept so that the broker’saccountscanbe properly preparedand
audited.

In additionthe clauseintroducesa penalty for contraventionof theproposednew section.

CLAUSE21 Insurancebroking accounts

Section26 of the Principal Act requiresa registeredinsurancebroker to maintain a
separatebankaccountto be usedfor the depositandwithdrawal of all moneysreceivedon
behalfof an insureror intendinginsured in connectionwith contractsof insurance.

Thisclauseclarifies the meaningof section 26 while broadeningits scopeto makeit clear
that all moneysconnectedwith contractsof insuranceare affectedby the section. It also
makesclear that section 26 appliesto agentsof brokersas if the agentwasthe broker.

CLAUSE22 Debts of brokersin relation to premiumsetc

Section27 of the Principal Act setsout the dutiesof brokersin relationto premiums.

The clauseprovidesthat the insuredmustbe informed in writing and the premiumbe
refunded,within 7 daysafter the endof a 30 day waiting period, wherea risk proposal is
declined.

Theclausealsobrings within its ambitthoserisk proposalswhich are partial’y declined.

CLAUSE 23 Foreigninsuranceagentsnotto canyon businessunlessregistered

Section3 lB sets outthe requirementthat foreign insuranceagentsbe registeredand hold
professionalindemnity insurance.

This clauseamendssectionSIB as a consequenceof section 9B (meaningof acceptable
contractsof professionalindemnity insurance)which is introducedin clause12 above.
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CLAUSE24 Registrationof foreign insuranceagents

Section 31 D of the Principal Act setsoutthe requirementsfor theregistrationof foreign
insuranceagents.

This clauseextendsthe ability of the Commissionerto refuseto registeran applicantin
casesof bankruptcyor insolvencyor failure to dischargetheordinaryobligationsof an
insuranceintermediary.

CLAUSE 25 Suspensionor cancellationof registration

Section31H of thePrincipal Act sets outrequirementsfor the suspensionof cancellation
of registrationof foreign insuranceagents.

This clauseextendsthe ability of the Commissionerto suspendor cancelthe registration
of a foreign insuranceagentin casesof bankruptcy,insolvencyor failure to dischargethe
ordinary obligationsof an insuranceintermediary.

CLAUSE26 Annual return

Section31J of the Principal Act is concernedwith theAnnual Returnrequiredto be
submittedby foreign insuranceagents.

This clausestrengthenssection 311 by requiringthe returnto be in an approvedform and
requiresthatauditedaccountsbe submittedwithin 4 monthsof the endof the
intermediary’sfinancialyearunlessan extensionof time for lodgmenthasbeengrantedby
theCommissioner.

CLAUSE 27 Insertionof new sections

Proposedsection 33A - Insuranceintennediariesto notify insurersof multiple agency
arrangements

This clauserequiresmulti-agents(agentsof morethan one insurer) to notify insurersof all
agencyagreementsin place. Multi-agentsare also requiredto notify insurersof proposed
additionsto or cancellationsof suchagreements.Further,the clauserequiresthat the
multi-agentmustnot enteror cancelsuchagreementsuntil all the multi-agent’s(other)
principalshavebeengiven written noticeof this intention. Wherean agencyagreement
expiresor is terminated,the multi-agentmust,within 7 days,give written notice to eachof
its (other) principals.

The clauseintroducesa penaltyfor non-compliance.
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CLAUSE28 Insertionof newsections

Thepurposeof this clauseis to overcomedifficulties experiencedwith investigating
allegedbreachesof the Act. This clauseinsertsthe following new sections:

ProposedSection34A - Commissionermay direct an insuranceintenrrediaiyto provide
infonnation

Where, in the Commissioner’sopinion,thereappearsto bea failure or likely failure by an
insuranceintermediaryto meetits ordinary obligations theCommissioneris enabledto
seek information and to carry out inspectionsof the intermediary’srecords.

The Commissionermay direct the intermediaryto furnish him with information orally, on
oath or in writing concerningits affairs. The Commissionermay require the productionof
books, accountsandrecordskeptby the intermediaryand, with the consentof the occupier
of the premises,to enterthe premisesfor the purposesof his investigation. The
Commissioneris permittedto retainpossessionof the documentsobtainedin the courseof
the investigation.

Penaltiesare imposedwherean intermediary,without reasonableexcuse,fails to comply
with the requirementsunderthe sectionor wherefalseor misleadinginformation is given
intentionallyor recklessly.

Proposedsection 3411 - Productionof documents

TheCommissionermay, by written notice, requirean insuranceintermediaryto produce
any information or documentskept by the intermediaryfor the purposeof carrying on its
insurancebusiness. Suchdocumentationmay be usedby the Commissionerfor the
purposeof an inspection,audit or examination.

Penaltiesare imposedwhereintermediaries,without reasonableexcusefail to comply with
the requirementsof the section.

Proposedsection34C - Identity Canis

Underthis section,the Commissionermay issuean authorisedofficer an identity card
(incorporatinga recentphotograph)to be usedfor inspections.

Penaltiesare imposedwherean authorisedofficer fails to returnhis or her identity card.

Proposedsection 34D - Offence powers- entry andseartliof premiseswith occupier’s
consent

This sectionsetsout therequirementsunderwhich the entry andsearchof premisesmay
takeplace. Theseinclude the consentof the occupier,and the existenceof reasonable
groundsfor suspectingthat thereis evidenceof an offenceagainstthe Principal Act.
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Proposedsection34E - Offence-relatedwarrants

Application canbe madeto a magistratefor a warrantto searchpremiseswherean
authorisedofficer is satisfiedthat therearereasonablegroundsfor suspectingthat thereis,
on the premises,evidenceof an offenceagainst thePrincipal Act.

Subsection34E(4) setsout the mattersthat mustbe specifiedin the warrant.
Subsection34E(5) empowersthe authorisedofficer to operateequipmentalreadyat the
premisesto investigatestoredinformation. Subsection34E(6)allows the officer to copy
or documentthe information,wherepossible. Wherethis is not possiblethe equipment
may be seizedby the officer under subsection34E(7). Undersubsection34E(8)an
officer may seizeanythingrelating to the offenceor anotherindictableoffencein orderto
preventconcealment,loss, or destruction,or useof the thing in committing another
offence.

Proposedsection 34F - Annorincenrentbeforeentiy under warrant

This sectionprovidesthat before theauthorisedofficer enterspremisesundera warrantthe
officer mustannouncethat heor she is authorisedby warrantto enter. The authorised
officer mustgive any personat the premisesan opportunity to allow him or her to enter
thepremisesunlesstherearereasonablegroundsto believethat immediateentry to the
premisesis requiredto ensurethat theeffectiveexecutionof the warrantis notfrustrated.

Proposedsection 34G - Details of warrantto be given to occupieretc.

This sectionprovides that if a warrantissuedundersection34E is being executed,a copy
of the warrantmust bemadeavailableto the occupierof the premises. The officer
responsiblefor the executionmust identify himself or herself.

To preventforgery or otherwrongful misuseof the warrantcopy,subsection346(3)
providesthat the copy neednot include the signatureof the issuingmagistrate. This
provisionhas beenincluded to meetthe requirementsof the A.C.T. Chief Magistrate.

Proposedsection 34H - Continuanceof warrantsin certaincircumstances

Subsection3411(1)allows for limited interruption in theexecutionof a warrant. The
authorisedofficer executingthe warrantmay, if the warrantis still in force, completeits
executionafter temporarily ceasingandleaving the premisesfor not longer than onehour,
or longer if theoccupierconsentsin writing.

Subsection3411(2)providesthat wherethe executionof a warrantis stoppedby order of a
court which is later revoked,or reversedon appeal,its executionmay be completed
providedthe warrantis still in force.
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Proposedsection 34,1 - Use of expertassistancein executingwarrants

Subsection34J(1)providesthat the authorisedofficer may securethe equipmentby
locking it up or guardingit if he or shebelieves,on reasonablegrounds,that the evidential
material may be accessibleby operatingthe equipmentat thepremisesbut expert
assistanceis neededto operatetheequipment.Similar provisionsapply wherethe
evidential material may bedestroyedor otherwiseinterferedwith if the equipmentis not
securedin the meantime.

This is necessaryto ensurethatwherethe equipmentis moresophisticatedthan expected
arid cannotbe accessedor moved,then theopportunity to obtain expertassistanceand to
preserveevidentialmaterial is not lost.

Subsection34J(2)requiresthe giving of notice to the occupierthat equipmentmay be
securedfor up to 24 hours.

Subsection34J(3)allows the equipmentto be secureduntil afterexpertassistanceis
obtainedto operatethe equipmentbut for no longer than 24 hours.

Proposedsection34K - Warrantsmay be grantedby telephoneetc.

This section enablesthe issueof a warrantby telephone,telex,facsimile,or other
electronicmeansin an urgentcasewheredelay couldfrustratethe executionof the
warrant. Urgency can arisebecauseof circumstancesrequiring immediateactionor where
the remotenessof the location of the searchinvolvesunacceptabledelay. An application
underthis sectionmust includeall the information providedin an ordinary applicationbut,
if necessary,the applicationmay be madebeforethe information is sworn.

The issuing magistrateis requiredto inform the applicantof the termsof the warrantby
theappropriateelectronicmeansand the applicantmustcompletea form of warrantwhich
setsout the substanceof thoseterms. The applicantmust,not laterthan the day after
expiry of the warrant,or the day afterthe warrantwas executed,whicheveris earlier, give
or transmit to the issuingmagistratethe completedform of warrant and,if the information
hadnot beenswom,the sworn information.

In any court proceedingsconcerningthe exerciseof a powerunderthe warrant,if the
warrantsignedby the magistrateis not produced,the court is to assume,unless the
contrary is proved,that the powerwas not duly authorised.

Thisprovisionis particularly necessaryin remoteareasor wherefor some reasona court
employedjustice of the peace,authorisedofficer or magistrateis not readily available. It
avoids the needto rely on lay justices of the peaceas an alternative.
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Proposedsection34L - Discoveiyof evidence

An authorisedofficer who seizedevidenceduring an investigationcan keep it for 60 days
or until the endof proceedingsif theproceedingswere institutedwithin 60 daysof the
seizure. This applies to evidenceseizedin relation to the offenceor anotherindictable
offence, An authorisedofficer can requesta magistrateto extendthis period if it is
deemednecessary.

Proposedsection 34M - Compensationfor damageto electmnicequipment

Thissection providesthat if damageis causedto equipmentasa result of it being
operatedas mentionedin previoussectionsand the damageresultedfrom insufficientcare
being exercisedeither in selectingthe personto operateequipmentor by the person
operatingit, compensationis payableto theowner.

Compensationis payableout of a specialappropriationby the Parliament. In determining
the amountof damagespayableregardis had to whethertheoccupierhadprovidedany
warningor guidanceto the operationof the equipment. This is to minimise compensation
in caseswheretherehasbeendeliberateprogrammingof softwareto destroyor cause
damageby providingwarningor guidance.

Proposedsection34N - Copiesof seizedthingsto be provided

This section requiresan authorisedofficer, on request,to give a copy of evidenceseized
that canbe readily copied. Thisdoesnotapply if no original material wasseizedunder
paragraph34D(3)(b)or (c) or 34 E(6)(b) or (c) or if possessionof the thing seizedcould
constitutean offence.

Proposedsection 34P- Powerto rtquirt personsto prvvide infonnationetc.

This section enablesthe authorisedofficer on an inspectionto direct an intermediaryto
answerquestionsor to producedocuments.The intermediarymustnot intentionally or
unintentionallymakeor producefalseor misleadingstatementsor documents.

Penaltiesare imposedwherea personrequiredto provide information fails without
reasonableexcuseto comply with certainrequirementsunderthis section.

Pmpored section34Q - Consent

Prior to obtainingpermissionto enterandsearchthe premisesthe authorisedofficer is
obligedto inform the occupierthat he or shemay refuseto consentto his or herentry.
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Proposedsection 34R - Personsto assistauthorisedofficers

An authorisedofficer canrequestthe occupierto providereasonableassistancewhile
conductinga searchof the premises.

Penaltiesare imposedwherea personfails to comply with an authorisedofficer’s request.

Proposedsection 34S - Offencefor making false statementsin applications for warrants

A personmustnot makea falseor misleadingstatementwhenapplying for a warrant.

Penaltieswill apply where a falseor misleadingstatementis knowingly madein a material
particular.

Proposedsection34T - Offences itlating to telephonewaminis

Thissection makesit an offencefor a personto makecertainmisstatementsin a document
that purportsto be a form of warrantunder section 34E.

Penaltiesare imposedwheresuch misleadingstatementsare made.

Proposedsection34U - Seciecy

This clauseprovidesfor the secrecyof information gainedfrom investigationsin order to
protect information of a commerciallysensitivenaturefrom being divulged to other
parties. Similar provisionsare containedin other legislation alreadyadministeredby the
ISC regarding life and general insurers and occupational superannuation funds.

CLAUSE29 Certainmoneyto be trustmoney

Section37 of the Principal Act providesthat moneyspaid to a person(not being a
registeredinsurancebroker) as agentof an insurer,beingmoneyspaid in relation to a
contract of insuranceor proposedcontractof insurance,are subjectto trustin favour of the
insurer.

Clause29 makesclear that premiumspaid to a sub-agentare consideredto havebeenpaid
directly to theagent.

The clauseamendssection37 to require all premiummoneysreceivedby an agentto be
passedto the insurerwithin 37 daysof receiptof the moneysby the agentunlessthe agent
is exemptundersection 37A.
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CLAUSE30 insertionof new section

Section37 of the Principal Act providesthat certain moneyspaid to insuranceagentsare
subjectto trust in favour of the insurer.

This clauseinsertsthe following newsection:

Proposedsection37A - Commissionermay grant exemptionsfrom certain ntquircments
undersection37

The proposedsection 37A enablesthe Commissionerto grant (or revoke) an exemption
from compliancewith thecredit term provisionsintroducedby Clause29. Exemptionmay
be grantedwherethe Commissioneris satisfiedthat the intermediaryis acting undera
binderand the natureof thebusinessof the intermediaryis suchthat it is not
commerciallypracticableto comply with the credit provisionsof section37 andthe insurer
consentsto the exemption.

CLAUSE 3t Broker to notify insured of associationwith insurer

Section 38 of the Principal Act requiresbrokersto notify insuredsof the existenceand
natureof the broker’s associationwith the insurer. The sectionsetsout criteria to be used
in decidingwhetheror not a broker hasan associationwith an insurer.

The clauseamendsthesectionto provide that the questionof whethercorporationsare
relatedto eachother for the purposeof this section is determinedin the sameway as the
questionwould be determinedunderthe CorporationsLaw. Howeverthe clausefurther
providesthat the 50% ownershipor control test in theCorporationsLaw will be replaced
by a 25%testin line with the InsuranceAct 1973.

CLAUSE32 Insertionof new sections

This clauseinsertsthe following newsections:

Proposedsec/ion41A - Decision-makingprinciples

This clauseallows the Commissionerto formulatedecisionmaking principlesto assistin
the administrationof section 21 and31D (registrations),section 25 and31H (suspension
andcancellationof registrations),and34A (intermediariesproviding information).

Decision-makinginstrumentscanbe disallowedby ParliamentundertheActs
Interprelation Aci 1901.



17

Proposedsection 4113 - Insuranceintermediariestakento be associatedbecauseof prior
conduct of personnel

This section setsout criteria to be usedwhen decidingwhether an insuranceintermediary
shouldbe regardedas being associatedwith a failed intermediary. The new sectionis
relevant for the purposesof section 21 and31D (registrationof brokersandof foreign
insuranceagents). Undersections21 and 31D the Commissionermay refuseto register
suchpersonson the groundsthat their associationwith a failed interrmediaryis a failure to
dischargetheordinaryobligationsof an insuranceintermediary.

CLAUSE33 Insertionof new section

Proposedsection46A - Time for Bringing Proceedings

This clauseextendsthe periodduring which prosecutionsfor an offenceagainstthe Act
may commenceto 3 yearsafterthe commissionof the offenceor, with the consentin
writIng of the Attorney-General,at any later time. This clausebrings section46 in line
with the correspondingprovision in section 129 of the InsuranceAct 1973.

CLAUSE34 Furtheramendmentsof the Principal Act

This clauseinsertsa numberof penalty provisionsasset out in the attachedSchedule.

The currentpenaltyprovisionsin thePrincipal Act wereset whenthe Act was introduced
into the Parliamentin 1984. The penaltyprovisionshavebeenbrought into line with
contemporarystandards. Wherenecessarythe penaltiesare also beingadjustedto better
reflect the severityof the offence

CLAUSE 35 Application of amendments- section21 of the Principal Act

Section 21 (registrationof brokers)requiresthe applicantto furnish the Commissioner

with satisfactory auditedaccounts.

This clauseprovidesthat the relevantamendmentto section 21 appliesonly in relation to
accountingperiodsstarting on or after the day on which theapplicableamendmentsunder
this Act commence(ref Clause16).

CLAUSE 36 Transitional- Applications for registrationandrenewalof registntion

This clauseprovidesthat wherean applicationfor registrationor an application for
renewalwas madebeforethe dateon which the applicableamendmentsunderthis Act
commence(ref Clause16) andthe Commissionerhadnot yet registeredor renewedor
refusedregistration,thePrincipal Act as in force immediately beforethatdate continuesto
apply in relation to theapplication.
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CLAUSE37 Transitional

Sections19 and31B require contractsof professionalindemnity to bein place.
Regulationsprescribingliabilities for the purposeof thesesectionscontinuein force
despitethe repealand re-enactmentof thoseprovisions.

CLAUSE38 Transitional- trustmoney

Section37 of the Principal Act providesthat certainmoneyspaid to insuranceagentsare
subjectto trustin favour of the insurer.

Clause38 providesthat if moneyreferredto in section37 of the Principal Act was paid to
an agentbeforethe amendmentunderclause29, and the agenthadnot yet paid the money
to theinsurer, section 37 as in force beforethearnendrrientcontinuesto apply in respect
of that money.

CLAUSE39 Application

Sections37(2A) and(2B) of the Principal Act (amendedby clause29) apply to premiums
(or instalmentsof premiums)paid to insuranceagents

Clause39 distinguishesbetweensuchpremiumspaid and relating to cover beforethe date
of amendmentandthose paid andrelating to coverafter the dateof amendment. The
clausemakessection 37 (as in force previously) continueto apply in regardto the former
while thenew sections37(2A) and(28) will apply in regardto the later.
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PART 4- AMENDMENT OF THE INSURANCE LAWS AMENDMENT
ACT 1991

CLAUSE40 Principal Act

ForPart 4, the term Principal Act refersto theInsuranceLaws AmendmentAct 1991.

CLAUSE41 Phasingin of capital andsolvency requirements

Section 47 of the Principal Act containsphasingin provisionsfor newcapital and
solvencyrequirementsfor registeredlife offices,

This clauseamendssection47 to clarify that the phasingin of the newcapital and
solvencyrequirementsfor registeredlife offices appliesonly to life offices already
registeredat the dateof the original amendment.








