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GENERAL OUTLINE AND MAIN PURPOSE OF THE EILL

This bill amendsthree Acts: the Insurance Act 1973,the Insurance (Agents and Brokers)
Act 1984 and the Insurance Laws Amendment Act 1991.

The amendmentsto the InsuranceAct 1973 will

removeanomaliesinvolving the valuationof sharesin relatedinsurancecompanies
and investmentsin relatedunit trusts,

provide for morecommercialandadministrativeflexibility in directionsmadeby
the Commissionerrelating to certainassetsof insurers~and

updateprovisionsof the Act dealingwith an insurersprincipal banker

The amendmentsto the Insurance(Agentsand Brokers)Act 1984 will:

give effectto measuresthat increasethe effectivenessof the Act in protectingthe
insuringpublic. In particular, theamendmentswill enablethe insuranceand
SuperannuationCommissionto more effectively dischargeits responsibility to
providegreaterprotectionto purchasersof insurancethrough intermediaries;

strengthenthe coverprovided by professionalindemnity insurancecontractsheld
by registeredintermediaries. Suchcontractswill notbe cancellablebeforethe
Commissioneris notified in writing and insurerswill not be permittedto avoid
their liabilities undersuchcontractson groundsof non-disclosureor
misrepresentation;

clarify the joint and severalliability insurershavefor multi-agentswith whom they
haveagencyagreements;

give theCommissionerthe powerto refuse,suspendor cancel the registrationof a
registeredinsuranceintermediaryundercircumstancessuchas bankruptcy,failure
to dischargecertainobligations,previousassociationwith a failed intermediary,or
failure to provideacceptableaccounts,

enabletheCommissionerto determinethe type and form of auditedaccountsto be
furnishedby registeredintermediaries

requiremulti-agentsto declareto all insurerswith whom they haveagency
agreementsthe existenceof any agencyagreementsthey havewith other insurers,

increasethe powerof theCommissionerto obtaininformation,require the
productionof documentsand inspectthe premisesof registeredintermediaries,with
their consent. Whereconsentis withheld, the mattercanbe referredto a
Magistrateand applicationmay be madefor a warrant. Secrecyprovisionsapply,
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stipulatea 37 day creditterm limit for insuranceagents. Exemptionswill be
availablefor certainunderwritingagents;

changethe basisof the requirementfor a brokerassociatedwith an insurerto
notify insuredsof the association. The existingtestof 50% ownershipor control
wilt becomeoneof 25% ownershipor control;

extendfrom 1 to 3 yearsthe timeallowedto the Commissionerto prosecute
offencesundertheAct;

updatethepenalty provisionsin the Act and introducemoremeaningfulpenalties
for seriousoffencessuchasfailure to properlydealwith insurancemoneys;and

makea numberof technicalchangesnecessaryfor the efficient operationof the
Act.

The amendmentsto the InsuranceLaws AmendmentAct 1991 will:

make it clear that the phasing-inof capitaland solvencyrequirementsfor registered
life offices appliesonly to life offices alreadyregisteredat the dateof the originaL
amendment.

FINANCIAL IMPACT STATEMENT

The proposedamendmentsenhanceexisting industrysupervisoryarrangementsand are not
expectedto haveany budgetaryimpact.

The provisions relatingto thestrengtheningof cover providedby professionalindemnity
contractswill leadto an increasein the costof this cover for brokersand foreign
insuranceagents. Howeverthis will beoffsetby thebenefitsof increasedprotectionin
favourof the insuringpublic.
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EXPLANATORY NOTES ON INSURANCE LAWS
AMENDMENT BILL 1994

PART I - PRELIMINARY

CLAUSE I ShortTitle

Thisclauseprovidesthe modeof citation of the Bill.

CLAUSE 2 Commencement

Thisclauseprovidesthat clauses1, 2, 3, 10 and 40 are effectivefrom the day on which

the Bill receivesRoyal Assent.
Clause41, which clarifies the phasing in of capital and solvencyamendmentsmadeto the
Life InsuranceAct by the InsuranceLaws AmendmentAct 1991, is retrospectiveto
6 January 1992.

Thebalanceof the amendmentsare effective on the day fixed by proclamationor six
monthsafter Royal Assent,whicheveris earlier.
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PART 2- AMENDMENTS OF THE INSURANCE ACT 1973

CLAUSE3 Principal Act

For Part 2, the term ‘Principal Act’ refersto the InsuranceAct 1973.

CLAUSE 4 Valuation of assets

Section 33(tiA) of the Principal Act is concernedwith the valuationof sharesin a body
corporatethat is relatedto an insurerauthorisedundertheAct. Sections24 and 29
providefor solvencyrequirementsof insurersauthorisedunderthe Act

The clauseamendssection33(6A) to ensurethat the methodof valuing the sharesin a
relatedbody corporateis consistentwith the methodsusedin calculatingthe solvencyof
the authorisedinsurerholdingsuch shares.

CLAUSE 5 Inquiry by Commissioneranddirectionsrelating to certain assetsof
anthorisedinsurers

Section51 of the Principal Act enablesthe Commissionerto issuedirectionsrestricting
insurerswhosesolvency maybe in doubt from disposingof certainassets.

The clauseamendssection 51 to allow for mere flexibility and enhanceits practicability
The Commissioneris enabledto give a notice in respectof a classof assetssubjectto
termsand conditionsas may be specified.

CLAUSE 6 Principal banker

Section 119 of thePrincipal Act providesthat an authorisedgeneralinsurershall haveas
its principal bankera bank within the meaningof the BankingAct 1959 or a hank
constitutedby a law of a State. Subsection119(3) providesthat wherea bank is not
authorisedto deal in foreign exchange,it cannot be the principal bankerof an authorised
general insurerfor the purposesof thc Act.

While not all banksareauthorisedto deal in foreign exchange,it is not considered
necessarythat a bankbe soauthorisedin order that it be the principal bankerof an
authorisedgeneral insurer. Accordingly this clausedeletessubsection119(3)of the
Principal Act

I
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CLAUSE 7 Application of amendments- section 33 of the Principal Act

Section 33(6A)of thePrincipal Act setsout rulesfor the valuationof an authorised
general insurersassetsfor the purposesof determiningcompliancewith the statutory
minimum solvencyrequirements.

This clauscis transitional in so far as it providesthatthe amendmentsto section33 (ref
clause4) apply to a valuationof the relevantassetsduring the third interim financial year
that commencesafter6 January1992 and in all subsequentyears.

CLAUSE S Application of amendments- section 51 of the Principal Act

Section 51 of the Principal Act providesthat the Commissionermay issuedirectionsto an
insurernot to dealwith certainassetsundercircumstanceswhereit appearsthat the insurer
is likely to becomeunableto meetits liabilities.
This clauseprovidesthat directionsgiven by the Commissionerundersection5! prior to

its amendment(refclause5) are notaffectedby theamendments

CLAUSE 9 Transitional- phasingin of assetvaluationrequirements

This clauseprovidesfor the phasingin of the amendmentsin clause4 abovein a manner
consistentwith thetransitionalarrangementsapplying to the changesto capitaland
solvencyrequirementsmadein the InsuranceLaws AmendmentAct 1991.
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PART 3- AMENDMENTS OF THE INSURANCE
(AGENTS AND BROKERS) ACT 1984

CLAUSE 10 Principal Act

For Part3, the term ‘Principal Act’ refersto the Insurance(AgentsandBrokers)Act 1984.

CLAUSE ii Definitions

Section9 of the Principal Act defines, amongstothers,the term ‘binder’.

Thisclausereplacesthe expression‘provisional’ in that definitionwith the term ‘interim’ to
ensureconsistencywith the InsuranceContractsAct 1984.

The clausefurther introducesdefinitionsof a numberof terms into section9 to assistwith
the interpretationof the legislation. Theseare: ‘agencyagreement’,‘agent’, ‘approved
form’, ‘authorisedofficer’ and ‘class of insurancebusiness’.

CLAUSE £2 Insertion of new sections

This clauseinsertsthe following new sections.

Proposedsection98 - Meaning of acceptablecontracts of professionalindemnity
insurance

Sections19 and 31B of the Principal Act provide that registeredinsurancebrokersand
foreign insuranceagentsarerequiredto havein placeprofessionalindemnity insurance
contractsacceptedby the Commissioner.

Proposedsection9B strengthensthe requirementsconcerningprofessionalindemnity cover
by providing that professionalindemnitycontractsmust contain certainclauses. These
include a localjurisdiction clause; a no avoidanceof claims clauseparticularly wherethe
InsuranceContractsAct 1984 might otherwiseallow avoidanceon the groundsof
misrepresentationor non-disclosure,a mandatoryrun-off cover clause,and clauseslimiting
the ability of an insurerto cancelthe contractwithoutprior notification to the
Commissioner.

Proposedsection9C - Approved form

Thisclauseprovidesthat an ‘approvedform’ is a form approvedby the Commissioner.The
term is usedthroughoutthe amendedAct. The instrumentunderwhich such forms are
approvedcanbe disallowedby Parliamentunderthe ActsInterpretationAct 1901.
instrument
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CLAUSE 13 insuranceintermediaries other than brokers to operate under written
agreements

Section 10 of the PrincipalAct requiresthat insuranceagentsoperateunderwritten agency
agreements.

ProposedsubsectionlO(2A) providesthat such agencyagreementsmust statewhetheror

not the insurerhasgrantedthe agentauthority to appointsub-agents.

CLAUSE 14 Liability for conductof agentsandemployees

Section 11 of the Principal Act dealswith the liability of insurersfor their agentsand
employees.

This clauseamendssection 11 of thePrincipal Act to makeclear that insurersarejointly
and severallyresponsiblefor the conductof ‘multi-agents’ (that is personswho are agents
of morethan one insurer).

The clausesetsout rules for determiningthe particular insurerswho will beresponsibleor
jointly and severallyresponsiblefor the conductof multi-agents. The clausedistinguishes
betweenvariouscombinationsof authoritiesgrantedto multi-agentsand whetheror not the
multi-agenthasactedwithin or beyondthe scopeof the authoritygrantedby one,or
several,or all of the insurers

The clausealsomakesclear that actionsof sub-agentsare actionsof agentsfor purposes
of the section.

CLAUSE 15 Broken not to carry on businessunlessregistered

This clauseamendssection 19(1)(b) in order to maintain its consistencywith the proposed
section9B (ref clause12).

CLAUSE 16 Applications for registration

Section20 of thePrincipal Act is concernedwith applicationsfor registrationby life
insuranceor generalinsurancebrokers.

This clauseexpandsthe sectionto makeit clear that section20 is applicableboth in

respectof a new applicationfor registrationand a renewalapplicationfor registration. It
alsoprovides for the applicationform to bean approvedform for purposesof proposed
section9C.
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CLAUSE 17 Registration of brokers 4
Section21 of the Principal Act is concernedwith the registrationof brokers.

This clauseamendsthe sectionto distinguishbetweenregistrationof new brokers and
renewalof registrationof existingbrokers. In particular,it providesthat renewal
registrationsrequire the productionof satisfactoryauditedaccountsfor the balancedate
during the period of registration. It providesthe Commissionerwith discretionnot to
register,or renewregistrationin a situationinvolving bankruptcy,insolvencyor failure to
dischargecertainobligations.

The clauseintroducesa penaltywhereauditedaccountsare notsubmittedwithin 4 months
of the end of the brokersfinancial year (unlessan extensionof timefor lodgementhas
beengrantedby the Commissioner).

Further,the sectionhasbeenexpandedto clarify the meaningof theterm ‘satisfactory
audited accounts’and to give the Commissionerthe discretionto acceptotherwise
unsatisfactoryaccountswherehe is satisfiedthat theydo not reflect dishonesty,
recklessnessor financial mismanagement.

CLAUSE 18 Suspensionor cancellationof registration

Section25 of the Principal Act enablesthe Commissionerto suspendor cancelthe

registrationof the registeredintermediaryconvictedof certainoffences.

Thisclauseamendssection25 to enablethe Commissionerto suspendor cancelthe
registrationof a broker if the broker becomesbankruptor insolvent,or fails to discharge
the ordinaryobligationsof an insuranceintermediary. Such suspensionor cancellation
may alsolake placewherea broker previously registeredhavingsubmittedacceptable
audited accountssubsequentlyfurnishesthe Commissionerwith unsatisfactoryaccounts.

CLAUSE 19 Annual return

Section 25A of thePrincipal Act is concernedwith the annualreturnsubmittedby

registeredinsuranceintermediaries.
This clausestrengthenssection25A and requiresthe annualreturn to be in an approved
form I

I
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CLAUSE 20 Insertion of new section

Proposedsection25C - Accounting records to be kept by registeredbrokers

This clauseintroducesa requirementfor registeredbrokersto maintain properrecords.
Such recordsmust reflect the businesstransactionsof the broker and its financial position.
The recordsmust bekept so that the broker’saccountscanbe properly preparedand
audited.

In additionthe clauseintroducesa penalty for contraventionof the proposednew section.

CLAUSE 21 Insurancebrokingaccounts

Section26 of the Principal Act requiresa registeredinsurancebroker to maintain a
separatebank accountto be usedfor the depositand withdrawalof all moneysreceivedon
behalfof an insureror intendinginsured in connectionwith contractsof insurance.

This clauseclarifies the meaningof section 26 while broadeningits scopeto makeit clear
that all moneys connectedwith contractsof insuranceare affectedby the section. It also
makesclearthat section26 appliesto agentsof brokersas if the agentwas the broker.

CLAUSE 22 Debtsof brokenin relation to premiumsetc

Section27 of the Principal Act setsout the dutiesof brokersin relation to premiums.

The clauseprovidesthat the insuredmust beinformed in writing and the premiumbe
refunded,within 7 days aftertheend of a 30 day waiting period,wherea risk proposalis
declined.

The clausealso brings within its ambit thoserisk proposalswhich are partially declined.

CLAUSE 23 Foreign insurance agentsnot to carry on businessunless registered

Section318 setsout the requirementthat foreign insuranceagentsberegisteredand hold
professionalindemnity insurance.

This clauseamendssection 318 asa consequenceof section98 (meaningof acceptable
contractsof professionalindemnity insurance)which is introducedin clause12 above.
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CLAUSE 24 Registrationof foreign insuranceagents 4
Section 3 ID of the Principal Act sets out the requirementsfor the registrationof foreign
insurance agents.

This clause extends the ability of the Commissioner to refusc to rcgister an applicant in
cases of bankruptcy or insolvency or failure to discharge the ordinary obligations of an 4
insurance intermediary.

CLAUSE25 Suspension or cancellation of registration

Section 31H of the Principal Act sets out requirements for the suspension of cancellation
of registration of foreign insurance agents.

This clause extends the ability of the Commissioner to suspend or cancel the registration
of a foreign insurance agent in cases of bankruptcy, insolvency or failure to discharge the
ordinary obligations of an insurance intermediary.

CLAUSE26 Annual return

Section 31 J of the Principal Act is concerned with the Annual Return required to be

submitted by foreign insurance agents.

This clause strengthens section 311 by requiring the return to be in an approved form and
requires that audited accounts be submitted within 4 months of the end of the
intermediary’s financial year unless an extension of time for lodgment has been granted by
the Commissioner

CLAUSE27 Insertion of new sections

Proposedsection334 - Insurance intermediaries to notify insurers of multiple agency
arrangements

This clause requires multi-agents (agents of more than one insurer) to notify insurers of all
agency agreements in place. Multi-agents are also required to notify insurers of proposed
additions to or cancellations of such agreements. Further, the clauserequiresthat the
multi-agent must not enter or cancel such agreements until all the multi-agent’s (other)
principalshavebeengiven written noticeof this tntention. Wherean agencyagreement
expires or is terminated, the multi-agent must, within 7 days, give written notice to each of
its (other) principals

The clauseintroducesa penalty for non-compliance.

I
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) CLAUSE28 Insertion of newsections

The purpose of this clause is to overcome difficulties experienced with investigating
allegedbreachesof the Act. This clauseinsertsthe following new sections:

Proposed Section 34A - Commissionermay direct an insuranceintermediary to
provide information

Where, in the Commissioner’s opinion, there appears to be a failure or likely failure by an
insuranceintermediaryto meet its ordinary obligations the Commissioner is enabled to
seek information and to carry out inspections of the intermediary’s records.

The Commissioner nay direct the intermediary to furnish him with information orally, on
oath or in writing concerning its affairs. The Commissioner may require theproductionof
books, accounts and records kept by the intermediary and, with the consent of the occupier
of the premises, to enter the premises for the purposes of his investigation. The
Commissioner is permitted to retainpossessionof the documentsobtainedin thecourseof
the investigation.

Penalties are imposed where an intermediary, without reasonable excuse, fails to comply
with the requirements under the section or where false or misleading information is given
intentionally or recklessly.

Proposed section 3411 - Production of documents

TheCommissionermay, by written notice,requirean insuranceintermediaryto produce
any information or documents kept by the intermediary for the purposeof carrying on its
insurance business. Such documentationmay beused by the Commissionerfor the
purpose of an inspection, audit or examination.

Penaltiesare imposed where intermediaries, without reasonableexcusefail to comply with
the requirementsof thesection.

Proposed section 34C - Identity Cards

Underthis section,theCommissionermay issuean authorisedofficer an identity card

(incorporatinga recentphotograph)to be usedfor inspections.

Penaltiesare imposedwherean authorisedofficer fails to returnhis or her identitycard.

Proposed section 34D - Offencepowers- entry and searchof premises with occupier’s

consent
This sectionsets out the requirements under which the entry and searchof premisesmay
take place. These include theconsentof the occupier,and the existenceof reasonable

) groundsfor suspecting that there is evidence of an offence against the Principal Act.
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Proposed section 34E - Offence-relatedwarrants (
Application can be made to a magistratefor a warrantto searchpremiseswherean
authorisedofficer is satisfied that there are reasonablegroundsfor suspectingthat there is,
on the premises,evidenceof an offence againstThe Principal Act.

Subsection34E(4) sets out the matters that must be specified in the warrant.
Subsection34E(5) empowers the authorised officer to operateequipment already at the
premisesto investigate storedinformation. Subsection34E(6) allows the officer to copy
or documentthe information,wherepossible. Wherethis is notpossiblethe equipment
may be seizedby the officer undersubsection34E(7). Undersubsection34E(8)an
officer mayseizeanythingrelating to theoffenceor anotherindictableoffencein order to
preventconcealment,loss,or destruction,or useof the thing in committing another
offence.

Proposed section 34F - Announcementbeforeentry underwarrant

This sectionprovidesthatbeforethe authorisedofficer enterspremisesundera warrantthe
officer must announcethat he or she is authorisedby warrantto enter. The authorised
officer mustgive any personat the premisesan opportunityto allow him or herto enter
the premisesunlessthereare reasonablegroundsto believethat immediateentryto the
premisesis required to ensurethat the effectiveexecutionof the warrantis not frustrated.

Proposedsection34G - Details of warrant to begiven to occupieretc.

This sectionprovidesthat if a warrant issuedundersection3413 is being executed,a copy
of thewarrantmustbe madeavailableto theoccupierof the premises. Theofficer
responsiblefor the executionmust identify himselfor herself.

To preventforgery or other wrongful misuseof the warrantcopy, subsection340(3)
providesthat thecopy neednot include thesignatureof the issuingmagistrate. This
provision hasbeenincludedto meetthe requirementsof theA.C.T. ChiefMagistrate.

Proposed section 34!! - Continuanceof warrantsin certaincircumstances

Subsection34H(l) allows for limited interruptionin the executionof a warrant. The
authorisedofficer executingthe warrantmay,if the warrantis still in force, completeits
executionafter temporarilyceasingand leavingthe premisesfor not longerthan onehour,
or longer if the occupierconsentsin writing.

Subsection341-1(2)providesthat wherethe executionof a warrant is stoppedby orderof a
court which is laterrevoked,or reversedon appeal, its executionmay becompleted
providedthewarrant is still in force.

4
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~Proposed section 34,1 - Use of expert assistancein executingwarrants

Subsection34J(l) providesthat the authorisedofficer may securethe equipmentby
locking it up or guardingit if he or shebelieves,on reasonablegrounds,that the evidential
materialmay be accessibleby operatingthe equipmentat the premisesbut expert
assistanceis neededto operatethe equipment.Similar provisionsapply wherethe

) evidentialmaterialmay bedestroyedor otherwiseinterferedwith if the equipmentis not
securedin the meantime.

This is necessaryto ensurethat wherethe equipmentis moresophisticatedthan expected
and cannotbeaccessedor moved,then theopportunityto obtain expertassistanceand to
preserveevidenlial materialis not lost.

Subsection34J(2)requiresthe giving of noticeto theoccupierthat equipmentmaybe
securedfor up to 24 hours.

Subsection345(3) allows the equipmentto besecureduntil after expertassistanceis
obtainedto operatethe equipmentbut for no longerthan 24 hours.

Proposedsection34K - Warrantsmay be grantedby telephoneetc.

This sectionenablesthe issueof a warrantby telephone,telex,facsimile, or other
electronicmeansin an urgentcasewheredelaycould frustratethe executionof the
warrant. Urgencycanarisebecauseof circumstancesrequiringimmediateaction or where
the remotenessof the location of the searchinvolvesunacceptabledelay. An application
underthis sectionmust include all the information provided in an ordinaryapplication but,
if necessary,the applicationmay bemadebeforethe information is sworn.

The issuingmagistrateis requiredto inform the applicantof the termsof thewarrantby
the appropriateelectronicmeansand the applicantmust completea form of warrantwhich
setsout the substanceof thoseterms. The applicantmust,not later than the day after
expiry of the warrant,or the day after thewarrantwas executed,whicheveris earlier, give
or transmitto the issuingmagistratethe completedform of warrantand,if the information
had not beensworn,thesworn information.

In any courtproceedingsconcerningtheexerciseof a powerunderthe warrant, if the
warrantsignedby the magistrateis notproduced,the courtis to assume,unlessthe
contrary is proved, that the powerwas not duly authorised.

) This provision is particularly necessaryin remoteareasor wherefor somereasona court
employedjustice of thepeace,authorisedofficer or magistrateis not readily available. It
avoids the needto rely on lay justicesof the peaceas an alternative.
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Proposed section34L - Discovery of evidence

An authorised officer who seizedevidenceduring an investigationcan keep it for 60 days
or until the end of proceedings if the proceedings were instituted within 60 days of the
seizure. This appliesto evidenceseizedin relationto theoffenceor anotherindictable
offence. An authorised officer can request a magistrate to extend this period if it is
deemed necessary.

Proposed section 34k!- Compensationfor damage to electronicequipment

This section provides that if damageis causedto equipmentas a resultof it being
operated as mentioned in previous sectionsand the damage resulted from insufficient care
beingexercisedeither in selectingthe person to operate equipmentor by the person
operating it, compensationis payableto the owner.

Compensationis payableoutof a specialappropriationby the Parliament. In determining
the amountof damagespayableregardis hadto whetherthe occupierhadprovidedany
warningor guidanceto the operationof the equipment. This is to minimise compensation
in caseswhere there hasbeendeliberateprogrammingof softwareto destroyor cause
damageby providing warningor guidance.

Proposedsection34N- Copiesof seizedthings to be provided

Thissectionrequiresan authorisedofficer, on request,to give a copy of evidenceseized
that can be readily copied. This doesnot apply if no original material was seizedunder
paragraph 34D(3)(b) or (c) or 34 E(6)(b) or (c) or if possessionof the thing seizedcould
constitutean offence.

Proposedsection34P - Power to require personsto provide information etc.

This sectionenablestheauthorisedofficer on an inspectionto direct an intermediary to
answer questionsor to preducedocuments.The intermediarymust not intentionallyor
unintentionallymakeor producefalseor misleadingstatementsor documents.

Penaltiesare imposedwherea personrequiredto provide information fails without
reasonableexcuseto comply with certainrequirementsunderthis section.

Proposedsection34Q - Consent

Prior to obtainingpermissionto enter and search thepremisestheauthorisedofficer is
obliged to inform the occupierthat he or shemay refuseto consentto his or herentry.

I
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) Proposedsection34R - Personsto assistauthorised officers
An authorisedofficer canrequestthe occupierto providereasonableassistancewhile

conductinga searchof thepremises.

Penaltiesare imposedwherea personfails to comply with an authorisedofficer’s request.

Proposedsection345- Offencefor making falsestatementsin applicationsfor
warrants

A personmust not make a false or misleading statement when applying for a warrant.

Penaltieswill apply wherea falseor misleadingstatementis knowingly made in a material
particular.

Proposedsection34T - Offencesrelatingto telephonewarrants

This sectionmakesit an offencefor a personto makecertainmisstatementsin a document
that purportsto be a form of warrantundersection34E.

Penaltiesare imposedwheresuch misleadingstatementsare made.

Proposed section 34U - Secrecy

This clauseprovides for the secrecyof informationgainedfrom investigationsin order to
protect information of a commercially sensitive nature from being divulgedto other
parties. Similar provisions are contained in other legislation already administeredby the
ISC regarding life and general insurers and occupationalsuperannuationfunds.

CLAUSE 29 Certainmoneyto be trustmoney

Section37 of thePrincipal Act providesthat moneyspaid to a person(not being a
registeredinsurancebroker) as agentof an insurer,beingmoneyspaid in relationto a
contractof insuranceor proposedcontractof insurance,are subjectto trustin favourof the
insurer.

Clause29 makesclear that premiumspaid to a sub-agentareconsideredto havebeenpaid
directly to the agent.

The clauseamendssection37 to requireall premium moneysreceivedby an agentto be
passedto the insurerwithin 37 daysof receiptof the moneysby theagentunlessthe agent
is exemptundersection37A.
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CLAUSE 30 Insertionof newsection 4
Section37 of the Principal Act providesthat certainmoneyspaid to insuranceagentsare
subject to trust in favour of the insurer

This clause inserts the following new section:

Proposedsection37A - Commissioner may grant exemptionsfrom certain
requirements under section37

The proposed section 37A enablesthe Commissionerto grant(or revoke)an exemption
from compliancewith the credit term provisionsintroducedby Clause29 Exemptionmay
be grantedwherethe Commissioneris satisfiedthat the intermediaryis acting undera
binder andthe natureof the businessof the intermediaryis such that it is not
commerciallypracticableto comply with the creditprovisionsof section37 and the insurer
consents to the exemption.

CLAUSE31 Broker to notify insuredof associationwith insurer

Section 38 of the Principal Act requires brokers to notify insureds of the existence and
nature of the broker’s association with the insurer. The section sets out criteria to be used
in deciding whether or not a broker has an association with an insurer.

The clause amends the section to provide that the question of whether corporationsare
related to each other for the purpose of this section is determined in the same way as the
questionwould be determinedunderthe CorporationsLaw. Howeverthe clausefurther
providesthat the 50%ownershipor control testin the CorporationsLaw will be replaced
by a 25% testin line with the InsuranceAct 1973.

CLAUSE 32 Insertion of new sections

This clause inserts the following new sections

Proposedsection41A - Decision-making principles

This clauseallows the Commissionerto formulatedecisionmaking principles to assistin
the administrationof section2] and 31 D (registrations),section25 and 3! H (suspension
and cancellationof registrations),and 34A (intermediariesproviding information)

Decision-makinginstrumentscanbe disallowedby Parliamentunderthe Acts
interpretationAct1901.

4



) Proposedsection41B - Insurance intermediaries taken to be associatedbecauseof
prior conduct of personnel

This sectionsetsoutcriteria to be usedwhendecidingwhetheran insuranceintermediary
shouldbe regardedas being associatedwith a failed intermediary. The new sectionis
relevantfor the purposesof section21 and 3 lD (registrationof brokersand of foreign

) insuranceagents). Undersections21 and 31D thc Commissioner may refuse to register
such persons on the grounds that their associationwith a failed intermediaryis a failure to
dischargethe ordinaryobligationsof an insuranceintermediary.

CLAUSE 33 Insertion of new section

Proposedsection46A - Time for Bringing Proceedings

This clauseextendsthe periodduring which prosecutionsfor anoffenceagainstthe Act
maycommenceto 3 yearsafter the commissionof the offenceor, with the consentin
writing of the Attorney-General,at any later time. This clausebrings section46 in line
with the correspondingprovision in section 129 of the InsuranceAct 1973.

CLAUSE 34 Further amendmentsof the Principal Act

This clause inserts a number of penalty provisions as set out in the attached Schedule.

The current penalty provisions in the Principal Act were set when the Act was introduced
into the Parliament in 1984. The penalty provisions have been brought into line with
contemporary standards. Where necessary the penalties are also being adjusted to better
reflect the severity of the offence.

CLAUSE 35 Application of amendments- section 21 of the Principal Act

Section21 (registrationof brokers)requiresthe applicantto fumish the Commissioner
with satisfactoryauditedaccounts.

This clauseprovidesthat the relevantamendmentto section21 appliesonly in relation to
accountingperiodsstartingon or after the day on which the applicable amendments under
this Act commence(ref Clause16).

CLAUSE 36 Transitional- Applications for registration and renewal of registration

This clause provides that where an application for registration or an application for
renewal was made before the date on which the applicable amendments under this Act
commence(ref Clause16) and the Commissionerhadnot yet registeredor renewedor
refusedregistration,the Principal Act as in forceimmediatelybeforethat datecontinuesto
apply in relation to the application.
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CLAUSE 37 Traasitional

Sections19 and 3 lB requirecontractsof professionalindemnityto be in place.
Regulationsprescribingliabilities for the purposeof thesesectionscontinuein force
despitethe repealand re-enactment of thoseprovisions.

CLAUSE 38 Transitional - trust money

Section37 of the Principal Act providesthat certain moneyspaid to insuranceagentsare

subjectto trust in favourof the insurer.

Clause38 providesthat if moneyreferredto in section37 of the Principal Act was paid to
an agentbeforethe amendmentunderclause29, and the agenthad not yet paid the money
to the insurer, section37 as in force beforethe amendmentcontinues to apply in respect
of that money.

CLAUSE 39 Application

Sections37(2A) and (2B) of the Principal Act (amendedby clause29) apply to premiums
(or instalments of premiums) paid to insurance agents.

Clause 39 distinguishes between such premiums paid and relating to cover beforethe date
of amendmentand thosepaid and relating to cover after the dateof amendment. The
clausemakessection37 (as in force previously)continueto apply in regardto the former
while the new sections37(2A) and(2B) will apply in regardto the later.

I
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PART 4- AMENDMENT OF THE INSURANCE LAWS AMENDMENT
ACT 1991

CLAUSE 40 Priacipal Act

For Part 4, the term Principal Act refers to the lnsuranceLaws AmendmentAct 1991.

CLAUSE 41 Phasingin of capital and solvency requiremeats

Section 47 of the Principal Act contains phasing in provisions for new capital and
solvencyrequirementsfor registeredlife offices.

Thisclauseamendssection47 to clarify that thephasing in of the new capital and
solvencyrequirementsfor registeredlife offices appliesonly to life offices already
registeredat the date of theoriginal amendment.








