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INSURANCE LAWS AMENDMENT BILL (No.2) 1994

GENERAL OUTLINE AND MAIN PURPOSE OF THE BILL

This Bill will give effect to measuresto substantially increasethe effectivenessof the
Insurance Contracts Act 1984generally, and in particuLar, to increasethe level of
protection available to purchasers of consumercredit insurance products

The Trade Practices Commission Report on Consumer Credit Insurance, and the findings
of a Government Working Party formed to determine a Government responseto the
Report, revealedsignificant problemsin the consumercredit insurancemarket. Among
other things,they foundthat purchasersof consumercredit and other insuranceproducts
may not be aware of the costsand benefitsof policies theyare sold

The Reportof the Government Working Party also noted that the InsuranceContractsAct,
which seeksto establisha fair balancebetweenthe interestsof insurersand insureds,was
self administering,with no scopefor Governmentintervention. It concludedthat the
effectivenessof the InsuranceContractsAct would be improvedby its moreactive
administrationand enforcement.

To addresstheseissues,this Bill amendsthe Insurance Contracts Act to:

makethe Insuranceand SuperannuationCommissionerresponsiblefor the general
administrationof the InsuranceContractsAct, and provide for representativeaction
on behalfof insuredsby the Conimissionerwherethis is in the public interest;

• requirepre-sale,point-of-sale and post-salenoticesto begiven by insurersto
purchasersof consumercredit insuranceproducts. The Bill also providesthat
similarnoticesmaybe prescribedfor other types of insurance. Thesenoticeswill
improve the capacityof purchasersof insuranceproductsto makeinformed
decisionsabout insurance,particularly whereit is sold as a part of a complex
packageinvolving other financial transactions;

• providea 14 day cooling-offperiod for purchasersof consumercredit insurance
products;and

amendSection 15 of the InsuranceContractsAct (and also repealSubsection
87(W) of the TradePracticesAct) to clarify the right of accessof insuredsto the
protectionof the TradePracticesAct in relation to unconscionableconduct.

The Bill also amendsthe GeneralInsuranceSupervisoryLevy Act 1989and the Life
InsuranceSupervisoryLevy Act 1989to raisethe statutoryupperlimit of levy which may
be collectedfrom $1 5,000 to $17,000for generalinsurersand from $28,000to $70,000for
life insurers.

The increasein the maximumlevy which maybe chargedallows for recoveryfrom the
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industriesof the cost of administrationof the InsuranceContractsAct. In the caseof the
life insurancelevy, the amendmentalso providesfor the increasedcostsof supervisionthat
will arisefrom amendmentsto the Life InsuranceAct which were announcedby the
Governmentin July 1993 and which are expectedto be introducedinto the Parliament
later this year.

FiNANCiAL IMPACF STATEMENT

The measuresfor addedprotection for purchasersof insuranceproductsgenerally,and CCI
products in particular)will result in additional supervisorycostsbeing incurred by the ISC.

Resourceswill be necessaryto enablethe ISC to monitor the CCI classof businessand
the Act; to ensurethat appropriatepublicity and educationalmeasuresareprovided
regardingthe operationof the Act; and to enableaction to be takento enforcethe Act
wherethis is in the public interest. The ISC estimatesthat the additional resourcesneeded
to give effect to this packageof measureswill be $130,000in 1993/94(to be absorbed
into the current ISC vote)and $336,000eachfollowing year.

Theseadditional costswill be recoveredthrough increasesin the GeneralInsurance
SupervisoryLevy and the Life lnsuranceSupervisoryLevy.
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EXPLANATORY NOTES ON INSURANCE LAWS AMENDMENT BIlL
(No.2) 1994

CLAUSE I SHORTTITLE

I. This clauseprovidesthe modeof citation of the Bill.

CLAUSE 2 COMMENCEMENT

2. Subclause(1) providesfor Clauses1, 2 and3 of theBill and items 1, 2, 4, 5, 7,
17, 18 and 19 of the Scheduleto commenceon Royal Assent. Item I relatesto the
GeneralInsuranceSupervisoryLevy Act 1989. Items 2, 4, 5, 7 and 17 relate to the
generaladministrationof the InsuranceContractsAct 1984. Clause18 relatesto the Life
InsuranceSupervisoryLevy Act 1989 and clause19 to the TradePracticesAct 1974.

3. Subclauses(2) and (3) provide for the amendmentscontainedin the remaining

items to commenceon proclamationor 6 monthsafter Royal Assent.

CLAUSE3 AMENDMENT OF OTHER ACTS

4. Self explanatory.

THE SCHEDULE - AMENDMENTS OF ACTS

GENERAL P4SURANCESUPERVISORYLEVY ACT 1989

ITEM 1 Section6

5 This item amendsthe“statutory upper limit” of the general insurancesupervisorylevy.
The limit is being increasedto enablethe costof administeringthe InsuranceContracts
Act to be recoveredfrom the industry.
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INSURANCE CONTRACTSACT 1984

PART I PRELLMINARY

ITEM 2 SUBSECTION11(1)

6 This item providesfor the insertion within subsection11(1) of a definitionof
“Commissioner”,being the Insuranceand SuperannuationCommissioneror a personacting
for the time beingas the Insuranceand SuperannuationCommissioner,as appointedunder
the Insuranceand SuperannuationCommissionerAct 1987.

ITEM 3 SUBSECTION11(I)

7 This item providesfor the insertion within subsection11(1)of a definition of
“consumercredit insurance”.

PART LA ADMIN1STRATION

I’I’EM 4

8. This Part setsout the administrationof the InsuranceContractsAct 1984 (“the
Act”), as proposedsections11A through liii.

9. Proposedsection 11 A provides for the Insuranceand SuperannuationCommissioner
to haveresponsibilityfor the generaladministrationof the Act, subjectto any directionsof
the Treasurer.

10. Proposedsection 118 setsout the powersof the Commissioneras to the
administrationof the Act.

11. Proposedsection 1 IC setsout the powerof the Commissionerto review, for the
purposesof administrationof the InsuranceContractsAct 1984, insurancedocuments
providedby an insurer:

Proposedsubsection(I) providesthat, upon receiptof a notice in writing from the
Commissioner,an insureris required to providecopiesof documentsto the
Commissionerthat are specifiedin the notice or that relate to insurancecover of a
kind specifiedin the notice,within 30 daysof receiptof the notice,or such longer
period as is specifiedin the notice.

Proposedsubsection(2) requiresan insurer,subjectto reasonableexcuse,to
comply with therequirementsof a noticeunderproposedsubsection(1), otherwise
a penalty is incurred
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Proposed subsection(3) prescribes the conditions on which an insurer would be
required to give to the Commissioner any document dealing with the insurance
coverprovidedto a particularpersonor to a third party claimant.

Proposedsubsection(4) providesfor an insurerto reasonablyrefuse or fail to
comply with the requirementsof a noticeunderproposedsubsection(1) if to do so
would tend to incriminatethe insurer.

12. Proposedsection lID setsout the powerof the Commissionerto review, for the
purposesof administrationof the InsuranceContractsAct 1984, administrative
arrangements,etc. of an insurer:

Proposedsubsection(1) providesthat,upon receiptof a notice in writing from the
Commissioner,an insureris requiredto provideparticulars,statisticsor reference
material specifiedin the notice,within 30 daysof receiptof the notice,or such
longerperiod as is specifiedin thenotice.

Proposedsubsection(2) providesa statutorypenaltywherean insurerintentionally
or recklesslyprovidesinformation which is falseor misleadingin responseto the
notice undersubsection(1).

Proposedsubsection(3) requiresan insurer,subjectto reasonableexcuse,to
comply with the requirementsof a notice undersubsection(1), otherwisea penalty
is incurred.

Proposedsubsection(4) providesfor an insurerto withhold from the
Commissioner,any documentor information that revealsthe identity of a particular
insuredor third party claimant,or from which the identity of a particular insuredor
third partyclaimantcanbe deduced.

Proposedsubsection(5) providesfor an insurerto reasonablyrefuseor fail to
comply with the requirementsof a notice underproposedsubsection(I) if to do so
would tend to incriminatethe insurer

Proposedsubsection(6) definesthe expressionthird party claimant.

13. Proposedsection 11 B providesthat theexaminationof documentsby the
Commissionerdoesnot imply compliancewith the Act by an insurer.

14. Proposedsection 1 lF providesfor the protectionof information by the
Commissionerfor purposesof the Act. It setsout the dutiesof non-disclosurecreatedfor
the purposesof section70 of the CrimesAct 1914:

Proposedsubsection(I) setsout the object of the section,namelyto createduties
of non-disclosure.

Proposedsubsection(2) setsout the circumstanceswherethe Commissioneror his
staff, actingunderor for the purposesof the Act, must not communicateto any
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personinformation acquiredon the affairsof any other person.

Proposedsubsection(3) prescribeswhenproposedsubsection(2) is not to apply,
that is whena personcommunicatesinformation in the performanceof a duty in
connectionwith the Act.

Proposedsubsection(4) qualifies proposedsubsection(2) suchas not to preventthe
Commissioneror his authorisedstafffrom communicatinginformation or producing
documentsto the Minister, a court,or a personwhenit is in the public interestin
the opinionof the Minister.

Proposedsubsection(5) providesthat pastand presentCommissionersand their
staffare not requiredto provideinformation or documentationgainedunderthe Act
to a court, exceptwhen it is necessaryto do so for the purposesof the Act.

Proposedsubsection(6) providesfor communicationof information to other
Dcpartmentsfor purposesof provisionof advice to Ministers.

Proposedsubsection(7) providesfor the protectionof informationobtainedby a
personas perproposedsubsection(6).

Proposedsubsection(8) is self-explanatory.

15. Proposedsection 11 G setsout the conditionsunderwhich the Commissionermay

delegateto a person,any of the Commissioner’spowersunderthe Act or its regulations
16. Proposedsection I 1 H providesthat the Commissioneris to give an annual report
on the working of the Act to the Treasurerfor presentationto Parliament,within 3 months
after the end of the financial year.

PART H THE DUTY OFTHE UTMOST GOOD FAITH

ITEM 5 SECTION IS

17. Theamendmentsto section 15 (andsubsection87(1E) of theTradePracticesAct)
reflectthe recommendationsin the GovernmentWorking Partyreporton consumercredit
insurance, that thescopeof the section and its relationshipwith the TradePracticesAct
be clarified. This item amendssection IS of the Act to make it clear that otherlaws
which might otherwiseprovide for judicial reviewof insurancecontracts,and provisions
which relieve consumersfrom certainconsequencesof making a misrepresentation,do not
apply to insurancecontracts.

18. The phrase“in respectof harsh,oppressive,unconscionable,unjust,unfair or
inequitablecontracts”in section 13 could be interpretedas havinga potentiallywider
applicationthanwas originally intended. The effect of the amendmentis to require
examinationof thejudicial reviewprovision in theother law in orderto determinewhether
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the reliefprovidedis directly in respectof harsh,oppressive,unconscionable,unjust,unfair
or inequitablecontracts. Section 15 will only comeinto operationwhen the statute
providing therelief usesone or more of thesewords.

19. For example,section 15 will haveno effect whatsoeveron whetheran action is
broughtundersection 52 or section53 of the TradePracticesAct 1974,as neithersection
usesone of the operativewords of paragraphI 5(2)(a). Section 15 would, however,
excludethe operationof sectionSlAB (which providesfor relief in respectof
unconscionableconduct)to the extentthat the contractitself is the subjectof the relief. In
caseswhereit is pre-contractualconduct(ratherthanthe contract itself) which is the
subjectof the action and therelief, section 15 will haveno effect.

PART V THE CONTRACT

ITEM 6 SUBSECTION40(2)

20. This item providesfor theomission and substitutionof a penaltyamount.

DIVISION 3 REMEDIES

ITEM 7 AFTER SECTION 55

21. This item insertsproposedsection SSA into the Act underPartV Division 3.
Proposedsection 55A setsout the representativeactionsthat, upon application,maybe
undertakenby the Commissioner,wherethe Commissioneris of the opinion that it is in
the public interestto do so:

Proposedsubsection(I) providesfor representativeactionby the Commissioneron
behalfof an insured.

Proposedsubsection(2) providesfor representativeactionby the Commissioneron
behalfof a numberof insureds.

ProposedSubsection(3) requiresthe written consentof the insured,or eachof the
insureds,that may be representedby the Commissionerunderproposedsection 55A
of the Act

PART VU EXPIRATION, RENEWAL AND CANCELLATION

ITEM $ SECTION 64

22. This item addsproposedsubsection64(5) to the Act. This proposedsubsection
clarifies a referencemadein this sectionof the Act to a contractof life insuranceas not to
includea referenceto a consumercreditinsurancecontract.
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ITEM 9 AFTER SECTION64

23. This item inserts in PartVII of the Act, proposedsection64A which notifies a
“cooling-off” period in respectof consumercredit insurance:

Proposedsubsection(I) sets the conditionsfor cancellationof a contractof
consumercredit insurance,that is at anytime within 14 daysafter the insured
receivesa notice (postsaleconfirmationletter), referredto in proposedsubsection
71A (5) in respectof the contract.

Proposedsubsection(2) specifiesthe amountto be repaidto the insuredby the
insurer, if the insuredcancelsthe contract.

Proposedsubsection(3) setsthe time for receiptof the said noticeby the insured,
that is at the timeit would havebeendeliveredin the ordinarycourseof post,
unlessthe insuredcanproveit was not soreceivedthroughno fault of the insured.

PART VIII SUBROGATION

ITEM 10 SUBSECTION65(5)

24. This item providesfor the omissionand substitutionof a penaltyamount.

PARTIX INFORMATION, NOTICES AND REASONS

ITEM II AFTER SECTION71

25. This item inserts proposedsection71A into the Act. Proposedsection71A
stipulatesthenoticesto be providedby an insurerconcerningcertain kinds of insurance:

Proposedsubsection(1) limits theapplicationof proposedsection71 A to consumer
credit insurancecontracts,or otherprescribedcontracts.

Proposedsubsection(2) requiresthe insurerto ensurethat a notice(pre-sale
information brochure)is availableto a personenteringinto a contractof insurance
identified in proposedsubsection(1). The noticeis to be setout in a form and
explainedas prescribedby regulations. A penaltyappliesfor non compliance.

Proposedsubsection(3) requiresthe insurerto give a written notice (pointof sale
notice)as determinedby regulations,to a proposedinsuredimmediatelybeforethe
insured entersinto a contractof insuranceidentified in proposedsubsection(1). A
penaltyappliesfor non compliance.

Proposedsubsection(4) setsout how the insurermay comply with proposed
subsection(3).
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Proposedsubsection(5) requires the insurerafter a contractof insuranceidentified
in proposedsubsection(1) is enteredinto, to providea further written notice by
postto the insured. A penaltyappliesfor non compliance.

Proposedsubsection(6) providesfor compliancewith subsections(2) and (3) when
a contractof insuranceof a kind to which section71A applies is enteredinto
withoutany prior dealingbetweenthe insurerand the insuredand at a placeother
thanthe premisesof the insureror of an agentof the insurer.

ITEM 12 SUBSECTION73(1)

26. This item provides for the omissionandsubstitutionof a penalty.

IThM 13 AFTERSUBSECTION73(2)

27. This item addsproposedsubsection73(3) to the Act to ensurethat, where
compliancewith proposedsection71A satisfiesthe notice requirementsimposedon agents
providing insurancewith thesupplyof othergoodsarid servicesundersection73, thereis
no needfor the agentto separatelycomply with section73.

ITEM 14 SUBSECTION74(1)

28. This item providesfor the omission andinsertion of a penalty.

ITEM 15 SUBSECTION75(1)

29. This itemprovidesfor the omission and insertionof a penalty.

ITEM 16 SUBSECTION75(5)

30. This item providesfor the omission and insertionof a penalty.

PART X MISCELLANEOUS

ITEM 17 AFTER SECTION 76

31. This item provides for the insertion of proposed section 76A into the Act which
imposesliability on directorsand employeesetc:

Proposedsubsection(1) notifies the circumstancesfor a director of a company,or
anemployeeor agentto bein contraventionof the Act and thereforeguilty of an
offenceagainstthe Act, punishableby penaltysubjectto proposedsubsection(2).

Proposedsubsection(2) prescribesthe penaltyprovisionsapplyingto a director of
a companyor an individual who is an employeeor agentof a company,who is
guilty of an offencewherethecompanyis in contraventionof the Act.
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Proposedsubsection(3) prescribesthe penaltyprovisionsapplyingwherea
companyof corporationwould be actingas the agentof the individual and is in
contraventionof the Act.

LIFE INSURANCE SUPERVISORY LEVY ACT 1989

ITEM 18 SECTION 6 (DEFINiTION OF“STATUTORY UPPERLIMIT”)

32. This itemamendsthe “statutory upperlimit” of the life insurancesupervisorylevy.
The limit is being increasedto enablethecost of administeringtheInsuranceContracts
Act to be recoveredfrom the industry. Theamendmentalsoprovides for the increased
costsof supervisionthat will arisefrom amendmentsto the Life InsuranceAct which were
announcedby the Governmentin July 1993 and which are expectedto be introducedinto
the Parliamentlater this year.

TRADE PRACTICES ACT 1974

ITEM 19 SUBSECTION 87(IE)

33. This item providesfor the omissionof subsection87(IE) from the TradePractices
Act. This subsectionprecludesan action undersection87 (which allows a court to make
a varietyof orderswheretheTPA hasbeencontravened)from being takenin relationto
aninsurancecontractwhich is subjectto the InsuranceContractsAct. Theamendment
will allow theCourt to makean order undersection87 in relationto unconscionable
conductconcerninga contractof insurancewherethe order madewould not operateon the
contractitself ie in respectof pre-contractualconduct.

34. Section87(1E) currentlyexcludesany order madeundersection87 in relationto
unconscionableconductevenwherethe orderdoesnotoperateon thecontract. Section 15
of the insuranceContractsAct 1984operatesto excludeany ordersundersection87
wherethe contractof insuranceis the subjectof relief. Thereis thereforeno needto
requiresection87(IE) to excludesuch orders. The other remediesavailableundersection
87 suchas compensationwill beavailable to the Court in suchsituations.
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